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PREFACE. 


Patrick  Geakt,  who  sat  upon  the  Baich  by  the  title  of  Lord  Elchies 
fiom  the  year  17S2  until  the  year  1754,  appears  to  have  held  the  highest 
reputation  among  his  contemporaries,  for  profound  knowledge  of  law,  and 
great  discrimination  in  applying  it  to  the  cases  which  came  before  the 
Court.  The  frequent  references  whidi  Lord  Rames  makes  to  his  opinion, 
when  he  reports  the  decisions  of  the  Court  during  that  period,  make  it 
evident  (and  we  are  assured  of  the  fact  by  his  biographer,*)  that  he  consi^ 
dered  him  as  the  greatest  lawyer  of  his  time.  The  same  opinion  has  been 
handed  down  in  more  vague  traditions  which  have  reached  the  present 
day. 

Lord  Elchies's  fame  as  a  Judge  and  a  lawyer  rested  upon  these  memwials 
until  the  Collection  of  Dedsons  whidi  is  now  published  was  presented  to  the 
faculty  of  Advocates  by  ft  member  of  their  body,  who  left  the  Bar  much  to 
the  regret  of  the  profession  by  which  he  was  universally  esteemed  and 
bek>ved.f  Those  lawyers  who  had  leisure  to  consult  them  in  manuscript, 
were  of  opinion,  that  they  were  in  every  respect  worthy  of  the  high  reputa- 
tion whidi  their  author  possessed,  and  that  their  publication  would  be  an 
important  servioe  to  the  law  of  Scotiand.  In  these  drcumstanoes  the  Editor 
of  the  Dictionary  of  Dedsions  did  not  hesitate  to  undertake  the  publication, 
and  he  trusts  they  will  be  found  not  the  least  valuable  part  of  the  large' 
work  which  he  has  laid  before  the  public.  They  are  printed  in  a  form 
whidi  will  admit  of  thdr  being  either  botmd  up  under  the  different  Titles 
of  the  Dictionary,  or  preserved  entire.  The  Notes  are  printed  separatdy, 
and  so  arranged  that  they  can  be  easily  referred  to. 

In  this  Collection  of  Decisions  it  appears  to  have  been  Lord  Elchies^s 
object  to  record  with  the  utmost  brevity  the  prindple  of  law  dedded  by  the 
Court,  and  his  great  legal  powers  are  shown  in  tlie  singular  ability  with 
which  all  imnecessary  drcumstanoes  are  rejeeted^  and  those  alone  preserved 
which  entered  materially  into  the  Decision.    In  the  Notes,  which  were  itfh^ 

*  LcMrd  WoocHumfleWs  Memoirs  of  the  Life  oTLord  Karnes,  V<^.  I.  p.  S9.  * 
f  Sir  James  Montgomery,  Bart  Lord  Adrociite  of  Scotland  in  the  years  1804^  ISQS^ 
and  180^  DOW  Member  of  Farliament  for  the  County  of  PeebJes^^ 
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tended  for  the  iiistruction  of  his  son,*  his  Lordship  has  taken  a  wider  range. 
In  many  important  causes,  he.  has  preserved  his  own  view  of  the  case  and 
those  of  the  leading  Judges  who  differed  from  him  in  opinion ;  and  the  votes 
df'  the  Court.  The  notes  also  occasionally  contain  references  to  the  argu* 
ments  maintained  by  the  Bar,  and  discussions  on  matters  connected  with 
t)ie  history  and  antiquities  of  the  law  of  Scotland,  which  show  great  know-- 
ledge  and  discrimination. 

i 

V  / 

In  no  instances  are  the  Notes  more  valuable  than  in  those  cases  where 
general  questions  that  had  been  argued  before  the  Court,  were  either 
compromised  or  decided  upon  other  grounds.  lie  has  on  these  occa- 
sions recorded  in  his  Notes  the  state  of  the  question  and  his  own  reflec*^ 
tions  upon  it.  Thus  upon  a  very  trifling  question  between  Sir  John^ 
Anstruthar  and  the  town  of  Pittenweem,f  which  was  decided  upon  a  point 
of  form,  his  Lordship  has  preserved  a  very  profound  discussion  of  the  rules 
of  interpretation  applicable  to  alt^ative  obligations,  and  the  distinction 
between  them  and  those  where  a  penalty  is  stipulated.  It  is  in  those  cases 
ak)i)e  that  the  reader  will  find '  any  deviation  from  a  degree  of  brevity,  un- 
usual  in  the  present  age,  which  distinguishes  the  Notes,  no  less  than  the^ 
•Deii^isions. 

The  Notes  are  also  valuable  from  the  traces  they  exliibit  of  the  great 
labour  to  which  Loed  Elchies  submitted,  in  order  to  arrive  at  sound  and 
.general  principles  of  law.  His  knowledge  of  matters  of  form  was  minute 
and  accurate.  WheFC  questions  of  conveyancing  occurred  he  appears  to- 
have  given  them  t|ie  most  minute  and  attentive  consideration  ;  and  where 
Jbie  wafs  convinced  that  the  title  was  defective,  he  did  not  aUow  considera- 
tions^of  hivrdship  or  expediency  to  deter  him  from  rigidly  following  the- 
rules  of  law. 

« 

It  is  difficult  to  say^  whether  Lord  Elchies^s  judicial  powers  were  more 
eminent  where  he  decided  individually^  as  a  Lord  Ordinary ».  or  where  he 
exercised  than  in[  conjunction  with  his  brethren  |i>  the  Inner-House.  la 
,tfae  questiona  which  occurred  between  the  Duke  of  Hamilton  and  the  Earl 

'  *  Vide  Note  on  the  case  of  Maidand  against  Forbes,  Rctohr,  Na,  3,  Notesv  p-  4<XI^ 
'After  a  most  able  legal  argument  his  Lordship  says,  ^  tfairt  as-he^intetlcred'tliesoNAtes 
for  his  son'^8  use^  he  had  stated  the  case  more  fully,  because  the  reasoning  might  be  of 
general  use  to  him.* 

-|  Altkbvativ£,  No.,  J.     Vide  Notes  oa  No.  33,  pRESCnxPTioy,  arid  38f,  Teikpp^ 
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<>f  Selkirk,  aficar  tiie  death  of  Charles  Earl  of  Selkirk,*  he  prontfunc^,  ak 
Lord  Ordinary,  ten  different  interlocutors  upon  the,  same  day,  most  of  them 
upon  general  points  relative  to  the  law  of  succession.  Both  parties  were 
dissatisfied  with  tl^se  judgments^  and  brought  them  first  before  the  Inner- 
House,  and  afterwards  before  the  House  of  Lords.  Lord  Elchies's  judg* 
ments  were  however  affirmed  by  both  these  tribunals,  without  any  alteration. 
In  the  Inner-House,  his  Lordship  appears,  on  many  occasions,  to  have  di- 
rected the  judgments  6f  the  Court.  In  the  question  fedncernilig  the  ^attain- 
der of  Lord  Pitsligo  he  vTas  in  the  minority  .f  The  judgment  was  hdwever 
reversed  after  havmg  been  referred  to  the  consideration  df  the  t#elve  Judges^ 
and  it  reported  by  Judge  Foster.:]:  Although  it  would  not  have  b^n  sur^ 
prising,  that,  in  a  question  no  way  connected  with  the  municipal  Itaw  of 
Scotland,  new  views  should  have  been  started  by  the  great  lawyers  who 
»*gued  it  for  the  Crown  in  the  House  of  Lords,  the  reversal  appears  to  have 
proeeeded  upon  the  very  same  argument  which  Lord  Ei^chies  maintained 
in  tiie  Court  of  ^temion,  afid  which  is  stated  with  great  logical  precision  in 
his  n^tes  upon  the  ease. 

I»  theeharactet  trtndi  Lord  Woddhoufslee has  recorded  of  LoRi>ELCHiE5r,, 
in  his  Life  of  Lord  Xames,  he  says,  that  he  owed  his  eminence  at  the  Bar 
•'  to  the  pure  force  of  natural  abilities,^*  and  that  his  gehius  developed  the 
most  intricate  points  of  \tw  «  as  by  a  species  of  intuiticm.**  There-can  be 
nadoifbt  that  Lord  Elchfes  received  irom  nature  a  most  powerful  and 
vigorous  understanding,  which  was  peculiarly  adiipted  to  le^  itea^oning ; 
but  the  work -which  isn^v  presented  to-the^iftiWc^slKnvs  that  he  had  im- 
proved it  by  the  most  laborious  cultivation..  He  appears  to  have  considered 
every  case  with  the  most  miniite  attentibh>  and  while  he  rejected  whatever 
was  unconnected  with  the  question  at  issue,  he  at  the  same  time  sifted 
every  circumstance  which  could  aS^cf  the  point  of  law,,  and  followed, 
throughout  all  its  steps,  the  process  of  legal  reasoning  which  he  had  com- 
menced, untQ  he  arrived  at  .the  general  .principle  which  ought  to  regulate 
the  decision.  Not  satisfied  with  attending  most  diligently  to  the  delibe- 
rations of  the  Judges,  he  recorded  them,  where  they  were  of  importiaice^ 
in  his  notes,  and  supplied,  from  the  information  of  his  brethren,  cases  de- 
dded  while  he  was  absent  as  Lord  Ordinary :  He  aft^pwards  arraogedi  in  tluft 
Dictionary,  in  systematical  order,  the  general  principle  determined  by  the 

*  This  case  is  reported,  No.  3,  Heritage  and  CoMau£8T,  8th  Janunry  1749^  aud 
sppears  tp  have  been  affirmed  in  the  House  of  Lords  9th  April. 

f  FoETSiTUBS,  No.  10.         J  Foster^s  Cro^-n  Cases,  p.  79. 
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Court  A  Judge  or  a  lawyer,  who  submits  to  these  labours,  may  no  doubt 
appear  to  those  around  him  to  possess  an  intuitive  knowledge  of  law ;  aqd 
the  powers  which  he  will  acquire  from  such  patient  and  continued  cukiva- 
tion  will  enable  him  at  once  to  divest  a  case  of  those  circumstances  which 
seize  hold  of  rash  and  hasty  reasoners,  and  distract  the  judgment  of  a  less 
vigorous  and  practised  mind. 

Few  circumstances  relative  to  Lobd  Elchies's  private  life  or  opinions 
have  reached  the  present  day.  He  appears  to  have  inherited  the  property 
of  Elcliies^  which  descended  to  his  son,  the  late  Baron  Grant.  He  wa& 
called  to  the  Bar  in  February  I712»  and  promoted  to  the  Bench  in  Novem* 
ber  17S2..  His  death,  in  the  year  1754,  put  an  end  to  his  impcxrtant 
«nd  useful  labours  in  that  high  station.  *  The  biographer  of  Lord  Karnes 
has  said,  that  his  manner  as  a  barrist^  was  reckoned  ^^  too  warm  and  over- 
bearing to  his  opponents,**  and  that  this  defect,  which  attended  him  even 
on  the  Bench,  **  tarnished  his  great  alnlities,  and  impaired  his  dignity  as 
a  Judge ;  though  his  great  probity  and  sincere  regard  for  justice  were  con- 
fessed by  aU.***  As  these  drfects  in  this  eminent  character  have  reached  the 
present  times,  it  must  be  matter  c€  sincere  satisfaction  to  those  who  feel 
zealous  tor  the  reputation  of  the  law  of  Scotland  and  for  the  charact«  of  its 
courts  of  justice^  that  a  work  has  survived^  him  wfak^  will  bear  ample  testi* 
mony  to  the  higher  powers  of  mind  which  he  possessed,  and  which,  at  the 
aame  time  that  it  will  convey  instruction  to  those  who  are  engaged  in  the 
study  or  practice  of  the  law  of  Scotland,  affords  an  example  of  those  well 
directed  labours  which  are  calculated  to  form  a  great  Judge. 

^  Life  of  Kamesi  VoL  I.  p.  40. 


%*  The  Editor  has  in  his  possession  a  small  manuscript  by  Loan  Elchiss  ocmsero- 
ing  the  Institution  of  the  Court  of  Sesaon,  which  will  be  printed  in  a  Supplementaij 
Volume  of  the  Dictionary  of  Deciaons  along  with  other  papers  relating  to  the  History  of 
the  Court  of  Session. 

€lwrge  SjuMTij  Noi9€mbtr  IS,  1813. 
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ABBEY. 


No.  1 .    1 7S6,  June  25.    Munko  against  McMillan  and  Gillies* 

•  * 

After  hearit)g  counsel,  the  Lords,  in  respect  the  diligence  to  be  executed  did 
issue  out  of  this  Court,  found  the  petition  not  competent,  and  therefore  dismissed  it.    S 
as  spoke  seemed  to  think  the  Abbey  was  b&  much  a  sanctuary  against  the  Crowii'^s  d 
as  the  subject^s,  the  diligence  in  both  cases  being  by  the  King^s  authority,  and  in 
name>     8<%,  Even  as  to  debts  contracted  in  the  Abbey,  though  the  Bailie  might 
pison,  W  perhaps  put  the  debtor  out  of  the  sanctuary,  yet  letters  of  caption  could 
•be  there  executed^  nor  was  this  Couirt  the  proper  Court,  or  oiBoer,  for  dispensing  \ 
the  priyilege ;— *but  in  the  end  of  the  debate,  it  being  mentioned  that  the  diligeno^ 
question  was  no  caption,  but  a  Justice  of  Peace  warrant,  these  points  were  notdetermiij 
but  the  above  interlocutor  given.— -Fiide  a  declaration  oi  the  Privy  Council,  14th  M^ 
1678,  directly  against  the  first  point.     It  is  quoted  by  Fouutainhall. 

Nd  2.    1741,  (June)  July  12.        Hamilton  of  Reidliouse. 

-    •       *  * 

There  were  two  questions,  Ist^  Whether  the  Bailie  giving  his  concourse  to  executi 
ti  caption  against  Hamilton  in  the  Abbey,  since  he  was  not  booked  in  terms  of  the  act 
the  said  Bailie  Court  1697,  was  lawful :  The  Lords  found  it  was. — Pro  were,  Strichi 
Kilkerran,  Dun,  Balmerino,  Munzie,  Murkle,  Leven,  the  President,  et  Ego. — C 
were,  Roy^ton,  Justice-Clerk,  Minto,  and  Haining;  and  Drummore  did  not  vc 
Second  question.  Whether  upon  information  without  oath  of  Hamihon^s  having  su 
of  money,  as  set  fi>rth  in  the  -prints,  and  that  he  was  in  meddtatione  ftiga,  it  was  h 
ful  to  the  Bailie  to  give  the  warrant  to  search  his  pockets  ?  In  this  question.  Lord  It 
inveighed  greatly  against  the  practice  of  taking  informations  on  oath,  and  introduci 
that  into  our  law,  contrary  to  our  statute ;  though  he  approved  of  the  practice  of  bringi 
.the  prisoner  before  the  Judge  to  be  examihed;  so  tb^t  the  question  turned  chiefly 
this,  Whether  L.36  sterling  was  a  sum  sufficient  to  justify  the  warrant  ?  and  3d 
Whether  searching  the  pockets  was  lawful,  aild  particularly  whether  ^money  in  a  ma 
pocket,  or  a  ring  on  his  finger,  might  be  poinded  ?— -Upon  the  whole,  it  carried  by  1 
President's  casting  vote.— Pro  were,  Kilkerran,  Dun,  Balmerino,  Munzie,  Murk 
Leven,  et  Ego. — Con.  were,  Royston,  Justice-Clerk,  Minto,  Haining,  Strichen,  Is 
Drummore  Reporter.     . 
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ACCESSORWM  SEQUITUR  PRINCIPALE. 


No.  1 .     1 751 »  Feb.  l».     BIBR2L  agmjut  Wilso^c* 

Robi:bt  Birbel,  in  1706,  granted  an  in&ftment  of  aimualrent  for  1400  merks,  to 
Patrick' Kinuinmont,  who  was  thereon  infefk,  and  in  1714  adjudged  for  principal  penalty 
and  certain  bygone  annuabnents^  amoimtii^  in  all  to  L.1176.  Kinninmont,  in  171&  dis* 
poned  for  love  and  favour  to  Alison  Algi^  th6  annuabnit  right,  witl^  obligement  to  infeft^ 
and  precept  of  sasine,  and  sometime  after  she  recovered  decreet  of  poinding  tlie  grounds 
In  1739  Robert  Birrel  made  over  these  tenemaits  to  his  son  Alexander,  in  his  contract  of 
marriage,  whereon  he  was  infeft  Afison  Algier  died,  and  Alexander  Alison  obtained  a 
gift  of  uhimus  hares  to  her,  and  thereon,  got  from  the  town  a  diarter  of  the  aniiualrent 
right,  and  of  adjudication,  and  was  infefl,  and  sold  his  right  fo  Daivid  WilsA,.  who  pur« 
9ued  a  removing  against  Birrel  on  his  infefbnent,  ou  the  adjudcatknu  Olj^ected,  The  ad-^ 
Judication  never  was  conveyed  to  ACson  Algier,  neither  qiecildly,  nor  by  any  general 
words ;  nothing  was  conveyed  but  the  annuatrent  right,  wichotit  even  theord&iary daus^ 
of  <<  all  tliat  lias  fiillowed  or  jxufy  fellow  thereon,*^  and  the  adjadicajtion  of  the  pri^rty 
ean  never  follow  that  as  an  accessary.  And  2%,  Tlie  adjndication  is  fatwmdkf  amuiak 
rents  that  are  not  conveyed.  We  repelled  the  objection,  and  decerned  in  the  roaaovin^^ 
Memtent.  KiUcerrac,  et  Mt.'^Vik  the  immfdiate  next  case. 

No.  2.    2751,  Feb.  28.        G£IH>£6,  SuffplicanL 

LoBB  Milton,  from  the  l^s,  reported  a  question  on  a  bill  of  mhibition.  Andreir 
Geddes,  za  creditor  to  his  brother  Archibald  in  a  bond  and  two  decreets,  arrested  in  the 
hands  of  his  brotber^s  debtor,  and  recovered  decreet  of  forthoomii^^  In  the  settlements^ 
of  hia  affiiirs  among  his  wife  and  diuldren,  Andrew  conveyed  qpedally  the  bond,  and  two> 
decreets  he  had  against  hia  biotbeF^  but  did  not  mention  the  decreet  of  forthoomixig^ 
against  his  fasother^s  debtor,  on^  there  was  a  general  dauae  ef  all  bonds,  bUIs,  decreets,, 
&c.  due  to  him.  Kow  that  he  is  dead,  hs  dntdren  pi^sented  a  bill  of  inhibition  upoi^ 
the  decreet  of  forthcoming  against  the  defender  m  that  decreet,  and  tbe  quesdoa  was,  if 
that  bill  should  be  passed,  since  it  was  not  mentioned;  and  we  foimd  that  it  should 
aot»  whi(^  seems  not  very  agreeable  to  the  immediate  preceding  judgment  im  Biirel> 
oas^  and  yet.  the  Fresii[jlent  was  very  dear  &r  both^ 
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No.  K    I  ?s4,  FeK  6.   J£ a2}  Kamsat  (Mrs  FiiLCOKEit)  ttgfm;^  PAmc£ 

Deummonb. 

Ths  Lords  prefened  Ifrs  Falconer  and  other  adjudgers^  witbia  year  and-da^  of  her 
adjudicatian,  garijj^aamu. 


I  » 
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I  ♦ 

The  I^ords  «dher^  but  explained  tbe  kuit  point  of 
Hr«  Falconer'^  ac^qiiication  m  implem^it  against  Sir  B 
ment  theirean,  give  her  no  preference  to  her  hudbaiMTs  0 


The  Lords  found  Balhmtine^s  adjudicatbn  void  and  null  in  tota. 
{The  Editor  has  not  heen  able  to  discover  the  particular  cause  of  the  fate  of  this  adjudicatio 

No.  s.    1 795,  Feb.  21.        Sutherland,  against  Duff. 

The  L(»'d8  refused  to  aAA  to  the  adjudication  eitb^  the  L.dO  sterling  decerned  in  I 
suspeil^on  and  reduction^  or  the  expanse  of  the  adju^cation. 

No.  4.    1785,  June  U.        Monteith  against  Hogg. 

A:m  extracted  -decreet  of  adjudication,  which  was  L.30  too  much  in  the  calculatio 
having  been  recorded  pmvata  aiictoritate  even  after  ^e  abbreviate,  which  was  also  recorde 
the  Lords  fi^nind  the  abjudication  void  and  null,  and  would  not  sustain  it  as  a  security  ^ 
principal  and  annualrents  in  competidon  with  the  other  creditors. 

No.  5.     1735,  June  26.    Watson  against  Mi  Jai^s  Baillie. 

The  Lords  found  that  the  creditor  behoved  to  prove  the  rental  and  value,   b 
that  he  might  possess  the  hail  subjects  adjudged,  and  could  not  be  restricted  to 
annualrents. — ^N.  B.  Both  parties  seemed  muchHo  mistake  the  act  1672 ;  for  these  speci 
adjudications  are  just  of  the  nature  of  a  voluntary  sale  under  an  equity  of  redeknption  fd 
five  years,  but  the  creditor  has  no  power  of  requissition. 

No.  6.     1736,  Jan.  16,        Horsebukgh,  &c.  against  Hope. 

<  The  Lords  seemed  to  have  no  difficulty  to  restrict  the  oreditors  to  possess  for  the] 
current  annualrents,  had  there  not  he&x  so  mai^  bygone  annualrents,  which  cpuld  m 
remain  as  a  dead  stocky  and  therefore  remitted  to  the  Ordinary  tp  enquire  into  tli 
matter.  "  • 

No.  7.     1786,  Jan.  28.    Cbeditoes  of  Falahill,  Competing. 

'  The  Lofds  adh^:^)  but  addM  the  reason,  because  the  other  creditors  did  nc 
insist  to  have  the  adjudic;ation  annulled,  but  only  that  they  should  be  brought  in  pa 
pasm.  Otherwise  I  and  many  others  thought  it  would  have  been  very  dangerous  t 
make  it  an  arhitfary  question,  whether  adjudgers  should  be  preferred  pari  passu  or  not 
and  that  if  it  had  not  been  the  creditors''  concision,  4he  ai^udieaticHi  must  either  hav 
be^i  found  totaHy  void  aiid  null,  or  otherwise  it  must  have  the  preference  the  act  of  Pai 
liament  gave  it. 

No.  8.    J  786,  Dec.  7*    Ramsay  of  WilUedeugh  against  Bedwnlie. 

Thj:  Lords  unaaimoudly .  foimd,  that  the  extension  of  the  legal  reversion  in  the  ac 
tS6l,  whether  the  esUei^ion  ftom  seven  to  ten  y^rs,  or  the  extesofiion  of  legais  run  be 
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fere  the  date  of  the  act,  but  after  1662l»  the  year  1664,  did  not  run  against  minors  r— * 
only  the  Ordinary  seemed  to  doubt.  But  they  demurred  gready  as  to  the  other  points^ 
viz.  Whether  the  bygone  rents  or  annuafarents  of  the  apprising  before  the  appriser'^s  deaths 
divide  between  his  heir  and  executor,  or  if  the  whole  went  to  the  heir  ?  2do,  If  they 
divide,  Whether  the  apprising  could  be  declared  satisfied  even  against  the  heir  unless- 
tlie  bygones  were  also  paid  to  the  executor  ?  They  therefore  remitted  to  the  Ordinary  to 
hear  parties  further  to  the  end  they  might  search  into  precedents ;  when,  poor  Lord 
Newhall,  Reporter,  before  he  left  the  table,  was  seized  with  a  fit  of  sickness,  whereof  he 
died  the  14th. 

No.  9.     17S7,  June  80.    Watsotst  agamst  Mr  James  Baillie.     , 

The  Lords  found  tliis  special  adjudication  only  redeemable  on  payment  of  principat,^ 
annualrents,  and  one-fifth  part  more;  though  several  of  us  had  great  difficulty  upon; 
the  words  of  the  act  1672 ;  and  indeed  we  rather  inclined  to  think|  that  by  these  words 
there  could  be  no  accumulation  in  the  adjudication  of  a  fifth  part  more ;  'but  what  deter- 
mined  us  was  the  act  of  sederunt  26th  February  1684,  determining  the  meaning  of 
that  clause  in  the  act^ 

No.  10.     I7ST,  July  15.    AiTCHisaN^s  Assignees  a^a«7z^if  Dru^imond. 

The  Lords  were  clear  Uiat  the  contract  1675  was  good  against  Brown  and  Miln,. 
the  onerous  singular  successors ;.  also  that  it  is  not  prescribed.     They  like^idse  agreed 
that  Stewart's  intromissions,  (though  he  was  one  of  James  PoUocfs  successors)  yet 
having  right  only  to  the  half  of  the  adjudication,  could  only  be  imputed  to  that  half^ 
and  that  the  case  had  been  the  same  though  he  had  intromitted  as  pro-tutor  to  his 
^ister-inJaw,  afterwards  Aitchison^s  wife,    unless  he  had  truly  been  her  tutor.     They 
found  also  that  Miln  and  Browne's  own^  intromis^ons  must  imput^eto.  Fbllock's  adjudica-.- 
tion,  and  not  to  Potf  s  appridng,  not  only  because  as  early  as  1724,^  Sir  Gilbert  Elliot 
and  Baird's  rights  to  Pott's  appriiang,  were  preferred  to  Aitchisbrfs ;  but  likewise  because 
the  contract  16T5  was  efiectual  against  them.     But  the  greatest  difficulty  was,  Whether^ 
Aitchisotf  s  oath  was  competent  against  them,  tihe  onerous  assignees  of  William  Murray, 
since  his  right  from  Aitchison  bore  to  be  love  and  favour..    The  Lords  demurred  upon: 
tliis  point,  and  delayed  giving  any  interlocutor  till  next  day,  when  they  generally  inclined- 
to  find  it  not  competent  on^  that  ground  \i  but  then  they  toxxnd  the  subject  had  been  Iiti« 
gious  before  Biiown  and  Miln'^s  purchase ;  upon  that  ground  they  £bund  Aitchison^s  oath; 
competent ;:  and  though  at  first  I  thought  it  competent  on  the  otlier,  ground^.yet  when  I- 
oonsid^ed  the  first  decision,  findiiig  a  cedents  oath  competent  against  a  /gratuitous  as-, 
aignee^  which  Stair  observes  in  1665>  X  doubted  whether  the  reasons  of  that  de^sion 
would  extend  to^^  an  onerous  purohaser  from  that  gratuitous  a$si^aee.r*15tb  July  the. 
Lords  adhered,  but  remitted  the  point  of  coUusion.— June  23-4,  1737.. 

No.  ll^:    1787,  July  2^..   Me  Fbeebaikn  c^ailtof  Blair  and  Nairk; 

The  Lords  repelled  the  defence^  and  adjudged  the  ofiice  of  printer.     They  would" 
Wi  gkva  tb^  interlocutor  that  the  subject  was  adjudgable>  since  tjie  Crown,  whichiha^. 
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tlie  ofoly  intefest  in,  that  question;  was  not  in  the  field ;  but,  as  above,  they  i^^Ued 
th6  defenoe&^Fdxruary  8th  1737. 

This  case  was  first  judged  the  8th  of  February,  as  is  there  marked,  but  the  interlo* 
cutor  is  repelliiig.  the  defence,  and  finding  the  within  subject  of  oi&ce  of  Eing^s  Printer 
adjudgaUe.  The  Lords^  after  long  debate,  adhered.  Amiston  thought  it  not  adjudgable ; . 
and  the  President  was  of  opinion  of  the  interlocutor ;  Kilkerran  thought  the  Crown  could 
not  grant  it  to  assignees,  but  that  IVIr  Freebsum,  who  took  the  right  to  assignees,  could 
not  object  that— July  2Sd  1737^ 

No.  12  and  No-.  13.  I737^july22,  CREmxoRSofMAXWELL,  via.  Brown,  &c, 

A  n£CB££T  of  constitution  being  pronounced  30  years  ag©,  by  special  warrant  from 
the  Inner-House^  that  the  creditor  might  adjudge,  in  order  to  come  in  'pari  passu  with- 
a  prior  adjudger,  without  any  proof  of  the  paSsve  titles,  and  being  now  quarrelled  be-, 
cause  there  is  no  proof  of  the  passive  titles,  and  the  creditor  producing  a  general  charge- 
prior  to  thedeo'eet;  the  Lordis  would  not  sustaiUi  that  general  charge  as  a  passive 
title,  because  it  was  not  libelled  in.  the  process  of  constitutfon ;  but  they  allowed  the. 
creditor  yet  to  support  his  diligence  by  p^o^^ng  the  oUier  passive  titl^  notwithstanding 
the  defender  in  that  decreet  is  now  dead. 

In  the  same  process,  an  objection  against  anotlicr  adjudieation  led  about  30  years  ago, 
tliat  the  special  cliarge  was  not  executed  against  the  tutors  and  curators,  at  l^st  neither 
the  libel  nor  decreet  of  adjudication  bear  so,  nor  are  tlKsc  letters  or  executions  now  pro- 
duced ;— the  Lords  sustained,  the  objection,  but  not  to  reduce  the  adjudication  in  totoy, 
but  to  restrict  it  to  a  security ;— 22d  July,  Brown  of  Mollance  found  he  could  have  no 
proof  of  the  passive  titles,  and  therefore  gave  up  the  adjudication,  and  the  Lords  ac- 
cordingly found  it  null,  and  adhered  to  the  former  interlocutor,  as  to  the  otlier  adjudica-. 
tion.— 8th  June,— 22d  July  1737, 

No.  14.    17S7>  Nov.  8.      Chalmers  agatnat  exjNNiNGHAM., 

In  this  process,  a  very  general  question,  and  of  great  importance  occurred.  The  ca.se 
was,  diat  there  was  an  adjudication  and  infeftment  upon  it,,  and  then  there  were  many 
adjudications  within  year  and. day,  whereon  no  infeftment  followed,  and  then,  an  in- 
feffoient  of  annualrent,  and*  thereafter  some  more  atljudications,  which.  I  think  were 
also  within  year  and  day  of  this  ffrst.  The  question  was.  How  thp  annualrent  was  to 
be  preferred  in  competition  with-  both  prior  and  posterior  adjudications,  whereon  there: 
was  no  infeftment  ?.  The  Lcaxjs  found,  that  Nethergremonf  s  infeftment  of  annualrent,  is 
preferable  Xx^  all  adjudications,  whedier  prior  or  posterior,  on  whidi  no  infeftment  fol 
lowed,  notwithstanding  that  they  were  within  year  and  day  of  the  first  effectual  adjudi- 
cations on  which  infeftment  followed  prior  to  the  said  annuahrent,  and  tlierefore  adhered 
to  the  Qrdinary''s  interlocutor,  finding  that  Nethcrgremont^s  debt  ought  to  be  stated  in 
compiUo. 

Thb  Lords  first  found,  that  if  Sir  David  CunninghaBi  got  any  eases  in  pur<* 
chasing  the  adjudications  against  Drumgrange,  he  was  bound  to  communicate  the 
same  in  so  far  as  concerned  the  adjudication  upon  Gadgirth  to  Captain  Chalmers,  \*ithout 
distinguishing  whether  Sir  Dand  purchased  Uiese  adjudications  within  the  legal  c^  not ; 
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and  it  carried  by  a  greal  inikj<Mity,  though  I  own  against  my  opinion ;  becauae  Sir  Dmd» 
in  purchasing  these  adjudications,  became  creditor  .to  Dnungvange  in  the  whole  debt  pur« 
chased,  whereof  he  was  not  bound  to  give  Drumgraage  the  benefit  of  the  ease ;  and  if  he 
was  creditor  to  Drumgrange  in  the  whole  sum,  then  the  adjudication  agunat  Gadgirth 
was  conveyed  to  him  only  in  security  of  that  debt,  since  an  adjudication  within  the  legal 
is  only  a  security,  and  therefore  he  could  not  be  said  to  have  got  any  ease  of  the  adjudir 
cation  on  Gadgirth. — ^glst  June  17S8. 

Thk  Lords  found,  that  Captain  Chalmers  had  the  benefit  of  the  eases  even  cf  Drum* 
gngige''s  adjudication  at  least  of  the  adjudicaticA  of  his  own  estate,  carried  by  them ; 
and  extended  the  rule  of  a  modification,  which  they  had  laid  down  in  other  cases  where 
the  eases  did  not  appear,  to  tliis  case  also.  Me  et  (fuSmsiam  oliU  rtniUntibus^^^Hih  June 
1738. 

No.  15.     17S7,  Nov.  lO.  A.  against  B. 

Stbichen  reported  a  question  of  an  adjudication,  Wlicther  it  was  a  good  answxr  to 
the  effect  of  a  progress  tliat  there  were  inhibitions  against  the  defender,  Uiough  these  in- 
hibitions were  after  the  pursuer^s  debts  ?  The  President,  Royston,  and  Amiston  thought' 
the  estate  jmust  be  unencumbered,  and  the  creditor  is  not  obliged  to  dispute  the  validity 
of  that  encumbrance,  or  his  prefia^nce  to  it,  because  the  inhibition  is  not  in  the  field. 
And  upon  the  question,  it  carried  to  sustain  the  objection  to  the  progress,  atd  multi  in 
contraria  fuerunt  opinione  inier  quo9  Ego. 

No.  16     1787,  Nov.  17.        Corsan  against  Maxwell. 

The  Lords  found  the  petitioner  liable  for  repetition  of  the  rents  only  from  the  date  of 
the  first  interlocutor  opening  the  legal  of  the  adjudication,  and  restricting  it  to  a  security. 
— ^Adliered  17tli  November. — *th  November  1737. 

The  Lords  found,  that  in  so  &r  as  the  personal  debts  in  the  defender's  person  can 
compete  with  the  pursuer^s  debts,  and  adjudication  tliereon,  the  defender's  super-intto* 
missions  ought  to  be  imputed  in  extinction  of  it,  reserving  to  the  defender  to  make 
use  of  the  saAie  against  the  heir  as  accords;  and  refused  the  defender's  counter-petition, 
praying  that  he  might  be  allowed  to  redeem  tlie  pursuer's  adjudication  on  payment  of 
piincipal  annualrents  and  expenses ;  for  we  thought  that  the  inhibition  scciu*ed  the  adju« 
dication,  as  well  as  the  debt  in  the  bond — ^26tl)  January  1738. 

No.  17.    1737,  Dec.  23.    Kerr  against  Brighton,  (or  Crighton.) 

The  Lords  were  very  unwilling  to  determine  the  general  point.  Whether  there  cam 
be  a  negative  prescription  of  a  right  of  property,  without  a  positive  prescription  in 
another?  But  they  thought!  that  an  adjudication  against  an  apparent>heir  of  one  who 
died  about  a  century  ago,  whose  propinquity  is  denied,  is  not  sufficient  to  the  Ordinary 
to  take  a  proof  of  that  propinquity. 

No.  18.  *  1788,  Feb.  14.    Elizabeth  Balfour  against  Wilkibson. 

Upok  a  divitton  it  carried  to  sustain  the  adjudication  as  a  security  for  principal 
sum,  annualrents,  and  necessary  expenses,  and  annualrents  thereof,  from  the  date 
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of  the  adjufieatioii  ^—And  I  do  not  much  ^ilBsr  as  to  the  principal  mim  and  annual- 
lentSy  fat  the  want  of  the  aanuabrents  may  justly  enough  be  considered  as  a  real  damage, 
fiom  which  the  a^udger'^s  bma  fiUi  BQ%ht  save  him ;  and  annualrents  are  often  given 
wfmdnt  dmnm  c£  sums  that  by  law  do  not  bedr  annualrent^  and  are  by  act  of  sede- 
runt doe  after  homing  and  denunciation  ;  and  therefore  it  seems  to  be  no  stretch  of  th^ 
mbik  offitAum  to  give  them  after  adjudication,  though  erroneously  led  for  more  than  was 
due,  but  led  honajidt ;  bat  to  make  expenses  a  capital  bearing  interest  10  or  20  years 
before  they  are  taxed,  or  can  be  known^  which  here  is  not  yet  done,  I  cannot  bo  easily 
agree  with.<**Aniiston,  and  several  others,  were  against  all  accumulations,  and  for  siLi- 
taining  k  ftr  a  seduity  oidy  of  principal,,  annuafrents,  and  necessary  expenses.. 

No.  19.    17S8»  July  (25)  37.       AiKsu£  against  Watson. 

Th£  Lords  adhered  to  the  Ordinaiy^s  interlocutor,  and  found  that  the  40  years  doe% 
not  exclude  the  objections  to  the  a^udications,  which  may  be  reconciled  to  die  former  de- 
lasions  of  the  Court,  as  to  the  nullities  appeturing  ex  facie  of  the  decreet ;,  but  I  own  I  'did 
not  think  it  reconcileable  with  them  us  to  the  extnnsic  proofl 

No.  20.    1738,  Dec.  1.      Ramsay  against  Buowklit^ 

Ths  point  m  dispute  betwixt  the  parties,  mentioned  December  7th  173G,  was. 
tor  the  first  time  determined  this  day,  after  a  very  full  hearing  in  presence,  when  it 
was  found  unanimously,  that  an  appriser  dying  within  the  legal,  the  right  of  apprising,, 
(or  adjixfication)  and  whole  sums  therein  contained,  descended  to  his  heir,  and  no. 
part  of  it  to  Jiis  executor ;  for  we  ccmsidercd  it  as  a  right  of  lands  redeemable  in  a 
limited  time,  and  not  as  a  security  for  debt ;.  and  indeed  the  matter  woidd  be  quite- 
inextricable,  |rere.  it  oAerwise,  espedally  after  the  legal,  because  by  no  form  hitherto 
devised,  could  the  executor  make  » title  to  the  lands  ^  but  if  an  apprising  were,  accord-, 
mg  to  our  late  practice,  restricted  to  a  security,  so  as  it  would  never  expire,.  I  doubt  the* 
ease  would  be  different,  at  least  as  to  subseqiient  annualrents^  Sdb,  After  an  apprishig 
is  expired^  the  appriser  carries  not  oifly  the  jMoperty,  but  has  also  action  f<^  the  bygone 
fruits  durii^  the  legal  against  the  tenants  and  all  intromitters  that  cannot  defend  them- 
selves  by  a  bettor  title  or  bona  fides,  Queiyy  therefore,  does  not  tliat  action  for  bygone 
rents  go  to  executors,  and  should  he  die  within  the  legal,,  to  whom  wiH  that  action  for 
bygones  go  ?  This  does  not  waiit  difficulty,,  fbr  should  it  go  to  executors^  these  bygone 
rents  miiy  exceed  the  wholie  sums  m  the  iqpprising,  and  many  inconveniencies,.  or  rather 
absurdities,  might  follow..  It  is  strange  that  diese  questions  have  never  been  decided.. 
Adhered  unanimously  1st  December.— Sd  February  1738.. 

No^2r..   1789».JajQu9K  Yo&K-Bi^iLDiNos  COMPANY'S  CBEDlTOBS  a^ai;i.9/ 

BlLLEBS.. 

* 

The  Lords  sustained'  several  reasons  of  reduction  of  this  odd  trtist4hfeftment,  parti- 
cufaurly  tbey  found  a  disposition  and  precept  cf  sasihe  in  general,  for  all  the  Company V 
had$%  was  no  warrant  for  infefl&g  in  any  paxtindar  hmds,  and  therefore  found  the  in^ 
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feftm^nt  null.  ZHi/y  They  also  found  it  reducible,  as  granted  after  an  act  for  producing 
a  progress  in  an  adjudication  at  the  pursuers  instance,  but  not  because  granted  after 
raising  inhibition,  because  in  implement  of  a  prior  obligement.  3tto,  They  found  it  null, 
as  neither  infcfting  in  a  particular  annuity,  nor  in  the  lands  for  security  of  a  certain  sum, 
but  indifinitely  for  L.  100,000  sterling,  or  so  much  thereof  as  had  been,  or  should  be 
subscribed,  (and  wliat  greatly  moved  me,  though  I  believe  not  in  the  interlocutor)  for 
payment  of  bonds  not  payable  to  particular  subscribers,  but  going  from  hand  to  hand, 
like  bank  notes.  4^o,  They  adhered  to  their  former  interlocutor,  jfindiiig  that  the  certifi- 
iSisidon  did  strike  against  these  bonds  (of  which  I  greatly  doubted.)  5to,  They  found  it 
void  as  to  the  L.27,000  subscribed  for  the  Company.  And  6to,  As  to  all  bonds  due  to 
the  stockholders. — N.  B.  Upon  an  appeal,  the  judgment  was  affirmed  upon  two  or  three 
of  these  reasons  of  reduction,  I  know  not  which,  but  as  to  the  others  (particularly  the  4tfi) 
they  found  it  unnecessary  to  determine,  and  therefore  as  to  these  reversed -the  interlocu- 
tors, without  prejudice  to  any  of  the  points  when  the  same  shall  become  necessary  to  be 
determined. — Vide  Infonnation  for  Duke  of  Norfolk,  &c.  against  York-Buildings  Com- 
pany Annuitants,  marked  in  November  1739,  and  14th  June  1739. 

No.  22.     1789,  July  25.    Creditors  of  Mr  William  Thomson. 

Tqe  Lords  found,  that  Sir  James  Carmichael  must  take  payment  wholly  out  of  the 
lands  in  Fife,  and  no  part  of  it  out  of  the  houses  in  Edinburgh,  in  prejudice  of  Mr  John 
Montgomery  himself,  not^^ithstanding  of  Mr  John  Montgomery's  consent,  which  they 
thought  could  operate  no  benefit  to  the  other  creditors  in  Fife.  The  Lords  laid  great 
weight  on  the  quality  adjected  to  Mr  John  Montgomery''s  consent,  that  his  debt  should 
notwithstanding  subsist  only  with  a  preference  to  Sir  James  Carmichael.  I  own  I  would 
have  l)een  of  the  same  opinion  without  tliat  clause.  Amiston  was  at  first  against  the  in- 
terlocutor, but  afterwards  came  into  it,  so  that  there  was  no  vote.  They  also  found  that 
the  creditors  adjudgers  should  repay  the  first  effectual  adjudger  his  expenses  of  adjudi- 
cation and  infcftment^  with  annualrent.  '^ 

No.  23.    1 740,  Jan.  29.    Home  against  Creditors  of  Eyemouth. 

The  Lords  gave  •all  the  points  in  this  cause  unanimously  against  Sir  John,  and  I 
marked  and  kept  the  papers  singly,  on  account  of  the  question,  where  a  superiority  is 
adjudged,  and  the  adjudger  infeft,  but  not  in  possession,  who  is  the  proper  superior  after 
the  lega)  for  ii^fefting  the  vassals  .^^  (a  point  I  have  stated  in  another  place,)  asd  the  Lords 
j(vere  clear  that  the  infeftment  by  the  old  sqperior  was  good. 

.   ■!(See  Note  by  the  Editor^  \>Qce  Superior  and  Vassal.) 

No.  24.     1740,  !Fel).  13.    DicKSON  of  Killbucho  against  Dooly, 

KiLLBUcno  having  upon  a  general  charge  obtained  a  decreetof  constitution  on  a  charge , 
to  enter  heir,  and  upon  a  special  charge  adjudged  an  heritable  bond,  the  question  was. 
Whether  this  adjudication  carried  £he  anxrualrents  rttro  from  the  predecessor's  death  P  I 
thought  not,  becduse  before  1G72,  the  diligence  behoved  to  have  been  by  appridng, 
which  could  not  reach  bygones.  However,  all  the  rest  found  that  the  adjudicfition  carried 
these  bygones. 


^TT 
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No.  25.     1740,  Feb.  19.    Sfreuix  against  Speeull  Cea)v^fued. 

I  OMiTTBD  to  mark  the  fiirmer  inteiiecutor  mi  bill  and  answers  betwixt  d»8e  paHkB, 
on  ITch  iaalaBt,  where  a  question  oociured  far  from  being  plain,  viz.  What  ia  flie 
profKr  title  for  reducing  an  adjudicataan  agsunst  an  apparent>h^,-^whether  a  service  9b 
heir  to  the-person  last  infisft  in  these  lands  ?  We  all  i^;reed,  that  so  far  as  the  reduction  * 
was  fininded  upon  alkged  trust  finr  the  a{^rent4idjr,  no  other  title  was  necessarjr  <»r  hadbtle^ 
but  a  service  to  him ;  but  as  to  other  nulhties,  the  Lords  were  divided ;  and  I  own  I 
dodbted  pcetty  nuich,  espedally  where  the  adjudication  is  not  upon  a  renunciation  to  be 
heir,  and  a  cc^wtifMint  ccatsa^  but  «ipon  a.spedal  charge.  However,  they  sustained  the 
pursuer^s  title,— -against  which  they  now  reclaim,  and  the  bill  is  iqppointed  to  be  answefedl^ 
22d  January  1740.— >19th  February,  the  Lords  adhered. 

This  case,  which  is  marked  9dd  January,  but  should  have  been  thef  17th,  came 
again  before  us  by  reclaiming  bill  and  answers,  as  the  process  was  a  reductipyi  in  common 
form  on  nuHitips,  intromission,  &:c.  I  thought  the  question  came  to  the  general  pointy 
whdtber  an  af^MurentJieir,  against  whom  an  adjudication  is  led  on  a  specaad  charge,  cant 
reduce  <x  Xttdeem  sudi  ad§u£cation  or  not?  for  if  he  cain,  then  the  reversioQ  in  him  w^ 
be  carried  by  a  genend  service ;  or  if  none  can  redeem  but  one  infeft  in  the  lands,  whiA 
is  Stair^s  opinion,  p.  400  (417),  I  was  of  opinion,  that  by  the  several  acts  of  Parliament, 
particulaily  in  1540,  and  the  7th  act,  Parliament  83,  James  VI.  compared  together 
the  apparent-heir,  against  whcun  sudi  ac^udication  on  a  special  charge  proceeds,  iiiay  re» 
deem,  though  one  agi^nst  whom  an  adjudication  or  a  renunciation  and  decreet  cogniiionis 
tausa  is  led,  cannot  redeem ;  and  though  Stur,  p.  400  (417,)  says,  that  the  apparent-heir 
against  whom  an  adyudicatkm  on  a  qiecial  charge  proceeds  cannot  redeem,  yet  die  deci^ 
aion  he  quotes  hnports  rather  the  contrary ;  for  in  the  reasoning,  it  seemed  to  be  sup* 
posed,  that  by  the  practioe  he  couU  redeem,  and  aU  the  question  was,  Whether  after  hia 
dieath,  the  next  heir  faeii^  inlieft  as  heir  to  the  person  last  infeft,  nught  also  redeem  with« 
'Out  serving  to  the  apparent^heiif^  against  whom  the  adjudication  was  led?  and  the  Lords 
found  they  mig)rt.«—lftth  Febrtiary  1740. 

Na  2&    1740,  July  16.    GpEDON  agamd  S;a  G£0EG£  Maxwblia 

Thb  Lords  found  the  mistafcy  in  the  requisition  in  the  <late  of  the  wadset^  suffi«> 
dent  to  restrict  the  aj^rising  to  principal  and  annuidient  I  was  of  that  opinion,  but 
dmt  th^  )dx>ifld  be  then  aocumuhited.  But  it  "Carried  eiCherwise.  Sdo,  Hiey  found  the 
taking  deoNet  for  the  ten  merks  was  wrongously  aj^rised  far,  because  there  was  no  ob> 
ligation  to  pi^it,  only  it  wasa  burden  on  the  rever^n ;  but  that  it  was  likewise  usmious^ 
being  more  anmiabent  than  was  due,  and  this  last  was  found  sii^cient  to  annul  the  ap* 
prising  in  tela  But  Amiston,  though  he  was  fcnr  the  first  interlocutor,  yet  he  was  against 
the  last;  and  9th  Januasy  1741,  the  last  was  altered,  and  the  apprising  was  sustained  as 
St  seeuri^  for  die  sums  truly  due. 

No.  27.    1 740,  July  25.    Ax.ismi  and  Jean  Masens  agmmt  Oemiston. 

Me  njBvsnsjira  upon  William  Seaton  Writer  to  the  SignetV  suggestbn  upon  a 
bflief  homing,  the  Lords  found,  4faat  aal  ai^dger,  having  a  general  adjudk^i^a,  ih 
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possession,  may  notwithstanding  use  personal  execution  by  honung^  caption,  &c. 
When  this  was  first  moved,  Amiston,  and  several  otliers,  demurred,  who  thou|fht  that 
this  would  depend  mi  the  question,  .Whether  appris^rs  before  1678  could,  notwith* 
standing  the  possession,  use  such  diligence,  and  therefore  ddayed  for  a  memorial,  which 
^^y  iPU  but  did  not  state  the  difficulty,  and  thexefere  I  laid  before  them  sifch  dedsicxift 
as  I  found  in  Dune,  which  were  all,  that  a  compriser  in  possession  could  not  use  personal 
execution  without  renouncing.  However,  the  Lords  thought  the  law  waa  now  different 
as  to  general  adjudicaticxis,  especially  since  the  act  1672  had  spedally  provided  for  the 
case  of  special  adjudications,  but  without  repeating  the  «ame  provision  as  to  g^eral  adju<% 
dieations:  The  omission  seemed  to  be  ex  propofto,— «nd  thearefore  they  directed  me  t<» 
pass  the  biU. 

No..  28.     l'?40,  Dee.  5.        Gedd  against  Bae^r. 

An  adjudger  having  obtained  charter  and  sasine,  and  entered  to  possesnon  immOi^ 
diately  after  adjudication,  and  possessed  more  than  40  years.  The  Lords  found  that  the 
adjudication  could  not  be  quarrdled  upon  nullities,  though  he  had  not  possessed  t9 
years  after  the  l^^al.  But  they  thought  he  might  dedare  the  adjudication  satisfied  and 
paid  within  the  legal  any  time  within  40  years  after  expiring  of  the  legal,  though  there 
was  no  occa«on  to  ^ve  an  interlocutor  on  this  point  This  interlocutor  was  unanimous 
fxcept  the  Marquis  of  Tweddale,  (Amiston  absent)  2dfyy  Found  that  minority  must 
l)e  discounted  from  the  positive  as  well  as  negative  prescription,  (unammons.)* 

'^o.  29.    1 74U  Feb.  20..    Younger  Chu^dren  of  Gutheie,  Supplicants^ 

Upok  a  bill  of  homing  on  an  adjudication  m  implement  proceeding  on  a  decreet 
€0gnUi<mi8  causa,,  the  question  was,  Whether  honiii^'  could  go  without  an  abbrevii^  i^ 
I  gave  n^  opinion  aa.  Ordinary,  that  it  could  not^  because  no  horning  could  proceed 
on  comprisings,  without  being  first  registrate,  and  then  by  the  act  1661  without 
being  allowed  instead  of  being  re^strate,  and  the  act  167S,  and  the  regulations 
1696.  But  at  the  party's  desire  (who  insisted,  that  such  adjudications  needed  no  ab- 
breviate,) I  reported,— And  several  Lords  doubted  whether  any  adjudger  (though,  not  in 
implement)  can  be  forced  to  take  an  abbreviate,  once  the  law  does  nob  declare  adjudica- 
tions without  allowance  or  abbre\date  void  and  nutt;  but  only  that  they  cannot  compete 
with  subsequent  adjudications, — ^though  they  all  agreed  that  an  abbreviate  was  as  neces^ 
sary  here  as  in  other  adjudications;  and  the  President  seemed,  to  be  t)f  that  opnion;  but 
upon  noticing  thiit  this  adjudication,  with  a  chaige,  might  perfai^  be  preferable  to  a 
subsequent  voluntary  ri^t,  which  might,  xoake  a  great  blank  in  our  records^  it  canied  to 
Td\xw^  ii^>homng.^^StmierUiku»  J}xum^  Kilkerran,  &c. 

No.  SO*.    17413  July  15.,   ScREULL  agaifh^  Sprsxtll  Crawfurd. 

The  Lords  found,,  that  Milton  opuld  have  no  benefit-  bjr  his  own  fraud,  in  takii^  the 
disposition  from  his  nephew,,  whidi  was  in  effect  aconveyanee  of  the  is^^rsion  of  his  own 
ad^udieation^  and  that,  therefore*  the  legal  is  still  open.  Sdo,  That  the  debts  acquired  by 
Urn  were  in  trust  foi;  the  behoof  of  his  nephew^  and  that  he  must  commuoieate  tlie«ease«, 
ip^  t]^t  this  C9s^  fulls  xx)t  under,  th^  a^  169&..  Ji»  to  this  I  gave,  noiopiuon,  but  wanted 
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to  bear  it  debated  betwixt  the  President  and  Amiston,  the  two  lawyers  wlio  had  argued 
it  Bi  the  former  pcocesSy  in  1733,  betwixt  t}^ese  parties.  But  Amiston  was  the  first  who 
gare  his  opinion,  stnmg  in  express  contradiction  to  the  argument  he  had  then  maintained, 
^and  indeed  convinced  me,  as  per  my  note  a  part  in  this  case,)  and  the  President  agree- 
ing  with  him,  none-cf  us  opposed.  3fib,  We  found  this  point  nr»t  determined  by  the 
former  decreet,  where  the  InnerJIouse  interlocutor  only  found  no  sufBdent  cA-idcnce  of 
the  trust  of  the  disposition,  and  the  Ordinary  only  applied  tliat  interlocutor.  4fo,  We  found 
that  the  pursuer  was  not  barred  by  the  transaction  in  1717,  when  it  was  not  known  that 
his  elder  brother  was  dead,  and  therefore  the  ratification  of  Milton^s  adjudications  could 
only  be  f(Hr  all  right  the  pursuer  thea  had.  5to,  That  the  7000  merks  paid  Milton  by 
that  transaction,  thou^  not  out  of  the  common  debtor's  money,  but  for  a  conveyance  of 
Blairgham>  and  houses  in  Glasgow,  part  of  the  subjects  adjudged  by  IVf  ilton,  must  be 
imputed  towards  satisfiiction  of  the  debts  due  to  him,  agreeably  to  the  decision  14th 
January  1669,  M'Kenzie  against  Ross,  (Dict.  No.  10,  p.  399.) 

No,  SK    1741,  July  23.    Earl  of  Aberdeen  against  Scott*s  Creditors. 

RsMiT  to  the  Oidinaiy  to  hear  on  tlie  petition  and  answers,  and  report,  1st  June. 
This  was  on  a  su^^tion  of  Amiston,  very  new,  that  the  payment  recovered  on  the 
ranking  and  preference,  should  be  applied  not  to  the  annualrents  of  the  accumulate  sun^ 
but  to  the  aoaumulate  sum  itself.  But  upon  the  report,  the  Lords  made  no  difficulty^ 
nor  was  there  so  much  as  an  argument  on  this  n^w  point  of  Amiston*s ;  and  we  fbumi^ 
as  prayed  in  the  petition,  that  the  payment  on  tlie  forthcoming  must  be  applied  to.  tl^ 
annualrents  of  the  principal  sum  after  the  adjudication  (whereby  we  allowed  the  creditor 
the  application  to  the  annualrents  last  growing  due,  and  not  to  those  first  gtDwing  due, 
to  save  his  adjudication  entire.)  8J^,  Tliat  the  money  recovered  on  the  ranking  must 
be  applied  first  to  the  annualrent,  next  to  the  accumulate  sum,  without  restricting  tlie 
pemdty.— 27th  February,  1741. 

No.  82.    1741,  Nov.  17.    CREmTORs  of  Steuaut,  Co»»jpf /wjg'. 

The  question  waj.  Whether  a  charge  to  a  superior  to  enter  an  adjudger  without 
offer  of  a  yearns  rent  and  a  charter  (which  alone  is  sufficient  to  exclude  the  superior's 
casualties,  according  to  the  dedsion  9th  February  1669,  Black  and  French)  *  if- such 
an  offer  was  necessary,— «nd  consequently  that  a  subsequent  adjudger  infeft  ought  to 
be  deemed  the  first  effectual  adjudication  ?  And  the  Lords  adhered  to  the  Ordinary's  in- 
terlocutor, finding  the  oSkt  of  a  yearns  rent  and  charter  not  necessary  to  give  the  adjudi- 
caticm  the  benefit  of  being  the  first  effectual  one ;  and  also  adhered  to  the  second  branch, 
finding  the  posterior  adjudger  not  entitled  to  the  eicpenses  of  his  infeftment.  President 
against  both.     Amiston  was  doubtful  of  the  fin(t,  but  voted  and  was  dear  as  to  the  last 

No.  88.    1742,  Feb.  27.    Gilbert  Steuart  against  Me  David  Coupae. 

Ths  Lords  found,  that  Mr  Steuart,  adjudger,  having  charged  Mr  Coupar  to  infeft 
him  in  an  annualrent,  Mr  Coupar  could  not  claim  a  year'^s  rent,— 4nd  adhered  to  the 

•  DicT.  No.  SO.  p.  6911. 
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Ofdinary^s  interlocutor.  This  foebig  an  annnalrefit  effeiinng  to  a  princi|»l  sao^  mai  m- 
deemeble  for  payment  of  a  principal  sum,  27th  Fdmuuy,  the  Lords  adHieTed,  aad  xtfttoed 
a  faiU  without  answer8.*->80th  Februaiy  1742.^. 

No.  S4.    1 742,  July  20.    Hunter  of  Lochreny  against  Huxtexs. 

An  adjudication  led  against  an  heir  as  specially  charged  to  enter  heir,  irhere  th«^ 
special  charge  was  blank  in  the  lands,  but  the  heir,  after  the  adjudication,  entered 
in  the  lands, — and  after  20  years  the  creditor  pursues  an  expiry  of  the  legal,  and  pro- 
duced the  letters  of  special  charge.  The  Lords  sustained  the  objection,  and  assoilzied 
from  the  declarator,  noti^  itlistanding  the  heir'^s  subsequent  entry,  and  notwithstanding 
that  it  was  after  20  years,  since  the  pursuer  produced  the  spedal  charge ;  and  some  of 
us,  (Amiston  apd  Ego)  thought  it  void  and  null  tit  ioto^  But  there  was  no  occa^on  in 
tins  process  to  determine  that  points— 3d  July  1741. 

An  adjudication  on  a  spetial  charge  to  enter  heir,  which  remains  yet  blank  in  the^ 
lands,  and  which  was  produced  by  the  creditor,  though  the  adjudication  was  in  1705,^ 
bui  after  the  adjudication,  the  heir  charged  was  entered  and  infcft ; — ^we  all  agreed  the 
adjudication  was  null.     The  only  question  was,  Wlicther  as  to  the  jus  supervenicns  f" 
We  also  agreed  that  itoduld  not  accresce  to  ^e  the  adjudication  the  benefit  of  an 
expired  legal,  which  he  sought;  but  then  it  was  doubted,  whether  in  the  question 
with  the  heir  it  should  not  subsist  as  a  security  for  what  is  justly  due  P  But  as  the  pro-\ 
«)?Stf  was  a  declarator  of  expiry  of  the  legal,  and  no  process  of  mails  and  duties,  we  amply 
adhered  to  the  Ordinary^s  interlocutor,  finding  it  void  and  nufU,  which,  however,  is  con-, 
trary  to  the  decision  betwixt  Cobnel  Charteris  and  Sir  John  Hume. . 


.  ♦ 


No.  S5.     17*2,  Dec.^.l4.  KiNG  aguUist    .      u.. 

An  adjudication  cognitimiii  cauaa  before  a  SherifilCourt  being  passed*  without  any 
abbreviate,  a  bill  of  homing  was  presented  and  reported:  by  Strichen,  and  delayed 
from  time  to  time  till  tins .  day*;  and  the  first  qnesckm  wi|$.  Whether  thik  regulations 
1695  and  1696  extend  to  adjudications  cogmtumU  eaNM  in-  infmor  Courts,  whareof  for- 
iBcrly  there  was  nq  abbreviate.?*  and  it  seemed  dear  enough  that  these  r^igulatidnis  only 
concern  the  Session.  But  then  it  also  appeared  that  there  was  no  authority  from  our 
giving  homing  on  these  adjudications  against  superiors, >bo  are. not  called  in, the  process 
and  often  not  within  the  jurisdiction,,  wluch  the  act  1606  could  not.aut)iori2e ;  and  tboq^ 
there  was  practice  for  our  g^Vii^  homing  on  such  .adjudications  kavit^  abbreviates,  (how- 
ever there  appears  no  Authority  even  fi?r  that^  that  then^  was  no  practice  for  such  hom- 
ing without  abbreviates  ;-«and  therefore,  thel^ords  reftiaed  the  homing,— Jiut  a^xunted  a 
committee,  Drummore,  Aixuston,  et  Mt,  to  make  an  act  of  sederunt  for  giving  homing 
upon  such^adjudications  with  abbreviates  ;—aiKid  oq  a  x^liumuig  lull,  14th  December, 
adhered.<-w8d  Deoembe^r  1742. . 

No.  36.    1 748».Feb.  1 5.       Maxwell  against  Maxwell. 

♦ 

An  adjudication  upon  two  debts  of  600  and  490  me^s  bang  quarrelled,  for 
that    t]^.e   bill  at  the  Si^et  was  only  for  one.  debt^   and   a    suiiunons  never  does 
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pMB  ^tpon'tmu  hOh^  miA  the  Writers  to  the  l^gnet  certify  ikat  such  is  not  tlie  practice^ 
«qd  tiiey  ^iuuhtsd  it  osukl  not  be ;  at  making  das  4iifag0Gtbiv  a  certifioato  iv^ps  proi. 
dhioed  by  William  Roy  to  the  Ordinary,  that  such  a  bill  was  at  the  Signet.  But  tlie 
Ordinary  having  desired  tf%  see  th^  bill,  it  was  produced  before  the  Ordinary  by  TiY 
Roy,  but  who  was  not  prc^r  Keeper  of  the  Signet..  Thereafter  that  bill  was  also  lost,  or 
abstracted,  and  the  case  taken  to  report  by  the  Ordinary.  Most  of  us  tliought,  though 
Roy  was  not  the  proper  officer,  that  there  being  no  complaint  for  moce  than  a  year 
afler  the  bill  was  produced  before  the  Ordinary^  there  was  sufficient  evidence  that  this 
bill  was  at  the  Signet ;  but  Amiston  doubted  as  to  that  But  the  other  point  was  more 
doubtful,  and  long  and  fully  argued.* — ^Amiston  and  Premdent  earned  it  so  far  as  to 
doubt,  whether  an  objection  lay  agakist  any  diligence  £ac  die  want  of  the  bSls,  tKe  war- 
j^nts  of  the  summons  or  letters,  at  the  Signet  ?.  but  suppoasng  they  were,,  yet  as  dus  was 
after  20  yeas^  when  the  party  is  not  answerable  for  warrants,-— and  h^re  there  might  have 
been  a  biH  for  the  pther  debt,  or  the  doer  mi^t,  upon  discovering  hb  mistake,  take  a 
new  Ull  of  the  same  date  for  both  debts ;— -though  othecs  observed,  that  if  that  was  a  good 
answer  to  lui  objection  tliat  any  process  was  without  warrant  or  disconform  to  the  war- 
grants,  it  would  be  so  in.  eveiy  ease  after  20  years.  However,  it  caiTied  by  the  President's. 
casting  vot9  not  to  sustain  the  objection,  even  to  open  the  legal  of  the  adjudication.. 
Kilkerran  and  Murkle  did  not  vote,  and  Justice^Clerk  was  in  the  Outer-House. 

We  unanimously  repelled  another  objection,  that  the  libel  of  the  adjudication  in  the 
first  altemativc  libelled  principal  annualrent  and  a  fiflh  more  of  penalty.    I5th  February, . 
They  adhered,,  and  refused  a  bill  without  answers  by  the  PBesidenfs  casting  votc-r—^th:. 
February  1743. 

No.  37.    1 746^  J'lme  1%    Mn  John  Ebskine  against  Maa  Kknnkd^^.. 

Foit:iId  that  Mr  Ersldne  being  in  possession  on  a- title  of  property,  may  object  that  the- 
pursuer^s  debtor,.  Sir  John  Blackadder,  is  not  heir  in  the  lands,— and  therefore  remitledt 
to  the  OrcBnary  to  enquire  whether  tbe  land^  were  descendable  to  hdrs-male. 

-No.  S8.     1 747^.  Nov.  6..   Ross  affaihst  Gheditohs  of  East^hfek^: 


•*« 


The  Lords  amiirie  contradieenUj  adhered  to  DrununorcTs  interhxnit0%  sustained  an, 
adjudication  as  a  securilty  for  the:  sums  truly,  due,,  even  in  a  ranking  of  creditors,,  though 
Si»c  neaT'^gbt  times  as  xamAt  ,a»  waa^due,.  viz..  L.9540,.  though  there  was  a  settled 
^iccount  before,,  making*  the  sum.  dtie:on]^  LJ1384<., .  My  reasons  werc;'--that  reducing 
it  t»  tola,  was  pesal  and-oooitrmy  to  equity ;.  that  adocveet- of  oonsd^  so  n^- 

.stricted  and  sustained,  and  I' saw  no^differenee  now  betwixt  a^ decreet  jo£oons|atuUon  and 
adjudication;:  that;  when  no  more ^ was  apprised  than  lands  equal  to  the  sum,  and 
tiiat  by  a.  swam. inquest^.ar pAiru  peiUia  behoved  to  Be  a  total' nullity,,  because  not 
only  the  sum  must-  be  restricted, ,  but^some  of  the  lands  struck  oiP, .  which  could  only  be 
-done  by  a>  new  truest;  that  by  r^gidatton  16W^  decimts^weva«nly  to  Ba  veduoed  on 
tiuUhies,.  to  r«p6tte  i^ttmsttha  injury  dtee^  and  noiustlfer  ;  and' thattUa  .adjudication 
was  a  decreet  4a  yofia  eoitlffilt(Me,  .where  every  ols^tbn  was-eitSierpcompetent  and  omttled, 
or  proponed  and  repel}^ ;  and  weeould  repone  against  it  <Mily  id  equhy,  andtii^-cquity 
epuld  not  annul  it  altogether.   Armston  added^  that  special  adjudications  must,  as  to  this 
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poiat,  be  in  the  same  casie  with  apprisings  of  old,  and  that  he  always  was  against  aniuil- 
liii'g  such  adjildications  altogether,  and  against  sustainiiig  them  for  aocinmiladons 

No.  89.     1750,  Jan.  12.        Ormb  against  Wilson. 

In  consideradon  of  many  objections  to  an  adjudication  reported  by  me,  and  a  long 
discussion,  the  Lords  sustained  the  adjudication  for  principal  sum  and  annui^ren't,  and 
necessary  expenses,  but  without  accumulations.    It  carried  by  a  great  majority.—- j'ed  refii- 

*  • 

tentibm  Kilkerran,  and  some  others.— 2d  January  1750. 

No.  40.    1751,  Nov.  29,    Provost  of  Aberdeen,  Supplicant 

The  first  adjudication  of  Bumet'^s  estate  is  dated  30th  November  1750.  Pro.  Aberdeen,* 
as  trustee  for  certain  pursued  adjudications,  whereof  the  last  day  of  compearance  was  the 
28th  of  this  n^onth,  therefore  yesterday  called  his  summons,  and  at  night  gave  in  his 
bill,  praying  warrant  to  emrol  to-morrow  in  the  regulation-roll  (though  Saturday)  in  order 
to  be  decerned  for  that  day ;  and  other  two  creditors,  Elizabeth  Brown  and  George  Moir, 
whose  last  day  of  compearance  was  SOth  November,  apphed  for  the  like  warrant.  We 
granted  Provost  Aberdeen^  because  the  days  of  compearance  was  past ;  but  we  refiised 
tlie  other  two,  because  their  process  was  not  legally  in  Court,  and  no  decreet  could  regu- 
larly be  pronounced  on  tlie  very  day  of  compearance.  But  on  the  SOtli  we  granted  it  to 
tlicm  also  on  a  new  bill,  because  the  day  of  compearance  was  come.     Mt  renitente. 

No.  41.    1752,  Jan.  22.    Strachak  offoinst  Creditors  of  Strac&ax. 

^TSACRAN  of  Dalhackie  being  bound  by  his  contract  cf  marriage  to  pay  certain  sums 
to  the  children  to  be  procreated,  according  to  their  number,  at  the  terms  of  payment 
therein  mentioned,  and  in- the  mean  time  to  aliment  them,  Ludovick,  the  only  son,  took 
a  decreet  of  L.20  sterhng  of  yearly  aliment  till  his  portion  should  fall  due,  and  thereupon 
and  upon  the  obligement  in  the  contract  for  the  portion,  adjudication  in  security.  But 
in  the  competition  of  creditors,  we  found,  that  he  could  not  upon  the  indefinite  oblige* 
ment  to  aliment,  compete  with  his  father'^s  onerous  creditors.  But  we  repelled  the  other 
objections  to  the  adjudication,  viz.  that  in  the  decreet  of  constitution  of  the  aliment  or  ad* 
judication  in  security,  he  had  not  brought  a  proof  against  his  father,  that  he  was  a  son, 
or  the  only  child  of  the  marriage ;  tliat  he  had  no  decreet  of  constitution  of  the  aliment, 
but  had  adjudged  on  the  contract ;  and  that  he  had  not  hbelled  tlie  two  alternatives  of 
Ae  act  1672  ;-^4n  respect  it  was  only  an  adjudication  in  security,  and  not  in  payment, 
which  he  could  not  have,  the  term  of  payment  not  being  come. 

No.  42.    1752,  Jan.  22:     M*Culloch  against  Ross. 

In  a  question.  Whether  c(]mf)enaat]on  can  be  proponed  against  sums  in  an  adjudica- 
tion? The  Lords  found,  that  though  an  adjudge  b  not  bound  to  propcme  oompensi^tioa 
against  himself,  jret  it  is  receivaUe  in  the  process  of  maiUs  and  duties  not  to  annul  the 
adjudictUiony  but  to  restirict  it,  and  extinguish  so  much  of  the  debt. 
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No.  48.    17S2,  June  5.    Ceeditors  of  Hamilton  against  Boys,  &e. 

F(K7in>  the  objection  to  Mr  Blackwood'^s  interest  not  competent  to  the  creditors  of  Sir 
George  Hamilton,  not  being  creditors  of  Farm,  and  therefc^re  repel  it,  and  find  the  dis- 
positien  1702  does  not  fall  the  act  1621,-  and  find  the  pursuer  in  right  of  Farm  entitled 
to  relief;— 17th  January  1749. 

In  this  competition,  vide  17th  January  1749 ;— *and  now  the  creditors  founded  on  three 
inhiWtioiis  prior  to  the  disposition  by  Sisr  George  HamUtoa  to  Fleeming  of  Farm,  in 
1702,  one  at  the  instance  of  AUan^  cme  at  the  instance  of  Halliburton^  and  a  third  at 
the  instance  of  Dame.  Grizel  Stewart ;-— to  which  sundry  objections  were  made,  which  were 
all  repelled  this  day ;— -as  first,  that  though  Allan  and.  Haliburton^s  were  executed  on 
the  same  day,  that  Allan'^s  was  at  the  debtor^s  dwelling,  the  same  as  if  he  was  in  the 
^  eoun6y,  and  Halliburton's  at  the  market  cross  of  Edinburgh,  and  pier  and  shore  of 
Ldth,  as  out  of  the  country^  which  it  was  ^aid  could  not  both  be  true ;  which  the  Lords 
repelled,   reserving   to  Mr  Blackwood  to  disprove  either  of  these  executions^   either 
Allan%  by  proving  that  Sjr  Greorge  Hamilton  was  then  out  of  the  country,  or  Halli- 
burton^  by  proving  that  he  was  in  the  country^  as  he  Mr  Blackwood  shall  be  advised. 
Uly^  Bepelled  the  objection,  that  the  executions  of  some  of  the  petitioners  did  not  recite 
the  debt  on  which  the  inhibition  proceeded,  nor  the  date  of  the  letters.     3f  lo,  That  Hal- 
liburton'%  and  Dame  (Srizel  Stewart'^s  inhibitions  are  executed  against  the  lieges  only  at 
the  market  cross  of  Edinburgh,  and  not  at  the  pier  and  shore  of  Leith.     4^o,  That  the 
execution  of  all  bear  only,,  that  a  copy  of  the  letters  were  left  for  the  party,  but  not  that 
a  copy  of  the  execution  was  left.    5fo,  The  negative  prescription  of  all  of  them,  in  respect 
of  various  answers— ^at  it  could  not  commence  till  made  public  by  infeftment  in  1 706,— 
and  in  173^  the  creditors  were,  by  an  extracted' decreet  of  rankings  preferred  to  Black* 
wood,  in  which  these  inliibitions  were  preferred,  and  tfie  lands  thereon  sold;  and  the^ 
eontinued  preferred  till  &is  process  raised  in  1744,  and  tHl  the  interiocutor  January 
1744,  reponing  Blackwood  in  statu  quo  to  be  heard  on  Farm'^s  infeftment  1706,  as. 
nmnter  veniens  ad  notitiam.     2J(y,  Found  that  Thomas  Boy»  had  duly  adjudged   the 
annualrent  right  on  Dudhope  frqm  Sir  Archibald  Fleming  of  Farm,  as  weH  as*  from  Sh*. 
George.  Hamilton,  and  sustained*  the  objections  proponed' for  him  against   Mr  Black-. 
wood''s  adjudication,  against  Sir  William  Fleeming  of  Farm,    as  apporcnUheir  of  Sir 
Archibald,  the  dcbtpr« — ^thatthe  same  proceeded  on-  a  special  chargei  to^eiUer^  heir,  and 
that  neither  this  right  of  annualreat,.nor  no  other  lands  or  subjects,  are  contained  in  the 
lettejrs  of,  special  charge  ;r-*'and  found  the  said  adjudication  and  infeftments  void  and  nyll-^— - 
wd  also  sust^ned  the-8€^)arate  objection- to  Mr  Blackwood^s^  infeftment,.  that  the  Crown, 
by  whom,  it  was  granted,,  was  not  superior,,  and  that  sa^newa^Jiot;  taken  on  the  ground 
of  the  lands  of  Dudhope;<r-and  found,  that.Mr  Blaickwood,  onr^ipoveiing  payment  of  it 
of  Sir  Roh^  Fleemiiig's  estate,,  already,  affected,  or,  that  shall  be  affected  by  Thomas 
Boys^  or  Douglas  of  Garval,  is  bound  to  makeover  to  them  such  opUaler«l  securities 
|^>     as  Sir  Robert  Blackurpod,  his  father,,  got  from*  Sir  George  Hamilton  for  his  .security  or 
payment.     But^as  th^  bond  of  oprrplxiratian  by  Six  George  and  Sir  'Archibald  Fleeming 
did  not.  bear  that  Sir  Arehil^d  was  only  cautioner^,  and  cxmtaiiMd.  no  dwae  of  relief, 
therefore  repelled  t^e  objection  on  the.  act  1695  anent  principals  and. cautioners ;— ainl 
repelled  tlie  objection  to  the.  cpnveyances  by  Sir  Robert  Milne  to  Sir  George  Hamilton 
1697^  that  they  were  infraudtm  crcditorunh  both  as  too  late,  and  for  many  other  reasons. 
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No.  44-    1 752,  July  2*    Alexander  Brkbner  agaimt  Wilson. 

I  had  found  an  adjudication  on  a  decreet  cognitionis  causa  null,  for  that  it  was  pro^ 
nounced  before  the  decreet  cogmtionia  causa  was  extracted,  though  it  was  extracted  before 
the  adjudication  was  extracted,  and  on  a  representation,  and  after  advising  with  the  Lords; 
had  adhered ;  and  this  day  the  Lords  adhered,  wfwi*  con.  and  refused  a  bill  without  answers. 
— N.  B.  I  asked  John  White,  the  Under-Clerk,  what  was  the  practice  ?  and  he  told  me 
it  was  agreeable  to  my  interlocutor.  But  the  Preadent  thought  the  practice  of  inserting 
the  libd  of  constitution  on  charges  to  enter  heir  and  cogtdtunm  causae  and  then,  after  that 
'is  extracted,  another  Ordinary  decerning  in  the  adjudication  on  the  same  summons,  was  aB 
erroneous,  and  that  in  law  all  th^e  adju^cations  were  void  and  null. 

« 

No.  45.     1 753,  Feb.  6.    Creditors  of  Graham  against  Hyslop. 

These  creditors  had  right  by  progress  to  an  adjudication  in  1701  before  the  Sheriff  (^ 
Edinburgh,  cm  a  decreet  cognUionU  causa  against  the  heir  of  Mr  Robert  Richardson,  of 
an  heritable  bond  by  the  Viscount  of  Stormont  in  166S  to  Mr  John  Carmicliael,  and 
conveyed  to  Riehacdson,  obliging  the  Viscount  to  infeft  the  creditor  in  an  annualrent 
cffeinng  to  lOOQ-merks,  in  all  his  lands  in  Scotland,  withoiit  naming  any,  with  a  precept 
of  sasine  in  the  same  general  terms.  Hyslop  again  had  right  to  an  adjudication  in  a 
decreet. ecgnAuwii  cmua  on  the  same  bond  in  the  Court  of  Session  in,  1703,  and  objected 
to  the  ac^udication  of  the  creditors  of  Mungo  Grraham,  that  it  was  by  an  incompetent 
judge,  because  the  Viscount  of  Stormont  had  no  land  in  the  county  of  Edinburgh.  X 
"reported  the  caiK  on  printed  .nunutes,*^and  the  Lords  sustained  the  olgecdoQ,  and  found 
Graham'^s  adjudication  void  and  null, — ^thougfa  we  generally  i^greed  that  the  SHftiff  has 
power  to  adjudge  cogmtioms  causae  lands  within  his  county,  and  that  such  adjudication  tX 
a  bcxid  sedluding  executors  would  be  good. — 3d  August,  Adhered. 

No.  46^    1753,  Nor.  16.    Murray  against  Creditors  of  Burnet. 

Ms  MuBiiAY  recovered  adjudication  against  Burnefs  lands  for  pay*mentof  ajarge  sum 
of  money,  and  after  him,  but  within  year  and  day,  his  other  creditors  also  adjudged ; 
and  in  the  ranking  Mr  Murray  insisted  to  be  preferred  to  tlie  whole  other  creditors, 
though  within  year  and  day  of  him,  upon  the^  act  6to  Jntuty  establishing  the  Court  of 
Exchequer,  and  the  act  33d  Henry  VIII.  of  England.  And  the  Lord  Advocate,  in  his 
information,  maintained,  that  it  was  competent  for  him  lo  have  adjudged  in  the  Court  of 
Exchequer,  and  the  Crown  was  entitled  to  the  like  preference  on  lands  as  upon  goods  and 
chattds  by  a  writ  of  extent  The  creditors,  on  the  other  hand  insisted,  that  by  the  act 
6to  AwMtj  land-estates  cannot  be  affected  in  any  other  manner  or  form  than  was 
agreeable  io  the  laws  of  Scotland  before  the  Union.  That  adjudications  and  abbreviates 
were  quite  unknown  in  the  form' of  the  Exchequer  Court,  and  no  other  adjudication  eould 
be  available  in  Scotland  than  what  were  founded  on  our  act  1673,  and  adjudication 
cogmtioids  causa ;  and  that  by  the  same  act  6to  Anna,  the  preference  could  only  be  deter* 
mined  in  the  Court  of  Session,  and  agreeable  to  the  laws  of  Scotland.  We  all  gave  our 
opinions  separatm  on^Ais  important  question,  and  unanimously  found  that  Murray  could 
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only  be  preferred  pari  poisu,  and  agreed,  that  a  contrary  law  would  make  a  terrible  con- 
vulsion in  our  land  rights.  If  a  suit  was  once  commenced  for  the  Crown,  an  adjucfica- 
Am  following  at  20  years  distance  might  be  preferred  to  adjudications  completed  many 
years  before.  Karnes  put  a  pretty  singular  construction  on  the  act  Gto  Ann^y  that  though 
it  gave  a  pricvil^e  to  the  Crown'^s  causes  in  the  Court  of  Exchequer,  such  as  they  had  in 
the  Court  of  Session  with  respect  to  being  called,  yet  that  in  competition  with  other  cre- 
ditors it  gave  them  no  preference,  not  even  on  goods  and  chattels.  But  what  surprised 
me  most  was,  that  Lord  Kilkerran  told  me,  after  that  decision,  that  he  asked  Mr  Craig^e, 
who  was  at  the  Bar,  but  not  in  the  cause,  if  he  had  any  doubt  ?  (both  of  them  having 
been  King's  Advocates,)  and  that  he  said  he  always  doubted,  whether  the  Kng^s  debts 
had  not  a  preference  oa  lands,  even  by  the  law  (^  Scotland.  Vide  18th  July  1754,  when 
this  interlocutor  was  adhered  to.     (See  Note  of  No.  1.  voce  Kixo.) 


ADULTERY. 


No.  1 .     1 744,  Jan.  20.    Steedm an  against  Cowper. 

The  question  was.  Whether  an  action  of  damages  lies  by  the  law  of  Scotland  for 
adultery  against  the  adulterer,  and  whether  that  civil  action  can  proceed  before  a  criminal 
proBecution  ?  We'  had  no  difficulty  as  to  the  'Brst ;  but  as  to  the  second  we  differed; 
Royston  and  some  others  thought  it  not  competent  till  conviction,  but  it  carried  by  a  goeat 
majority,  that  it  is  competent  before  us  in  the  first  instance ;  €£  winch  opinion  I  was,  as 
was  the  President— 17th  June  1743.-*Adhered,  89th  June,,  and  refused  a  lull  without 
answers. 

Upon  advi^ng  the  proof  in  this  action  of  damages,  the  defenders  disputed,  that  the 
defender's  adultery  with  the  pursuer's  Wife  was  not  proved.  But  their  chief  defences 
were.  That  they  had  proved  her  guilty  with  three  other  men  before  Couper  came 
acquainted  with  her  ;  2iUy,  That  from  the  proof,  there  was  reason  to  bdieve  that 
the  pursuer'^s  wife  rather  seduced  the  defender  than  he  her.  In  giving  our  opi- 
nions, Amiston  thought,  that  by  the  law  of  Scotland,  action  did  not  fie,  as  did 
Kilko^an ;  but  that  point  was  settled  by  our  interlocutor  of  17th  and  29th  June  last 
First  we  found  the  hbel  proved  without  a  vote, — ^next  we  foui^  no  suffident  defence,  and 
Ibund  the  defender  liable  in  the  expenses  of  ihe  former  process  of  divorce  and  appeai^ 
and  of  this  process,— to  give  in  an  account  of  his  damage  through  loss  of  business,-— >and 
remitted  to  the  Ordinary  to  tax  the  same. — ^20th  January. 


ADVOCATE. 


No.  1 .     1 743,  Nov.  25.    Garden  of  Troup  against  Mr  Rioo. 

The  Lords  found,  that  indefinite  receipts  of  money  in  part  payment  of  what  the  payer 
owed  were  no  interruption  of  prescription  of  any  particular  debt,  and  likewise  that  a  ge- 
neral submission  of  all  claggs  and  claims,  without  proving  that  that  particular  debt  wa<t 
claimed,  or  where  the  submission  was  totally  cancelled,  was  no  interruption,«^-and  that  a 
tvnstee  who  ij^difted  his  employer's  money  and  i^lied  it  to  his  own  use,  but  acquainted 
bb  eoqpbyer  of  his  haying  done  so,  was  not  Uabk  for  annualrent  Lastly,  That  Mr  Ri§^ 


18  APVOCATE.  fEwHXEs'9  Notify 

hang  Mr  Ami's  ordiiiaiy  lawyer,  ecnild  not  object  the  QuUity  of  the  fonn  of  the  btlb 
ke  had  granted  Mr  Anrnt^  that  they  bore  aonuahent  and  pepalty,  althoi,^  the  ISk  wer^ 
written  by  Mr  Arret  the  dntwen^^Adhered^  7th  December,  by  Fresideiit's  ceMsig  vQte«. 


ADVOCATION. 


No.  1 .     1 7S4^  July  24.    MOJJBO  qgainst  M'Hu^hAi^^ 

The  Lords  found  a  cause  withhi  900  merksr  oould  not  be  advocated  evea  upon  kn*. 
quity,  but  remitted  to  the  Ordinary  to  remit  the  cause  with  sueh  inslraetibiiB  lui  he  shall 
^d  proper. 

No.  2.    1 750,  July  26.    Jamks  Ure  against  Buchanan. 

The  Lords  found^that  in  processes  in  the  Sheriff-Court  under  L.12  sterling,  as  we  can- 
not advocate,  so  we  cannot  remit  with  instructions ;  and  therefore  Strichen  having  remitted 
this  cause  with  instructions,  we  altered  and  remitted  to  Ae  Sheriff  to  proceed  as  ha 
should  think  fit 

-  *«*  We  gave  the  same  interlocutor  inan  advocation  9(Hh  November  17$Q,  Thomsoa 
against  VaUange^  oSa  sum  under  L.13,  as  we  did  2(Hh  July  last,  Ufei^nst  Buohanao^ 
We  recalled  the  remit  with  instructions,  and  recnmmcnded  to  him  to  refuse  the  bill  of 
advocation  nmpHdicr. 


ALIMENT: 


No.  I,    I7«4k,  July  12.    Countess  of  Wemyss  a^ainft  Her  Children. 

Tbk  Lords  found  no  aliment  du^  for.  the  children. 

No.  2.    ]  736,  Feb.  ♦.  Vans  against  Vans. 

Thb  Lords  feuad,  that  the  whok  pay  must  he  accounted  for  without  any  abatement 
for  the  aliment,  as  had  been  before  judged  in  the  ^a^  c^  Laid  ICmmeigham^  creators 
and  daughter;  Boyston  and  I  differed,  hecause  an  officer^  pay  ia  in  eonstruetioii  of  law 
afimentary,  and  for.  that  reaaon  alimentmry ;  and  therefore,  though  a  father  afimenUiig 
pr^taumUur  to  do  it  ex  pktaiey  which  will  even  preponderate  the  pveeumpliaa  deMlor  noa. 
jnroBumdur  danare  in  the  ease  of  a  cnmmnn  debt,  which  was  Lord  E[immeigham^s  case, 
yet  a  father.  upUfling  an  alimentary  .pravivon^  of  hh  bairns,  and  accordingly  alimenting, 
is  presumed  to  do  it  out  of  their  proper  fund. 

The  Lords  found  Patrick  Vana^i  |^y  uplifted  by  hi&fiidier  as  administrator^-htw  ^ 
not  bear  apnuabrent,  in  respect  he  alimented  him ;:  and  I  think  the  jud^ent  lig^t,  but 
haw  does^itL  teJl;^  with  the  former  one  of  4tb  Februa^  }»»i?^^99ih  June.. 

NOt  S.     1736>Feb.  18.     CftRDlTOM  3Bd  CBILDHEN  pf  FiVLCONEB. 

Ma  MsscsB,  the  truifeee  fi»  the  daughter,  hirang  gat  ap  payment,  wr  were  pretty 
wnanittwn  that  he  shauld  be  prcfimed  upcm  eadi  sutncct  in  hia  proper  ord^,  and  that 
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fyt  the  whole  stifn ;  biit  if  he  had  got  ectuid  payflMiit  of  u  part,  several  of  us  ahcNiUi 
have  been  of  a  different  <^pimaii,  attd  that  he  oould  only  hav^  beed  preferred  for  the  re- 
maining sum.  But  we  fiiund  the  daughter  oould  have  no  aliment  in  competition  with 
creditbrs  where  the  (klher  Wius  iAahitus, — and  yet  the  t^r^denC  and  some  others  tf&e  of 
m  different  0{nn]on.-***86lh  February^  The  Lords  rflAised  A  bill  without  in$m^  and  ad- 
hered  as  to  the  iJifnttit  * 

No^  4.    1136,  July  28«        Monceieff  against  FaiehOlk. 

Tss  Lords  found  idimtat  due,  without  oUi^ltig  her  to  live  with  hef  fiilher.  .Lqr^ 
NewfaaU  laid  his  og^nion  on  die  voluntary  Oblig^nent  to  aliment  I  and  others  doublied 
of  that^  because  that  would  extend  to  oUigementd  by  ()arents  in  their  contmcta  of  mar- 
riage to  aliment  the  children,  which  would  not  obhge  them  to  give  a  si^Mrate  alimenV 
But  we  laid  our  opinion  Upon  the  law,  that  a  liferentef  must  aliment  the  fian 

No.  5.    1737,  June  10.    Blaie  against  Scott's  TEtJST^ES,  kc 

The  case  was  fully  argued  upon  tlie  Bench.  Amiston  and  Kilkerran  thought,  that 
the  pursuer  being  excluded  from  the  succession  by  the  contract  of  maiTiage,  whereby  tlie 
liferent  was  constituted,  and  being  only  brought  bodk  to  the  succession  after  the  fifere&t 
took  effect^  had  no  dium  of  aliment,  tfaouj^  tlie  contract  remained  still  a  personal  ri|^t,  and 
he  was  always  heir  of  the  investiture.  2dly^  That  however  tliis  daim  of  aliment  might 
be  founded  i^;tttn8t  the  liferenter,  yet  it  is  not  competent  agunst  the  creditors  wlio  have 
affected  it,  because  this  claim  is  not  founded  on  the  act  1491.-  Several  of  us  differed  in 
both ;  but  upon  a  divitton^  it  carried  to  sust^n  the  defence  against  the  aliment^— Ad- 
hered 4th  November. 

Na  «.    I7<7f  Not.  18.    Maey  Bosiwell  against  David  Boswell. 

:SoM IB  of  us  doubled,  whether  we  ought  to  tetend  our  former  dedsions  of  aliment  to 
•flus  caae,  where  this  lender  had  an  em|doyifielit  ?  Others  doubted,  whether  we  should 
continue  the  iHractice  of  extending  the  act  fat  alimenting  ward  vateab  to  the  case  of  Itfe- 
renters  and  heirs  ?  But  I  own,  I  thought  that  matt^  had  gmie  too  far  by  our  fbnnfr 
decisions  to  alter  it  now,  though  I  think  the  extension  nowise  ftiunded  on  reason  or 
the  analogy  of  law.  But  I  doubted,  whether  the  heir  oOuld  bring  the  annualrents  of 
personal  debts  into  the  calculation,  to  exhaust  the  rent  not  hferented  ?  And,  on  the 
whole,  as  there  wils  no  evidence  of  the  extent  of  the  rent  or  debta^  we  remitted  the  ease 
.to  the  (kdinary.— «13th  January. 

The  Lords  thought,  that  the  reliefsahmeirt  to  the  term  should  be  pfoportfoned  to  fai^ 
estate,  not  to  her  jointure,  and  therefore  gave  her  only  a  proportional  part  of  the  conven- 
tional aliment  that  she  had  dttnng  her  separation  ftom  her  hudband,  unless  she  #odld 
pvove  that  the  cueumstimoes  of  the  estate  eould  bear  moi^-*-^.B.  Amiston  doubted 
whether  an  h»f  of  an  encmnbcred  estate  should  at  all  be  bnrdened  with  the  rdiot's  ^li* 
ment  ?)  And  they  found  that  she  had  righvto  thehoufthold  jJeniahing,  heirship  inducled. 
Some  founded  thw  opinion  upon  this,  that  thete  was  not  only  ai  reservation  but  a  dispo- 
mtion  of  the  household  furniture,  whareas  had  it  b^en  barely  a  leservadon-  or  exteptkm, 
it  cotdd  go  no  farther  than  her  legal  right  would  have  gcme,  and  oensequently  would  apt 
have  included  heirriiipb    Amiston  Ihoi^ht,  that  though  it  lto4:been.only  ic  veaervation  or 
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exception  without  an  express  clause  disponihg,  yet  being  a  particular  subject,  (househcM 
plenishing)  it  would  have  implied  a  disposition,  and  had  the  same  eflfeet— »18th  Nov. 

No.  7.     1 738,  bee.  8.    Swijnton  of  Strathore  against  Mes  Swintox. 

Strathobe,  Clerk  of  Canongate,  sold  his  ofiieQ  to  Ninian  Cunningliam  for  a  Ixmd  of 
annuity  of  500  merks  during  life  in  way  of  aliment,  and  iiot  to  be  arrestable  by  credi- 
^rs.  Strathore  had  granted  his  daughter-in-law  a  bond  of  200  merks  per  annum  for 
aliraenting  her  children,  his  grandcliildren.  She  arrested  in  Mr  Cunningham^s  hands,-^ 
and' in  the  forthcoming  before  the  Sh^rLflT,  Strathore  alleged  that  it  was  not  arrestable, 
being  alimentary,  and  come  in  place  of  an  office  whereof  the  profits  were  not  arrestable. 
S</o,  He  had  betteficium  contpetenti^..  The  Sheriff  sustuned  the  defence,  and  upon  an 
advocation- by  the^puFSuer,  the  Lords,  me  refhrenie,  found  the  annuity  not  arrestable,-* 
and  what  moved  them  was,  that  the  profits  of  the  clerkship  sold  were  not  arrestaUe ;  and 
though  if  the  annuity  had  been  more  dian  a  necessary  aliment,  they  thought  the  surplus 
would  have  been  afTcctable  by  creditors,  as  they  awarded  in  the  case  of  their  own  Macers, 
yet  tliis  was  no  more  than  a  reasonable  aliment  for  the  defender's  own  family: 

'  No.  8.     1 738,  Dec.,  19.    CftEDiTOKS  <rf  DoFGL Ay  of  Glenbervie, 

The  Lords  found  this  sum  not  arrestable  by  Mt  DougWs  creditors,  though  it  is 
fixpressly  assigned  to  him  his  heirs  and  assignees.  This  difficulty  I  stirred,  but  the 
Lords  inclined  to  limit  the  meaning  of  the  word  *'  assignees^  to  ^*  as^gnees  for  aliment^ 
It  appeared'also  a  little-new  to  constitute-a  principal  sum  for  an  aliment,— thou^  as  the 
sum  was  veiy  small^  not.  one  year's  aKment,  I  inclined  to  look  over  that ;  and  the  Lordss 
adhered  to  th^  Ordinary's  interlocutor,  viz.  Lord  Arniston. 

No.  9.     17S9,  Feb.  8.    Childben  of  Douglas^  £;^iW/  Dougla^. 

In  a  process  of  aliment  the  Lords  found  so,  that  Shr  John  as  representing  his  father,  and 
having  succeeded  to  his  estate,  was  liable  before  their  mother,  though  in  the  modification 
they  would  have  conaderationof  the  heir's  circumstances,  so  as  in  case  fie  could  not  affi)rd 
a  competent  aliment,  themoth^  behoved 'to  make  out  the  superplus  (but  die  -was  not  called 
'  in  the  process,)  yet  if  die  brother's  obligation  to  ailment*  had  been  only  super  Jure  nature 
as  a  rich  brother^  and  not  as  heir  of  the  ccmimon  father,  they  thought  the  mother  would 
have  been  first  liable.  8i%,  They  found  the  daughter  entitled  to  aliment  even  after 
majority  till  insatiag&,  but  foimd  the  sons  entitled  to  aliment  only  till  majority.  Sdlj, 
Found  no  aliment  for  time  bygone,  except  as  to  what  debts  they  may  have  contracted, 
for  their  aliment;^  which  they  remitted  to  be  heard  before  the.  Or^Unary. 

No,  io.    17S9,  Nov,  1«.    Watson  against  Davidsoc^.. 

The  Lords  found,  that  the  chQd's  aliinent  fell  under  the  act  James  VI.,  that  is  Hie 
trienniid  prescription  v  and^the  Lords  found,'  that  the  tutor's  acknowledgment  does  not 
prove  it  resting,«^Mind  what  moved  me  much  in  this  case  was,  that  the  tutor  never  had,  nor 
can  now  county  and  19  Isroke ;  and' his  eldest  son  was  executor  to  the  minor,  and  liable  to 
pay  if  any  was  owiiig,  and' the  acknowledgment  given  not. only  after  the  tutoiy  was 
nded,  but  a  new  prescription  run. 

(Thi?  Case  is  in  fiie  text  erroneously  referred  to  as  voce  Prsschiption.) 
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Na  1 K    1948,  D^  18.      YoUNOllft  CfllLDEtN  oP  BittfelT. 

THtss  childreB  being  mipiOTided,  and  seeking  an  aliment  from  the  brother,  whose 
itttate  appealed  to  be  burdened  with  a  heavy  liierent,  we  stopped  procedure  tiH  the  mo- 
^er  was  caUed ;  and  it  appears  the  hdr  had  only  L.1 18,  and  the  widow  L94,  diough  he 
'was  of  Ae  age  of  15.  They  modified  to  the  six  yoaiiger  children  llSOO  merks,  or  £..66. 
19b.  4d.,  wheifeof  L.46.  ISs.  4d.  fiora  the  heit,  and  L.20  from  the  widow,  to  comtnenc^ 
ftom  Whitsunday  174Y,  the  term  after  £.essindram*s  death,  to  continue  tOl  marriage  or 
majority ;  but  w^  would  not  modify  any  aliment  to  the  eldest  daughter,  who  is  of  ag^. 

No.  IS.    17&I,  FeK  3*.    NapIee  against  Napieu* 

This  spparent-har,  an  infknt,  pursues  these  two  Bferenters  for  an  aliment  on  the  act 
of  Parliament  anent  wardatars  alimenting  the  flars,^  alleged  this  acdon  is  founded  on  an 
unwairrantaUe  extennon  introduced  by  practice,  noways  founded  on  the  words  of  statutiv 
Imd  ought  not  to  be  further  extended;  that  the  pursucfr  has  no  claim  iuperjure  natura^ 
bring  only  grand-niece  to  oU  Kilmahow ;  that  the  estate  is  so  far  bankrupt,  that  the  pur- 
auer  neither  doe»  nor  dare  represent  d^e  defuncts ;  that  the  fadier'^s  widow  enjoys  her  life- 
tent  only  by  the  bounty  of  some  adjudgers  who  are  pteferable  to  her,  and  can  remove  her 
at  pleasure,  and  it  amounts  only  to  L.40  sterlhig,  or  L.4S  cf  IbeaHty ;  and  that  the  young 
Lady  (Lady  Jean  Bruce)  was  provided  to  above  L.lOO  sterling,  and  for  relief  of  the  fa- 
mily quitted  the  half  of  it,  and  has  now  only  L.S3  free ;  that  if  the  ibe  had  been  sold,, 
the  heir  of  the  purchaser  could  not  have  churned  an  aliment,,  and  no  mojee  can^  the  hdr  of 
the  bankrupt,  who.  will  not  represent  and  take  the  fee ;  and,  2doy  These  are  no  more  thaa 
scrimp  alimoits  for  the  widows  themselves.  Answered :  An  apparent-heir  has  this  action^ 
without  entering,  and  though  their  liferents  are  small,  they  must  qpare  some,  that  the* 
fiar  may  not  starve,  and  they  ask  not  of  the  old  Lady  a  decreet  personally,,  but  a  part  of' 
the  lifrient  knds.  The  Lords  thought,  that  where  the  estate  was. in  tfaege  dreumstances,. 
the  heir  oould  not  chum  aliment ;  Ma,  That  where  the  lif^^rent  itself  was  but  a  meiul^ 
aliment  for  persons  of  that  rank,  that  no  aliment  was  due  from  them ;  d(to.  The  P^^esii^ 
dent  thought  we  eould  not  ^ve  lands  by  way  of  aliment,  but  an  annual  sum,  which,  in 
fbese  droumatances,  could  not  be  decerned  against  the  okt  Lady ;  and  therefbce  we  finm^ 
diat  no  aliment  could  be  given  in  this  case^ 

No.  13.    1:751,  July  10«    Auciiinlkck  against  AucnraLECK. 

This  was  a  process  at  die  instance  of  an  aj^rent-heis  on  the  act  1491,  ^^ainst  his^ 
mother  and  both  bis  grandmothers,  for  on  alnnent,  which  woe  first  decided  2l8t  February 
last,  when  we  found  no  place  for  aliment  He  reclaimed,,  and  insisted  ehiefiy  against  hit 
fittherV  mother,  Wbsam,  an  old  woman  of  about  dO,  wiiose  lifiemont  was  dbont  lOOO 
merks,  Ibr  hia  mother  had  only  a  very  saoMdl  liferent,  with  the  burden  of  a  very  nmierouf 
family,  and  the  mother's  mother  had  but  about  600  merks.  Some  of  the  Lords  thought 
it  not  founded  on  the  act  1491,  and  that  it  was  an  extension  of  that  act  by  Ou»  practice, 
and  of  thia  Opinion  were  Justice^erk  and  Kilkenmn,  as  was  the  President  when  wkh 
98.  But  as  all  our  law  books  and  decisiona  founded  it  on  the  act  1491,  I  and  other* 
were  of'lhe  same  opinion,  and  thought  it  was  direcdy  in  the  words  of  that  act,  as  the  Me- 
nnitnx!s  obligatiim  to  iqphold  houses.  See.  which  doubtless  is  founded  on  that  act,  as  appears 

♦  Act  1491.  Cap.  25.. 
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by  the  15tb  act  1595.  Tfaey  also  thougbt,  that  sodi  a  claim  did  fiot  lie  tf^ainst  the 
iow  of  the  grandfather,  but  only  against  the  widow  of  the  father,  and  that  the  estate  must 
be  considered  as  at  the-grandfather^s  death ;  and  if  there  was  then  sufficient  for  the  aliment 
over  the  widow^s  liferent,  that  the  mismanagement  of  that  heir  could  not  after  his  death  pve 
the  next  heir  a  daim  of  aliment  against  the  grandmother ;.  and  in  general  it  was  sud  to  be 
unjust  after  a  Lady  had.  been  found  in  a  liferent  in  the  best  way  the  law  can  secttoe  hep, 
that  the  mismanagement  of  the  fiar  should  hurt  her.  But  I  and  others  thought,  that  we 
were  to  judge  what  is  the  law  of  Scotland,  not  what  we  thought  ought  to  be  the  law ;.  that 
the  act  speaks  of  all  conjunct  fiars  and  liferenters  without  distincticm ;  and  Balfour  says 
expressly,  <<  That  when  there  are  more  lifepenters  than  one,  they  must  all  contribute  pro 
taU  ;^  and  therefore  the  estate  cannot  be  considered  as  it  was  at  the  commencement  o£  the 
first  liferent  Craig  and  our  other  law  widteis  are  of  the  same  opinion*  The  Court  so 
found  as  early  as  1525,  which  was  but  34  years  after  the  act ;  they  so  found  in  1677 ; 
and  though  there  b  one  deciaon  on  the  other  dde  in  1682,  yet  afterwards  the  Court  de- 
luded according  to  the  ancient  practice,  27th  November  1685,  and  others,  quoted  in  the 
petition.  3tt6,  They  thought  the  old  woman  could  not  spare  any  thing  out  of  her  liferent 
•f  1000  merks  yearly,  though  precedents  were  quoted  of  much  smaller  liferents  oontrl- 
buting;  but  that  was  an  arbitrary  question,  that  could  not  have  any  influence  on  our  law, 
and  (as  I  thought,),  chiefly  on  that  consideration  the  Court  adhered,  remtaUHme.  LeveA 
ei  mcj  and  Mmto^  wfaa  was  in  the  chair.    (See  No.  90,  p.  454.) 

No.  14.  •  1752,  July  22.    Grant  against  Oreditors  of  Strachan* 

(See  Note  of  No.  51.  voce  AnJ(TDiCATiOK.)L 

No.  15.    1 754,  Jan  5.    Patrick  XJrquhart  against  Will. 

Will  was  imprisoned  at  Stirling  on  a  ciqption  for  a  debt  due  to  Itoss,  (for  which  Urquhart 
was  cautioner,  and  as  was  said  had  paid,)  and  applied  on  the  act  of  grace.  Urqiihart  had  ob- 
tained agwnst  him  the  Commissary  of  Aberdeen's  decreet  in  a  process  of  scandal,  decerning 
a  pallinode  to  be  performed  in  the  kirk  of  Fraaersburgh^  and  a  small  fine;,  and  on  a  su»- 
prasiott,  the  letters  had  beeft  found  orderly  proceeded^  and  expences.  ^ven.  UrqtAarl 
raised  a  caption  on  this  decreet,  and  arrested  Will  m  prison,  and  afterwards  presented  a 
bill  of  suspension  of  the  aliment  modified,  which  Murkle  refused ;— and  he  reclaimed  to 
us,  and  in  the  answers  oflfered  to  obey  the  Commissary^s  decreet  as  to  the  paHinode-;  and 
on  adyistng  bill  and  answers,  we  refused  the  bill  as  to  the  debt  due  to  Ross,  and  fouhd 
that  the  act  of  Parliament  does  not  take  place  in  the  case  of  commitments  for  ddicts ;  but 
in  respect  of  the  respondent's  ofler  to  obtemper  the  Commissary's  decreet,  found  that  the 
eharger  ou^t  ather,.  on  the  respondentV  enacting  himself  under  the  penalty  of  L^  ster^ 
ling  to  obtemper  thepallinodey.  to  set  him  al  liberty,  or  oth^wise  to  aliment  hint 

s 

No.  16.     1 754,  Jan.  26.    LoRiMER  against  M*CouLL,. 

LoEiMKR>  a  merchant  in  Edinburgh,  having  been  imprisoned  on  ci^ons  at  the  instance* 
of  his  creditors,,  applied  toithe  Magbtratea  for  an  alimentcm  the  act  1696^  and  they  havingr 
allowed  the  creditors  a  proof  of  his  secreting  and  concealing  some  of  his  effects,  on  advinng^ 
the  proof,  they  found  that  he  did  conceal  several  of  his  effects  not  g^ven  up  in  the  condes.-. 
cendence,,  in  order  to  screen  the  same  from  bb.  creditors  k  but  found  nevertheless,  that  he 
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W18  entitled  to  the  benefit  of  the  act  of  ParBamcnt;  but  restricted  his  aliiiieut  from  7d  before 
loodified  lo  5dl  Of  this  sentence  the  creditors  presented  a  bill  of  suspension^  which  Karnes 
refused;  and  on  a  reclaiming  bill  and  answers,  we  adhered,  (mc  reniitnte^)  because  the 
particulars  proved  were  oidy  some  household  fimuture,  bed  and  table  Knen,  eight  or  ten 
uncut  webs  of  linen^  a  sUrer  tta  pot,  flat,  several  silver  Uble  spoons^  aiKl  dividing  spoon, 
two  boiies  nailed  down,  and  a  sorutoiFe,  feath<^  bed,  Uanketa,  chairs,  a  carpet,  &c.  Tliis 
the  Court  thought  of  to^  small  value  to  deny  him  an  aliment,  because  sundry  ^  them 
were  afterwards  pmnded  by  the  creditors^— but  we  could  not  know  what  more  he  may  have 
aoncealed,  though  these  only  were  discovered,  and  far  less  what  was  carried  off  in  the* 
scruUnre  and  nailed  boxes ;  and  I  ooiild  not  seoonc^e  this  with  our  decisions  26th  July 
1734!»  Raltmy  aganst  Thomsoiit.  aor  with  the  hut  clauae  of  the  act  1696,  on  touching; 
Mtour-bankrupts.. 
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No.  1. 1742,  Dec  2.  Anstkuther  against  Maoistkates  of  Pittexweeju.. 

As  to  the  difference  betwixt  an  aRemativc  obUgation,  where  the  debtor  has  a  proper 
option,  and  an  obligation,  with  a  penalty  or  liquidate  damages,  viit  Note  on  these  papers' 
(in/ra.)  Amiston  and  some  others  inclined  to  think,  that  this  feu-duty  was  of  this  last  sort ; 
but  as  we  would  have  difiered  in  that,  we  determined  only  the  point  of  form,  that  after  the 
decreet  in  the  inferior  Court,  Sir  John  Anstruthcr  cquld  not  amend  his  libel  and  demand 
higher  prices. 

(An  ancestor  of  Sir  John  Anstruther  had  in  1634  granted  to  the  Burgh  of  Pittenweem 
a  feu*right  of  the  mill  of  tlie  barony,  to  Be  holdcn  **  fcnr  payment  of  twa  clialders  malt. 
"  and  twa  chalders  bear,  sick  as  grows  on  the  ground  of  the  lordship  of  Pittenweem,  or 
«  of  the  like  goodness  and  sufBciency,  merchant  ware,  and  merchant  mett,  yearly  betwixt* 
^<'  the  feasts  of  Yule  and  CandTemas,  with  tlie  common  measuns  of  Anstruther  within  tlie 
<<  said  mill,  or  the  sum  of  L.IO  money  of  this  realm  for  ilk  boll  thereof,  in  the  ^Tfiixm  ot 
"  the  Bailies  council  and  commimity  of  the  said  Burgh,  in  name  of  feu-farm  only."    The^ 
superior  had  demanded  L.IO  for  each:  Boll  of  arrears.     The  Magistrates  pleaded.  That 
as  they  had  by  their  reddendo  the  option  of  either  paying  the  bolls  or  L.IO  each,  andi 
therefore  might  have  paid  the  tpsa  corpora^   the  superior  could  not  demand  more  thau 
the  current  price  of  each  boll  as  at  the  time  when  he  might  have  made  the  demand 
Lord  Balmerino,  Ordinary,  had  decerned  for  L.IO,  (by  mistake  in  tlie  interlocutor  L.IO. 
7$.)  each  boll,  without  regard  to  die  current  prices.     Lord  Elchies  wrote  the  following 
Note  upon  a  petition  by  the  Magistrates  again^  this  inteiiocutor. .    Vol.   15.  of" Session* 
Papers^-r- Ed.) 

**  It  seems  hard  to  give  a  reason  why  the  chaiger  should' in  the  terms  of  the^  f^u-Qon- 
^act  be  obliged  to  receive  less. than  L.IO.,  if  die  suspenders  will' not. deliver  the  victual, 
as  he  could  ask  no  more  than  L 10,  whatever  were  tlie  current  prices.  II  is.  true  this  is 
properly  an  optioUf.and  not  a  conventional  penalty,. and  therefore,  if  the  demand  had  been 
only  made  this  dliy,  possibly  the  feuars  might  deliver  tlie  ipsa  corpora^  (though  not  of  that 
yearns  growth,)  and  had  they  offered  victual  in  1741,  tl^ough  for  the  feu-duties  of  the  mill 
in  1733,  or  of  lands  in  1718^  I  doubt  the  charger  must  have  taken  it ;  but  since  tliey  did 
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not,  it  would  seem  they  muat  pay  the  L.IO,  which  by  the  by  is  below  the  current  price  at 
that  time.  But  why  is  the  interlocutor  for  L.10.  t$.-*tliat  is  not  told,  nor  any  argument 
against  it  ? 

^^  August  2],  1742.— If  the  feu-contract  to  pay  two  chalders  malt  and  two  chalders  bar- 
ley,  or  L.IO  Scots  for  each  boll  thereof  in  the  option  of  the  town,  be  understood  a? giving 
tlie  debtor  a  proper  option,  whether  the  one  or  the  other,  I  can  liardly  agree  with  the 
resjx}ndent,  that  dita  inUrpellat  pro  homine^  in  his  sense  of  it,  that  by  the  lapse  of  the 
term  of  payment  of  the  victual,  (Candlemas)  he  loses  liis  option,  and  die  option  is  trans* 
ferred  to  the  creditor ;  for  if  that  were  law,  then  if  the  prices  of  victual  were  even  above 
L.10,  if  the  vassal  should  not  make  his  election,  and  before  Candlemas,  the  creditor  supi^- 
rior  might  after  Candlemas  demand  the  ipsa  corpora^  or  failing  thereof  the  current  prioes, 
though  that  were  L.20,  notwithstanding  before  Candlemas  he  was  only  liable  for  L.10. 
This  I  do  not  take  to  be  the  legal  import  of  an  alternative  oUigation,  giving  the  debtor 
tlie  option.  Thus  suppose  the  obligation  had  been  for  four  chalders  bear  or  four  chalders 
meal  in  the  vassal^s  option,  it  could  not  be  said  that  the  vassal  had  the  option  before  the 
term,  and  superior  the  option  after  the  term,  whidi  of  them  should  be  paid,  for  so  long  as 
tlie  vassal  could  be  liberated  by  paying  the  ipsa  corpora^  the  vassal  behoved  still  to  have 
the  option ;  but  how  long  after  the  term  the  superior  would  be  bound  to  accept  the  ipsa 
corpora^  would  be  in  the  Judges  arbitriment,  and  depend  upon  circumstances ;  and  were 
the  question  now  concerning  the  feu-duty  payable  at  Candlemas  last,  I  should  have  httle 
doubt  that  the  vassal  might  yet  deliver  the  victual. 

^^  2dly^  If  through  the  debtor^s  delay  of  performance,  or  otherwise,  one  of  the  members 
became  imprestable,  or  such  as  the  creditor  cannot  without  great  prejudice  accept  of,  it 
ceases,  and  he  becomes  liable  in  the  pther  member ;  and  therefore,  if  one  is  bound  to  de- 
liver a  certain  horse^  or  in  his  option  so  many  bolls  of  barley,  if  the  horse  dies,  the  obliga- 
tion for  the  barley  becomes  simple,  and  without  any  option,  and  the  debtor  cannot  be 
liberated  by  offering  what  should  be  the  worth  of  the  horse,  for  the  payment  of  dammmi 
tt  interesse  is  only  to  be  admitted  when  tlie  obligation  is  imprestable,  but  so  long  as  it  can 
be  performed  it  ought  to  be  done  specifice ;  and  where  one  of  the  alternatives  can  be  per- 
formed, the  obligation  cannot  be  said  to  be  imprestable.  The  case  seems  also  to  be  the 
same,  where  through  the  delay  of  the  defender,  rts  non  est  integra  as  to  one  of  the  mem- 
bers, so  that  the  creditor  cannot  be  obliged  to  accept  of  it.  Vide  18th  January  1675, 
Collector  of  the  Taxes  against  Inglis,*  quoted  in  the  answers ;  btxt  the  case  not  distinctly 
stated,  viz.  that  the  bond  was  to  present  the  debtor  or  pay  the  taxation,  -wliich  made 
me  at  first  view  look  on  the  obligation,  to  present,  as  the  principal  obligation,  and  the  other, 
or  pay  the  money,  as  the  conventional  damages.  But  the  case  was,  as  stated  by  Lord 
Stair,  that  the  father  became  bound  to  pay  the  taxation,  or  produce  dischaiges,  or  other- 
wise present  his  son  the  debtor ;  and  that  seemed  to  be  a  proper  alternative  obligation, 
imd  not  a  conventional  penalty  or  liquidated  damages,  which  is  not  an  alternative  obBga^ 
lion;  (Stair,  Lib.  1.  Tit.  17,  §  20.  Sect.  1st,  injine^  p.  154 ;)  and  in  that  case  the  Lords 
did  not  find,  that  by  the  lapse  of  the  term  the  debtor  lost  his  option,  but  that  Ijecause 
rts  turn  est  integra  as  to  producing  tlie  son's  person,  in  respect  of  the  King's  proclamation 
after  the  term  concerning  that  taxation,  therefore  the  producing  him  was  not  sufficient 
au[iless  he  renounced  the  proclamation. 

*  DicT.  App.  II.  voce  Altxrkativs. 
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«  Indeed,  V  dns  wcm  conndierad  aB.a  ooir^elitidBai  pisnAlty  or  the  licpindated  duoagev 
tJiem  eqpftty  would  luterpoie  to  seduce  to  tihe  real  danagev  b«t  tfie*  tkad:  Would  not  be 
{Moperly  aa  dketnative  obligatkni)  and  tbe  debtor  liould  not  ptapeAf  hfMre  any  option^ 
ftr  be  niigte  sCiU  be  darged  or  poiiKbdIbr  the  victutJ,  if  he  hod  victual  add  the  cfe^ 
ditor  would  not  be  boufld  to  aoeept  of  the  fiquidsied  dbooiages  er  oonTentionel  penoky. 
38d'=  July  l^VS^  Mitfbet  against  Lord  Bahnermo^  ob&erved  by  GK>sford,^  Dict.  verb^ 
Aifet^SKVATnos,  (No.  4.  pc  4iS9;)  and  il  k  upon  fliat gtwmd?  Ae  dtebioiv  ffdeted  kb  the 
answers  piooeodA,  ^  July  168^  Brown  against  Wn^t^  (No.  L  p.  4d7.> 

^  No«i^  this-  would  ieem  to  be  a.pitiper  alternadTe  obl^ation.  The  bptioiv  being  giv^n 
expceeiiy  to  the  ¥ttsBal,  and  thesefteki  one  ni^  die  ddiiery  of  tiatsal^  for  ITSfSaxnii 
dowiMiasd%.  beiii^  M w  na^mst^  otleBMtsachas'tlRsupeiiol'eannotbelxiundloaKxspt^ 
the  option  thefeby  eeese^  and  he  (as  the  above  veasening  seema  tD'infer)r  becomes  aim^y 
liable  fcr  the  viaual ;  fin^  n^  i»  said  before,  in  akemative  ebbgations,  if  one  mendbev  be^ 
eomes  nnprestidble  long  after  the  term  of  perforanmce,  (or  perii^qpe  even  be&xe)  and  the 
edier  is  stiU  preetri^kv  I'  c^mot  thinly,  that  thereafter  tbe  debtbr  ean  nuike  choice  of  tkit 
member  that  k'impirestaUe^  laid  at  the  same  time  say  he  eaanot  peifbnn».but  will  pay  dm 
damages,  because  these  ^iriilr  be  less  than  the  other  member  off  die  obKgation. 

<<  But  the»  thia  would  make  the  debtor^s  (m  thiv  case  the  vassai^s)  ooncMon  worae  hff 
havmg  an  cqvtkii)  tkan  if  it  were  a  penalty,  and  that  he  had  no  opticn,  and  subject  him  t9 
L.lO^di0  bdl,  thou^  the  veal  vaino  had  not  exceeded  die  half;,  and  8%,  in  this  ease  » 
reifmiaWen^  waa  necessary,  the  victndt  beiiig  d^yeraUe  at  the  mill,  andi  tile  soperior  not 
beund  toeanrjpit 

<*  As  to  the  first,  as  iii'  somil  nespccta  an  altemative  obligation  is  easier  tO'  the  debtor, 
because  of  the  option  he  has,— in  other  cases  it  may  eventually  become  heavier.  If  the 
two  members  of  the  alternative  differ  much  in  their  value,  and  that  which  is  least  should 
become  simply  imprestable,  then  the  debtor  Would  become  simply  bound  to  the  other, 
and  not  for  the  value  of  that  which  ia  become  imprestable ;  and  I  think  to  me  it  sounds 
oddlyi  that  ene  liable  (ov  four  okaldeM  vkstrndy  or  in  Ua  option  L.IO  tlie  boH,  shqnld  be  - 
found  not  liaUe  either  for  the  one  or  the  other,  but  fiH*  another  lesser  sum,  as  the  tcue 
worth  of  the  victual 

<<  As  to  the  second,  I  incline  indeed  with  the  petitioner  to  understand  the  words-  <^  within 
<^  the  said  mill^'^  rather  to  mean- the  place  of  delivery,  and  that  the  vassal  was  not  bound 
to  carry  the  victual^  since  no  obligation  to  carry  it  to  any  place  is  mentioned  in  the  cou- 
traot^  andseems  better  adapted  to  the  nature  of  the  sdby^ect  it  served^  the  miller  not  bein|^ 
presumed  to  keep  a  number  of  horses  for  carrying  four  chalders  victual,  than  to  understand 
it  as  descriptive  cf  the  measures,  viz,  the  common  measure  of  Anstruther  and  Pitten- 
weem,  within  the  smd  mill,  a  descsiption  I  hmdly  understand.  The  common  measurefi 
within  the  said  mill  would  indeed  jiav<i  beM  ititdDi^l^  but  for  any  diing  I  know  these 
may  be  very  different  from  the  common  measure  of  Anstruther  or  Pittenweem. 

**  Btft  then  what  is  the  consequence  ?  The  petitioner  says,  there  must  be  a  requi^tion 
by  the  stfperior.  But  fi)rst,  I  dli^noffh^l  tfiat  a^  superior  in  a*  fen'  is  at  aH  obliged  to 
rapiiae  hierfeii«dhtyi  The  TaoBal  b  faisand  to  mdhe  ft  tender  of  it  tohim,  and  that  com- 
monly, and  in  this  very  case,  under  an  irritancy.  2dlyj  Suppose  reqiiisitiQB  by  the  8upe# 
rior  were  necessary,  that  will  not  fotfeit  the  feu«duty  of  the  years  when  it  is  not  required, 
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like  a  blench  duty  that  is  due  tanium  sipetatur ;  and  therefove  the  consequence  must  be 
one  of  two^  either  thait^he  vassal  has  still  his  option  till  requisition  is  made,  and  may  theifr 
pay  up  the  feu-duties  even  of  former  years  in  kind,  though  with  victual  of  a  different 
year,  (which  I  doubt  he  cannot  do,)  and  if  he  could,  then  the  petitioners  should  have 
paid  all  the  bygone  feu-duties  when  the  decreet  was  tatkea  gainst  them,,  wluch  seems  Uh 
have  been  in  spring  1741,  when  the  price  waa  aboT&L.lO;.  or,  2c%,  if  the  vassal  cannot 
pay  the  feu-duty  173S  with  victual  in  1742,  then  before  the  requisition  one  of  the  mem- 
bers of  the  alternative  became  imprestable,.  and  so  he  is  simply  liable  for  the  other. 

**  I  suppose  it  b  aa  error  in  writing  the  interlocutor,  when  it  is  said  to  be  for  L.10.  Ts., 
&r  it  cannot  exceed  L.IO.  But  still  another  questicm  occtu^  in  form.  It  seems  the^ 
inferior  Court  decreet  is  for  the  current  prices,  and  that  bcang  turned  to- libel,  the 
pursuer  was  allowed  to  amend  his  libel,  which  he  did,  imd  imasted  f<»r  the  L.10.  Aa 
to  the  excuse  for  thi^  that  the  Chamberlain  did  not  know  the  terms  of  the  feu«oontnict» 
mt  did  not  see  it  till  the  suspenders  produced  it,,  that  will  not  be  sufficient  if  in^^  form  it 
cannot  be  done.  But  I  doubt  the  objection  is  too  late,  for  he  waaallowed  to  mend  it  by  inter-, 
kicutor  Slst  July  1741,  and  it  was  am«ided  24th  November,  and  that  net  comjdained  of 
till  June  1742.  But  if  the  matter  is  entire,  though  amendments  of  libels  be  admitted  in* 
ordinary  actions^  or  even  advocations,  yet  I  do  not  see  how,  after  a  decreet,  that  libel  can  be 
amended  in  the  suspension.  We  are  in  use  indeed  to  turn  decreets  into  libels,  tliat  is  to* 
aUow  the  charger  to  in«st  tanquam  in  libeUo ;  yet  how  that  libel,  t.  e.  the  decreet,  can  be 
amended  so  as  to  insert  new  conclusions  in  it,  I  cannot  see.  2(%,  How  can  the  cautioner 
be  made  liable  for  more  than  is  contained  in  the  charge,  except  expense9,  in  terms  of  ih/st 
act  of  sederunt  27th  Decembc^r  17i09/add  23d  November  1613  ?^ 


ANNAX. 


No.  1.    1747,  Junes.    Magisteates  (^  Edinburgh  a^am/  Wood. 

The  rel&t  pursued  the  |^agistrates.as  Mr  Wood's  widow  for  the  ann.  Their  defences 
were,  Ist,  That  the  stipextd  was  payable  not^out  of  tdnds  but  by  the  town;  Sd^,  Acts 
of  Council  settling  a  oertaih  stipend  in  ftill  of  the  ann.  Answered,  By  the  act  1672  the 
ann  is  due  to  the  widows  of  all  Ministers  without  distinction,  and  so  found  8th  February 
1709,  Shiels  agaihst  Magistrates  of  St  Andrews.*  Sdly,  No  act  of  Coundl  ooiUd-repeal 
the  statute,  and  the  town  have  unifbrmly  paid  the  an^  of  all  their  Ministers.  I. repelled: 
the  defence^  and  this  day  the  I^rds  adh^r^^  nem  con. 


ANNUALRENT. 


!■  ■  >  ir.t 


No.  1.    1739^  Nov.  27.    Cbeditoes  of  Stswast  £;^in^t  Dunbae. 

Dxi^imciATioK  at  the  market  cross  of  Edinburgh  makes  not.  suEUf  bear,  mxxotixmt, 
whfn  thft  debtor  lives  not  there. 

*  DicT.  No.  10.  p,  466. . 


£Le«S8*s  NotEi]  ANNUALRENT.       ^  -  2t 

No.  2.     1 736,  Jan.  7. — ^Feb.  18.    ErsKine  against  Eabl  of  LaUdeebale. 

The  Lords  adiiered  to  the  interlocutor  of  7tli  January,  finding  annualrents  due. 

No.  S.    17S7>  Jan.  J  3.    CREDitOBS  of  Andrew  Ross,  &c. 

The  interlocutor  in  tMs  caae  of  13th  July  hst  was  very  ill  espresaed^  whidi  occa^^ 
aoned  reclaiming  bills :  Therefore  we  pronounced  a  split  new  interlocutor,  and  found, 
that  sonouich  of  the  balance  of  the  fitted  account  1720)  as  was  composed  of  principal 
sums,  continues  to  bear  annualrent  till  extingubhed  by  payment,  but  that  so  much  as 
was  composed  of  annualrents  does  not  bear  annualrent ;  and  found  the  several  advaa* 
<!cs  made  after  that  account  bear  annualrent  from  the  time  of  the  advances. 

No.  4.    1737,  June  24.    Captain  Chalmers  against  Cunningham, 

Sib  David  Cunningham  having  by  the  articles  right  to  the  whole  crop  1695,  whicSi 
was  payable,  the  money  at  Martinmas  1695,  and  some  victual  betwixt  Yule  and  Candle- 
mas thereafter,  the  Lords  found,  that  the  price  bore  annualrent  from  Martinmaa  1694 ; 
that  so  a  year'^s  annualrent  might  fall  due  when  a  yearns  rent  of  the  lands  was  due;  (and 
Amision  thought  it  would  have  been  the  same,  though  the  conventional  terms  of  the  rents 
had  been  later,  nnce  Martinmas  is  the  last  legal  term.)  But  several  (inter  quo9  Royston,) 
thought  that  it  should  carry  annualrent  only  from  Whitsunday  1695*  It  is  surprising,  that 
since  the  general  point,  that  the  price  of  land  bears  annualrent,  has  been  so  long  settled, 
it  should  be  yet  uncertain,  and  the  Bench  so  much  divided,  from  what  term  it  carries 
annualrettt  The  other  points  in  this  case  are  hardly  worth  marking ;  but  yet  the  Lords 
found,  that  the  asagnatbn  bearing  payment  of  eertiun  sums  equivalent  to,  &c.  imported 
payment  of  the  whde  sums.     The  Lends  adhered  as  to  the  annualrent 

No.  5.    1788,  Jioi.  18.    Mathieson's  Creditors  against  RobertsoK. 

The  Lords  found,  that  the  consignation  in  Bailie  Aibuthnot^s  hands  stopped  the  course 
rf  interest,  and  therefore  adhered  to  the  Ordinary's « interlocutor  as  to  that  point; 
JUmitiu3m3  Eilkerran,  Munzie,  Muride^  Amiston,  et  me.  What  moved  them  was  the 
special  ekYsunistaAces  of  the  case, .  especially  the  previous  demand  of  the  money  by  the 
trustees ;  but  they  thought,  (particularly  the  President  and  Eilkerran)  that  in  the  com* 
mon  case  of  a  debtor  by  bond,  the  consignation  ought  to  be  in  the  hands  of  the  clerk  of 
the  biUs,  with  a  bill  of  suspension. 

No.  ^.    1 739,  Nov.  23.    Forbes  of  Knappanay  against  Walkingshaw. 

Th£  Lords  thought,  that  annualrent  was  due  only  ex  mora ;  but  Amiston  thought  that 
here  ex  naiura  negotii  the  mora  was  from  a  year  after  the  receipt,  when  Knappemay 
might  have  countpd  and  paid,  and  I  think  so  voted  Tinwald  and  Dun.  Therestfound 
annualrent  only  due  from  citation  in  this  {Nxicess.  Amiston  also  at  first  mentioned  a 
specialty,  that  .many  of  the  sybjects  were  bonds  bearing  annualrent;  but  upaa  further 
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€on»dcration  that  these  bcmds  were  not  pennanent  securities,  being  bonds  for  duties  iii^ 
comipon  tarxxip  .nd  vere  not  consideced  «  wl)j)eets  bfe«riiqg  snnualreut,  and  iberefiire  n»^ 
annualrent  upon  them  is  stated  by  the  Company'^s  cashier  in  Enaj^ieniay''8  account  and 
receipt,  Araiston  seemed  to  drop  liiat -specialty. 

No.  7.    174S,  JisAy  fi.    €ocBBii^N£  txgnmst  B3ESW  of  CaxioiiSL  Evavs. 

The  question  vm.,  whether  «  denuncialiQn  0t  the  market  tfvis  af  JE^dmbw^  against' 
onenotfesidtng  thene,  b&cs  anmiokent  jbgr  the  act  16K1.  Mkito,  Griiuury^  £yuMl  lil 
4id  aoi?  ugainat  vliidi  lae  hod  a  w&ry  jngeawais  mdaiaouBg  biH^  hut  jatfuaed  It  mlhrMit 
ansirens,  ^aad  odiifrad.. 

No.  8.     1 747,,  Not.  27.    Baiisay  iigamd  Chilpbek  of  Hav* 

The  question  was,  whether  a  homing  executed  at  the  market  cross  of  Edinburgh,  pier- 
aind  rimre  c^f  l^eith,  but  only  denouno(Bd  at  the  nmrket  cross,  against  a  person  afcroad,  was- 
i^yffipient  to  make  siuns  bear  annualrant.  We  all  agreed,  that  if  it  was  not  sufficient  to 
in&r  escheat,  neither  would  it  be  sufficient  to  malc^  money  bear  anmialrent,  however,  it 
iiqght  be  sufBd^Pt  for.  caption  ;.and  as  tp  escheat,.!  wa^  for  seaxching  the  xecords  what  was 
^  practice.  IJowever  the  Lords  did  not  think  that  necessary,  and  unanimously  altered; 
Sun^s  interlocutor^  finding  annualrent  due,  and  found  th^t  the  hprning  did  not  make  the 
«Uins  bear  annualrent;  and  Pun  himself  came  into  the  same  opUiioQ. 

No.  9.    17*8,  Not.  22.    Einloch  against  Heirs  of  Mprcer. 

A  biij:  payilble  at  sight,  aocepted  unico  crniUxiUy  «o  &r  aauppeivQd  to  us,  for  the  ac-> 
oqiittiice  had  ^o  date ^.t]i9  qnestkin  was,  from  wfasttiBie  it  boKessiiiHlient,  that  is,  wliat 
wasilne  tcnn  of  payment?  Wieibundit  boce4«nuidgent;&om  diejsbAe. 

No.  10.     1 748,. Nov.  28..  Crsdit.obs  of  Douglas  against  Lady  Douglas. 

,  ^- 

Some  Dragoons  having  pastured  Sir  John^s  lands,  and  deposited  the  grass  mml,  there 
arose  a^ximp^ilMm  bfltwiK>tccat«ii  csedxtoEs  whoanesled  ihejnoncy,  and  the  Lady  upon^ 
%n  iiifeibBent«f  anntiabreBt,  but  ^vjio  had  no  4leofeet  of  poinding  the  ground;  and  the 
anresters  imdated,  tliat  wtthqut  sudi  decree  die  JuuuialFent  could  Jipt  be  preferred ;  biit 
we  found  <iie  annuab»nt  prefetaUe.    M^nit.  Dun,  4ind  Ti»wald  doubted.    P»erideiit  was . 
akflTt  as  I  waa«f-^Noveiiifaflr  2, . 


No.  11.    1 750,: June  1 4.    Cbbditobs  of  Cocksubn  of  Langteaiii . 

The  question  waf,  whether  inhilntion  affected  not  pnly  figllta^of  aimu4b?W^  r.  /.  tlie 
annualrent-right  itself  or  the  stock,,  but  also  tlie  bygone  annualrents  due  before  inhibition? 
TJie  I>M^  lilJi  June,  feui^  the  bygone  jmnua]reHt$4fid  aot  faUL  under  kihibition,.  and 
HrvfeiTed^  «l^g»ee,':rHananiinonsjBxcqpt  iQlkeivan,  who  opgued  kmg  on  ifce  othernde. 
The  Fiiosdent  joined  in  the  inteidocutGa:,  but^diffeMdifnon  the  whole  Beneli,  as  wcU  m 
t^e  Bar,  as  to  his  reasons.  He  thought,  that  even  things  |»oper)y  moveaUe  nagfat  fall 
vfid&  inh9i{tto09  ar  suli^ecls ileacenflfaig  taetioeutars;  «ar^%,  did  he  think  U.efanj 


jBOiwgnr,'  tiwigpb  'bygone  Attiiuiiltfeiils  w^ie  not  appraaUe  or  Adjudgeable,  ior  Ue  tlu>ugliit 
AAt(«iifega0to  affiEMSUtUe  by  arcsstmeut  or  -oonfinnadoB  m^t  fidl  Moder  inhibmou;  3dly^ 
Be  tbem^  Ant  bygone  aimcnirente  nugbt  be  adjudged,  fiat  his  opinion  was  founded  on 
this,  that  personal  rights  did  not  fall  under  inhibition,  ^ad  that  bygone  aonuiahrents  are 
but  personal  though  secured  upcm  the  lands.  But  I  confess  his  reasons  would  hardly 
have  satisfied  me,  for  a  ^ersrartt  -dispoatioii  of  knds  jor  adjudications  ajre  but  personal 
nght^  and  yet  would  fall  under  inhibition.  2do,  I  cannot  look  on  bygone  annualr^ts 
secured  by  infeftment  as  personal  rights.  He  sud,  that  if  they  were  real,  ihey  must  be 
fiow  created  ;  hut  in  that  I  do  not  agree,  for  an  irifeftment  in  a  yearly  annuity  is  an 
hifefhnent  for  every  year  that  should  afterwards  come  due.  Hdly,  We  found  that  an 
inhibition  on  letters  of  homing,  that  is1)earing  ^  because  the  Lords  had  seen  the  hom- 
ing** was  void  uid  null ;  but  this  last  superseded,  because  it  was  said,  ihat^the  universal 
practice  some  years  ago  was  otherwise. 

We  determined  the  question  mentioned  i4th  June  1750,  whether  ift  was  a  nuHitj^  in 
the  iirfiStftions  that  it  pip^aoded  anljr  op  a  hamiiig  P  and  theiparties  jpioduced  no  lessthan 
176  jpslanofis  ei  »u^  jUytntioni^  stBoetb^  1^82  <;  and;  w»  unaniBiou^y  xepoUed  the  objeo- 
Jyly  1751. 


No.  12.  l7^Jiine22.  MxTXRHEiiD  .^i^^m^  M^a^ 

The  Lords  adhered  to  Strichen's  interlocutor,  finding  no  annualrent  due  an^aiJtgea€s^ 
account,  even  of  debursemenlsasxJd.as  1731^  and  xefused  a  reclaiming  bill. 

No.  18. 1751,  June  11^23.  CRKDiroirs of  LANGTouK^aiTw/ Stewart, &c. 

A  PftEFERABLE  debt  of  L.IOOO  sterling  on  this  estate,,  with  annualrent  from  1690,. 
being  conveyed  by  Archibald  Coekbum^.  younger  of  Langtoun,  to  the  Society  for  Propa- 
gating Christian  Knowledge,  in- 1733,  in  security  of  L.IOOO  sterling,  then  borrow^;  and 
his  "firiii^  *fiir  Ahasattshx,  j(wIU)  was  jHrved  heir  cttiaini£|faio,)  «iidh0  beinglde^ton  i«  relief 
taHonnddPood  iii  afaant  iJ70d^eding,  they  in  1130  j<nned  in  jbond  of  relief  to  hia^  eoA- 
tainiBg  tm  asu^^wtMs  :bgr  Aichdxdd  :to  the  aomudQeitt  lisf^  1>7S%  of  the  JUiOQO  ana-*  • 
ireyed  tolheBacifify.,  wliioh  ^le^  iield  in  .tru^  iur  Imi^^iHUid  llus  flfsigmfen  Houndwood 
wtimatedte  -Am  )Sacie9^..    The  .'Snricty  im  April  173ii^ .<«  ^esmtoiiv^rf^.^^  trust,  made ^ 
oprer  thiaarnniafcantta iArchibaM» , but awrii^ aprB&isROsi/lD ihcawdyioa.  18th May  1.7S2, 
Archibald  Cockburn  assigned  these  annualreats  to  Patrick  iCrairfiini  iBaaoi«pity4»f  A^d^ 
of  L.1341.    Crawford  thereafter.attempted.to  poind  Langtoun^s  crop  and  furniture ;  andi 
being  stopped  by  Stewart^^Iii(^ia^io&'the.^aeItiyncfi»  ithejr  weralfinivdiliaide'ftHr  the  debt' 
andjMudit,  and  got  assignation  in  1738,, and  in>  1739  pursued  poinding  the  ground.    In 
tha  competition  betiml  these  two  assignations,.  Stewart  and  the  other  tacksmen  objected 
to  Houndwopd,  that  asngnation  and  intimation  were  not  Habile  to  convey  hygpne  annual— 
iFants  of  .an  heritable  debtor  rigbtof  anmialrent,  which  jcould  only  badone  by  possession' 
or  poinding  the  ground  ;.2<it>,  That  though  tliat  were  habfle,  and  though  SirvAiexander^s 
atgning  the  dc;^  did  supjdy  intimation  to  him,  that  was  not. sufficient;^  because  the  right 
was  Aot  then  in  Archibald  Cockbum,  and  jW«  supervemcns  does  not  hold  in  personal  rights ; 
aAd.ther^  was  no  intimation  of  Archibald's  right  in  1732  till  theur  process  of  poinding. 
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But  as  Archibalds  right  to  the  Society  was  only  in  (Security  of  a  debt  whereby  the  revei'* 
sion  remained  with  him,  and  all  that  was  over  tliat  debt ;  we  found  Houndwood^s  right 
sufficiently  completed,  and  therefore  preferred  him;  and  25th  June  adhered,  and  refused 
a  reclaiming  bill  without  answers. 

No.  14.  1754,  Jan.  26.    Geant  against  Lady  Newmoue. 

Gbakt  sued  the  Lady  for  a  small  account  of  saddle  work  furnished  by  him  to  her 
brother  Colond  Monro  of  Newmore,  to  whom  she  was  heir ;  and  she  obliged  him  to  bring 
proof  of  the  fumishing»  On  advising,  we  found  the  furnishings  proved,  and  decerned  for 
the  account  with  amiualrent  from  a  year  after  the  last  article  and  expenses,  in  absence* 
Vidt  infra  February  16. 

No.  15,    1754,  Feb.  15.    Miller  against  NewlaKd^. 

NoTwrrHSTAKDiifG  the  judgment  86th  January  1754,  Grant  against  Lady  Newmore, 
-—in  a  process  this  day,  for  the  price  of  merchant  ware,  L»54  value^  not  in  way  of  retail, 
but  in  a  slump  bargain  to  be  retailed ;  we  refused  to  ^ve  aniiualrent  for  a  year  after 
the  sale,  and  gave  only  from  the  citation  in  the  process ;— and  thought  even  in  retail 
annualrent  was  not  always  due  from  a  year  after  furnishing ;  but  that  every  case  must 
be  judged  by  its  own  circumstance& 


APPEAL. 


No.  1.    17S4,  Dec.  11.    Blackwood  against  Russell,  &c. 

The  Lords  found  the  creditors  subscribing  not  found,  in  respect  the  other  creditor) 
who  were  preftrable  did  not  sign.  My  reason  was,  and  was  the  opinion  of  the  Lords, 
that  the  reversal  of  the  judgment,  if  it  had  been  obtained,  would  have  bem  benefidal  t6 
the  whole  creditors  not  appea&ng  as  well  as  Mr  Blackwood ;  and  in  case  Mr  Blackwood  had 
prevuled,  he  could  not  have  been  bound  in  the  terms  of  the  contract  to  oonmnunicate  his 
rights  to  the  less  preferaUe  creditors  signing,  since  the  preferable  creditors  did  not  sign, 
and  would  be  preferable  to  him» 

No.  fi.    17S6,  July  8.      M'Leoo  against  Gordon. 

ANnsaviLLS  and  his  creditors  having  entered  ian  appeal  against  the  decreet  given  for 
Gartie  against  CadboU,  and  a  caption  being  nused  against  Cadboll  at  Robert  Gordon  the 
asngnee^s  instance,  after  the  appeal  was  served  against  him  as  well  as  against  Gartie ; 
Cadboll,  though  he  was  no  appellant,  presented  a  bill  of  suspension.  The  Lords  would 
not  pass  the  suspension,  but  they  Eosted  execution  of  the  caption  (raised  after  the  appeal) 
imtil  tiie  charger  obtain  the  warrant  of  the  Lords  inprasentta  if  in  time  of  Session,  or  of 
three  Lords  if  in  time  of  vacance^  for  executing  the  samc—N.  B.  The'Lords  passed  tlie 
bill  as  to  some  articles  upon  other  grounds,  and  refused  the  rest 
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No,  3.    174S,  Nov.  2.    Campbell  a^imt  Home  and  Sinclair. 

(See  Note  relative  to  tins  Case,  vocf  Member  oi?  Pasliamemt. — ^Es.) 

No-  4-    1 744,  Feb.  16,    Weie  etgainst  Bailies  of  Hamilton. 

The  House  of  Peers  having  reversed  our  decreet,  assoilzieing  the  Bailies  of  Hamilton 
from  a  process  at  Waggateshaw^s  instance  against  fliem  and  others,  for  meal  taken  from 
bim  by  the  inhabitants  of  Hamilton  in  1740,  and  found  them  liable  for  his  damages,  and 
ordained  that  the  Court  of  Session  give  directions  for  carrying  that  judgment  into  execu^ 
tion ;  the  pursuers^  applied  for  lietters  of  inhibition  and  arrestment,  in  time  of  vacance,  and 
Bnimmore,  Ordinary,  refused  both,  and  would  not,  it  seems,  consider  it  either  as  a  decreet 
or  as  a  depending  process ;  and  thereupon  the  pursuers  raised  and  executed  a  new  libel, 
libelling  their  former  process  and  judgments,  and  upon  it  got  letters  of  inhibition  and 
arrestment  This  Ubel  came  before  E[ilkerran,  who  refused  to  proceed  on  it  without  a  special 
remit  from  us,  which  occasioned  a  petition  to  us.  We  indeed"  thought  both  Ordinaries  too 
scrupulous,  and  remitted  to  Kilkerran  to  giv^  execution  on  tlie  Lords  decreet,  so  as  the 
inhibition  and  arrestment  might  be  effectual. 

No.  5.    1 750,  Dec  5.    Kebr,,  Deacon  of  Weavers  of  Dukfeemline. 

This  was  an  appeal  to  the  Circuit  at  Perth,  certified  to  this  Court.  Therefore,  on 
Kerry's  petition,  we  remitted  to  Kilkerran,..  one  of  the  two  Circuit  Judges,  to  h^ar  and. 
•eport. 


APPRENTICE. 


No.  1.     1795,  Jan.  15.    Stalkee  against  Carmichael. 

The  Lords  found  the  petition  as  tp  the  usury  not  competent,  and  the  other  point,  that 
the  contract  was  against  natural. liberty,  not  relevant,  and.  therefore  refused  the  biU  with- 
out answers.. 

No.  2.    1 7S6,.  Jaa.  18.    Sinclaib  against  M'Leod;, 

The  Lords  found  the  indentures  on  the  act  of  Parliament  8th  Annse  void  and  null, 
but  found  there  lies^  no  action  of  repetition  of  the  apprenfioe  fieie ;  and  found  the  penalties, 
cannot  be  sued.for-in  dus  Court,  and  that  the  penalties  are  only  the  double  of  the  sum- 
omitted' 

No.  S.    I742i  June  10.  -JSrES  FkMTON  ^;^m<  Ann  Finlay; 

The  Lords  refused  Mrs  Fenton'^s  reclaiming  bill^  and  gave  expenses,  which  in  effect 
determines,,  that  an  apprentice  manying.  during  apprenticeship,  does  not  irritate  the  indent 
lure,  or  subject  the  fqppreitice  to  damages,  when  the  apprentice  was  willing  to  perfomk 
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No.  4.    1742,  June  25.    Wi^ks^ht  agnimt  Ensign  Lumsd£an« 

Ensign^  Lumsdean  having  enlisted  one  Wrigfat  to  be  aaoldier,  who  was  bound  appren- 
tice to  a  dresaer  of  flax,  he  and  the  master  applied  to  some  Justices  of  Peace,  who  found  he 
oodd  not  be  enlisted  contrary  to  the  indentures,  and  set  him  at  liberty ;  whicfi  bring  brDUght 
before  us  by  suspeasioD,  the  question  turned  some  time  on  the  common  law,  whether 
the  Crown  could  take  an  apprentice  without  his  master^s  consent  ?  and  I  inclined  to  tliinls 
not,,  and  so  did  all  of  us  who  spoke,  except  the  Poesident.  But  my  difRculty  was  on  tlic 
clause  in  the  mutiny  acts  against  arrests ;  and  after  reading  the  clause,  we  delayed  till 
Tuesday  the  89th,  when,  upon  the  questbn,  it  was  given  in  favours  of  master  and 
apprentice,  and  die  bill  of  suspension  for  tlie  OflScer  refused.  Pro,  were  Roy ston.  Drum* 
more^  Justice<-Clerk,  Strichen,  Salkerran,  Balmerino,  and  Dun  the  Ordinary.  Con.,  wef  o 
Pre^dent^  Minto,  Munzie^  Leven,  et  Ego, 
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No.  1.    1785,  Feb.  12.    Skenes  against  Creditors  of  Thoirs. 

The  Lords  found  John  and  Elizabeth  Skene  not  bound  by  the  decreet-arbitral,  not 
having  ngned  the  submission,  though  their  interests  were  produced  before  the  arbiter. 

No.  2.    1736,  Dec.  10.    SiMPaoN  against  Strachan. 

The  Lords  unanimously  adhered,  and  found  the  arbiter  could  not  destiioy  the  decreet-- 
arbitral. 

Na  &    1 7S8,  Jan.  1 7.        Blair  against  6ibb« 

It  appeared,  that  duiing  the  currency  of  a  prorogation,  the  decreet-arbitraLboii^writ^ 
ten  out  and  signed,  the  arbiters  would  not  publish  or  deliver  it  up  till  they  were  paid  for 
their  labour ;  that  they  hadf  a^tveaty  widi  both  partiea^  tbat  one  of  them,«  Bhur,  wiio 
knew  iinihing;rf  tbe  cMlbnia^of  liie  decreeta-aribitDal^  waa  willing  to  join  with  Gibb  the 
9Aat  m  paying  thodu  w  siiu^  but  would  sat  agcM  to  their  demaiid,*  but  that  Oibb  by  him.* 
flrif  paid  tlfeem^  and  llMt  dieieupoa  the  adnUirs  g^^  the  decreet  to  be  regisUrate*  This 
the  Lords  found  relevant  and  proved  to  reduce  the  decreet-arbitral,  that  the  same  had 
been  obtained  by  corruption,  and  ordained  the  money  paid  to  the  arbiters  to  be  put  into 
the  Clerk'^s  hands^  1u  be  applitfd  to  Qiims  uaea  aa  tlieyv  ahould  direct  Thay  would  not 
ordac  it  tO'be  paid  to  Gibb  because  he  was  particept*  They  would  have  inflicted  a  higher 
censuse  on  the  ari>iters,  but  that  by  the  circumstances  and  thdr  ingenuity,  it  appeared 
that  they  thauglbl  they  were  doing  a  lawful  thing.  The  Lords  adhered  ITtA  January, 
and  refused  the  arbiters^  bill  without  answers. 
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No.  4.    1738,  Jan.  12.    Lord  Lovat  against  Fbaser's  Childkenv 

The  question  concerning  the  reduction  of  a  dccreet^u-bitral,  for  that  all  the  articles 
daimed,  were  not  determined,  but  some  referred  to  the  Judge  Ordinary,  seems  to  be  of  gene- 
ral importance.  It  carried  by  a  majority  to  repel  the  reasons  of  reduction.  What  seemed 
to  move  some  of  the  Lords  was,  that  the  submission  was  general,  except  as  to  one  particiilar ; 
and  they  thought,  that  though  in  special  submissions,  the  whole  particulars  must  be  deter- 
mined; yet  m  general  submissionis  some  articles  may  be  determined,  and  others  having  no 
connection  with  the  articles  determined  may  be  referred ;  and  so  where  one  particular  is 
submitted,  that  one  may  be  determined,  and  even  others  with  respect  to  the  general  clause, 
and  yet  other  articles  having  no  connection  with  them  left  undetermined.  Xenit.  Justice- 
Clerk,  Drummore,  Haining,  Kilkerran,  Lcvcn,  et  me. 

No.  5.    1738,  July  13. — 1741,  July  10.    Gardner  against  M*Ilho8e. 

Thebe  being  an  objection  to  the  prorogation  by  arbiters  of  a  submission  that  it  wanted 
Uie  writer^s  name ;  the  Ordinary  had  sustained  the  nullity,  but  allowed  a  proof  before 
answer  of  homologations.  When  the  case  was  ad\i5ed,  some  of  the  Lords  doubted 
whether  it  was  a  nullity,  but  there  being  a  proof  of  the  petitioners  compearing  and  giving 
in  claims  and  others  after  the  prorogation,  they  foimd  the  homologation  relevant  and 
proved.  idJjfj  The  submission  being  to  the  arbiters,  and  in  case  of  variance  to  any  one 
of  them  and  the  oversman,  and  the  decreet  being  by  one  of  the  arbiters  and  oversman 
upon  the  narrative  of  such  variance ;  the  Lords  found  diat  evidence  enough  of  the 
variance,  unless  a  proof  had  been  offered  diat  they  did  not  meet,  or  had  not  finally  varied ; 
and  therefore  repelled  the  objection,  that  there  was  no  reference  by  the  other  arbiter. 
3ttb,  The  submission  oontuning  a  penalty  of  L.lOO  Scots,  the  decreet  decerned  a  sum  to 
be  paid  under  L.7  of  penalty,  and  by  a  separate  clause  decerned  the  decreet  to  be  per- 
formed under  tiie  said  penalty  in  the  submission  of  L.lOO  Scots.  The  Lords  found,  that 
both  penalties  could  not  exceed  L.lOO,  but  did  not  find  that  a  nullity  in  the  decreet  This 
second  point  was  determined  the  same  way,  24th  February  1739,  Walter  Grossett  against 
Colonel  Erskine  and  Creditors  of  Balquhan. 

No.  6,    1741,  July  10,    Captain  Gardner  against  Brown,  &c. 

The  Lords,  in  respect  this  was  a  question  of  rights  of  lands,  and  that  the  submission, 
at  least  as  to  Bumton,  was  plainly  no  more  than  verbal,  they  found  the  same  not  bind- 
ing, and  therefore  altered  .the  Ordinary'^s  interlocutor; — but  10th  January  1739  tlicv 
altered,  and  sustained  the  decreet4urbitral. — 13th  July  1738. 

The  Lords  found,  that  a  submisfflon  not  containing  any  penalty,  nor  power  to  the 
arbiter  to  decern  in  one,  the  penalty  of  L.5  in  this  case  is  not  due,  and  found  no  damage 
or  expenses  due,— 10th  July  1741. 

No.  7.*    1742,  Jan.  29.    Dalgleish  against  Johnstons. 

The  Lords  fined  and  imprisoned  arbiters  for  a  decreet-arbitral,  when  diey  saw  the  &>ub- 
nussion  was  brought  about  by  a  trick  to  which  the  arbiters  were  accessoiy,  and  die  decreet 
exceedingly  unjust  and  contrary  to  law. 
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No.  8.    1748,  Nov.  15.    Grant  ogaimt  Ochteelont. 

A  SUBMISSION  bcdng  entered  kito  betwixt  tliese  parties  in  London,  but  in  our  Soots  fbmr 
with  a  clause  of  registration  in  the  Bboks  of  SessicHi,  the  arbiters  decerned  L.200  or  L.30(^ 
to  be  paid  by  Grant  to  Ochterlony,  upon  which  Grant  was  charged ;  and  he  suspended,  and 
raised  reduction  upon  the  head,  he  said,  of  gross  iniquity  ;> — and  the  question  was,  whether 
we  could  set  it  aside  on  iniquity,  in  respect  that  it  was  entered  into  in  England,  notwitfa-- 
'  standing  the  r^uktion  1695  P  that  is,  whether  it  is  to  be  goTemed  by  the  law  of  Scotland 
or  England,  where  it  is  supposed  in  this  argument  it  might  be  set  aside  ^  There  had  bceit 
two  former  submissions  by  bonds  conditional  in  the  EngUsh  form ;.  and  we  were  told  from 
the  Bar,  that  the  arbiters  observing  that  the  balance  wouPi  come  out  against  Mr  Francis 
Grant,  proposed  that  it  should  have  a  clause  of  le^tfation:  m  Scotland;:  iqpon  which  die 
last  submission  was  made ;: — and  this  last  determined  me  to  think  the  law  of  England 
should  be  the  rule ;  because  the  general  rule  is,  that  the  law  of  die  /octtf  (xmtractot^  must 
govern  al( contracts;  as  we  have  often  judged  in  the  questions  of  thestatule  of  fimitadoi^ 
of  promissory-notes,  accounts,.  &c..;  and  though  it  might  be  reasonable  to  hare  executioir 
in  Scotland,  yet  I  couM  not  think  the  parties  meant  to  make  the  award  short  of  the- 
balance  come  out  against  Mr  Grant,  but  subject  to-  review  ifdue  by  Auchterlohy^  Dun,, 
^finto,  and  Preadent,  thought  die  law  of  Scodand  is  the  rule  ofjudging;-  and  the  Pre-^ 
sident  thought  thftt  the  form  of  the  deed  made  Scotland  the  tbcm^anUraehur  but  Kil-^ 
kerran  and  Drummore  thought  the  law  of  England  was-  the  rufe;  uid  Miltox»  wanted 
first  to  hear  the  iniquity ;  and  without  a  vote  we  renutted  to  the  Okdinary  to  hear 
diem  on  the  article  of  enorm  lesion  that  he  complains  erf*,,  and  to  give  in  hU  article 
signed. 

No.  9.    1751,  June  r  l .    M'Kenzie  of  Redcastle  against  Sib  T.  C aldee. 

These  parties  entered  first  into,  a  generals  submiasionof  all'  daggs  and  dtaims,  excepting 
one  particular  claim,  and  sometime  thereafter  they  entered  into  another  submisoon  to  the 
same  arbiters  of  that  claim,  but  without  any  genenl  clause^  The  axbiters  gave  in  tlieir 
decreet  on  both,  and  ordered  geneial  discharges  to  be  granted  of  all  claggs  and  claims 
before  the  date  of  the  last  submission^.  Redcasde  wanting  to  get  free  of  this  decreet- 
arbitral,.  suspended  it  as  being  ukra  we»  in  ordering  discharges  of*  diums  ariang  after 
the  first  submission,  which  the  second  sufoimsdon  gave  them  no  power  to  do,  thou^  he 
owned  that  there  were  no  new  claims  known  to  hiim:  The  charger  nUer  (dia  alleged" 
homologations,  by  ^ving  up  vouchers  to  be  burnt,  whereof  the  Ordinary  allowed  a  proof 
before  answer.  Redcasde  complldnedv  fbr  diat^the  proof  by  witnesses  to  rear  up daims- 
was: not  competent  But  we  thought  there  was  no  nullity  in  the  discreet;  that  though 
die:  decreet,  would  be  good  only  as  to  chains  preceding,  the  first  submission^,  jet  that 
Yvag.no  nullity,  eq)edally  since  there  were  no  new  daims ;  as  we  have  seen  sundry  decreet-. 
arbitrals,  ordering  9uch  discharges  of  all  claims  preceding  the  decreet  emmeously,.  instead 
of  preceding  the  submission,  which  was  never  found  a  nullity. 
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No.  1.    1734,  Feb.  19.    Agnes  Coksan,  &c.  agai-Mi  Maxwell,  &c. 

The  Lords  found  they  had  no  arlntriinent  in  place  of  the  arbiters. 

No.  2.    1759^  Dec.  21.    Captain  Campbell  offainst  Campbell,  &c 

FiKB  that  a  proviuon  in  a  contmet  of  marriage,  in  favours  of  1)aims  of  a  nuuriage,  is 
ilol  ftilfiUed  by  giving  the  whole  to  one.  9<%,  That  the  ^thef  has  a  naturial  pbwer  ct^ 
^vision.  Sdfyy  That  the  father  may  lay  out  hia  money  on  a  land  estlite,  and  give  it  to  his 
ddest  son,  and  burden  it  with  provisions  in  money  to  the  other  children,  ^kfy^  That 
he  had  power  to  delegate  that  faculty  to  other  friends  to  be  executed  afler  his  death.-»« 
MtmUentibif  Arniston,  Dun,  Haining,  and  Tweddale.  January  5th,  The  Lords  adhered^ 
and  refused  a  UU  without  answer6.«^15th  December  1738.  ' 

In  this  case,  mentioned  tuproy  15th  December  1738^  The  Lords  found  the  disposi- 
tion to  the  eldest  son  vend  in  Moy  and  that  we  could  not  sustain  and  burden  it  witli 
rational  provisions,  since  the  referees  have  declined  to  ddterQiine  these  provisions.  It 
carried  ax  to  five,  beades  the  President,  who  was  on  the  mde  of  the  minority.— -itentYenp 
tAuM  Royston,  (who  was  Reporter)  Drummore,  Strichen,  Dun,  and  Amiston. 


ARRESTMENT. 


No.  1.    1785,  Jan.  16.    Thomas  Gbant  against  Jean  Watt. 

The  Lbrdfi  found,  though  Peaoock^s  assignation  was  not  intimated  yet  the  subject  was 
arrestable,  and  the  arrestment,  if  formal,  would  be  preferred  to  any  subsequent  .transla- 
tion by  Peacock;— but  the  Lords  sustiAied  the  objection  to  the  arrestment,  that  the  dta- 
tjon  in  tha  process  waa  null,  and  so  no  dependanoe.  Srto,  Upon  the  suppo^tion  that  the 
arrestment  had  been  vahd,  they  spelled  the  objection  to  Grants  decreet  of  constitution, 
that  there  was  no  ^th^  proof  than  holding  Peacock  as  confest.   . 

No.  2.     1785,  ^une  10.      Orb  and  Si^^AU^^against  Haevik. 

» 

'  TWB  Lords  were  much  diffieulted^iid  divided,  and  inclined  much  to  a  hearing  in  pre- 
SHiei^,  but  the  parties  were  poor,— and  upon;  the  vole,  it  carried .  six  to  five  to  prei^r 
H^rvie^  the  \mA  tanre^taTy  in  the  Req^ver-GeneraPs  hitads,  when  the  price  of  the  huids 
was  then  w  his  hands  to  the  prior  'arrestment  in*  the  Court  of  Eift^hequer,  an^  in  the 
Receiver's  .hands  before  he  had  got  the  price :— Butjby  six  to  four  they  preferred  Orr, 
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the  asaigneey  who  had  both  mtimated  his  asognation  in  the  Court  of  Exchequer,  and 
alio  to  the  Reoeiyer-Greneral  and  hi»  dispute,  to  the  said  last  arrestment,  though  at  the 
time  of  intimation  the  money  had  not  come  to  the  Rec^ver^s  hands. 

No.  s.    1 7S5,  June  1 9.        English  against  Wilson. 

The  Lords  preferred  the  arrestment  on  the  homing  to  the  arrestment  on  the  Admiral 
l^reoept,  though  prior. 

No.  4.     1 78e,  Jan.  1 T.        Bailliz  against  Bueton  and  Otheus. 

An  arrestment  being  used  in.  the  hands  of  a  tenant  of  lands,  upon  the  15th  of  May 
1785,  betwixt  twelve  and  one  aftemocm,  the  Lords  found  only  the  Whitsunday  half* 
yearns  rent  and  preoeedings  carried  by  the  arrestment ;  but  not  the  subsequent  Martinmaa 
half-yearns  rent,  because  the  messenger  might  be  mistaken  in  a  few  minutes;  "but  had  the 
iMTestment  been  some  hours  after  ia  the  afternoon,  they  thought  the  next  Martinmas 
rent  would  also  have  been  affected,  as  then  current.— -This  was  pronounced,  though  there 
was  Qo  oQmpetition. 

No.  5.     1 736,  Feb.  24.    Creditors  of  Ogilvie,  Competing: 

* 

The  Lords  preferred  Balfour,  though.  Finhaven^s  arrestment  was  prior,  and  notwith<- 
standing  of  the  collusion  :-*They  were  indeed  of  opinion  unanimously,  that  Balfour 
could  have  no  benefit  by  returning  his  process  within  the  ordinary  time,,  and  at  the 
same  time  keeping  Finhaven^s  unretumed.  But  the  ratio  decidendi  was,  that  Balfbur^s 
forthcoming  and  Finhaven^'s  constitution  bong  ^ven  out  on  the  same  day,  though  they 
had  been  returned  and  enrolled  on  the  same  day,  Finhaven  oould  not  compete,  because 
Balfour*s  decreet  of  forthcoming  must  have  been  pronounced  on  die  same  day  with 
Finhaven^s  decreet  of  constitution,  and  till  that  was  extracted,  he  oould  not  compete,  be- 
cause he  could  have  no  decreet  of  forthcoming,  which  is  an  execution,  and'  must,  be  on 
a  decreet    24th  February  1736,.  The  Lords,  adheiied. — 4th.  February  1736. 


No.  6.    1 736,  Dec.  7.    Creditors  of  Mekie  against  Bloomfield. 

The  Lords  adhered  to  the  Qrdinary^s  interlocutor,  finding  the  quality  in  Bloomfield's 
oath  extrinsic,  because  he  did  not  depone  upon  payments  made,  but  upon  compensation ; 
for  several  of  us  thought,  that  if  the  bond  was  not  produced,  the  quality  of  payment  in 
the  debtor's  oath  would  be  intrinsic  against  the  arrester>  as  well  as  against  the  ori^nal 
areditor.  As  to  the  other  poifat^  Whether  compensation  can  yet  be  proved  by  the  oom-^ 
mon  debtor'^s  oath  against  the  arrester,  as  was  found  it  might  in  the  case  of  Sir  William 
Nairn,,  and  before  that  case,,  in  the  case  betwixt  Home  and  Lord  Edward  Munrajf  the 
Loida  unMiimrmsly  foimd,  that  any  liquid  grounds  of^  compensation  that  were  liquid 
Before  that  arrestment,  mi^t  yet  be  proved  by  the  common  debtor's  oath.-— 3d  December 
1 736..   ^ee  Notes^  voce  Oath.) 
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No.  7.    1 7S7>  Dec.  2.  Forbes  against  Ross. 

A  Q1TESTION  oocunred,  If  an  arrestment  is  used  of  a  liquid  debt,  and  during  the 
ferthcoming,  the  defender,  in  whose  hands  it  was  used,  having  taken  a  decreet  against 
his  creditor,  (the  principal  debtor  in  the  forthcoming)  liquidating  a  debt  due  to  him  be* 
fore  the  arrestment,  but  not  liquid  at  the  date  of  the  arrestment,  the  question  was, 
Whether  that  debt  could  compensate  the  debt  arrested,  though  it  was  not  then  liquid  ? — 
and  for  oertun  the  compensation  cannot  operate  farther  back  than  the  liquidation,  before 
which  the  first  debt  was  affected  by  the  arrestment — The  Lords  were  of  opinion  gene- 
rally, (but  had  no  occasion  to  give  any  interlocutor  upon  it)  that  the  arrestment  did  not 
hinder  the  compensation ;  but  I  own  I  am  not  clear.  It  is  plain  an  assignation  intiniatedi 
at  the  date  of  this  arrestment,  would  have  hindered  any  subsequent  compensation. 

No.  8.    1788,  July  4.        LocHWOOD  against  Wilson. 

The  Lords  were  somewhat  divided  in  their  opinions  about  these  arrestments.— Amis- 
ton  thought  the  debt  not  at  all  arrestable,  because  secured  by  adjudication ;  which  was- 
indeed  my  own  opinion  ;  and  though  I  preferred  Wilson,  yet  that  was  because  I  thought 
Lochwood^s  arrestment  inept,  and  tiien  there  was  none  to  compete  with.  Wilson,  for  Sir 
James  Campbell,  who  alone  had  interest,  did  not  objects — But  the  Prudent  and  others 
thought,  onoe  the  money  was  consigped,  it  might  be  arrested,  and  therefore  upon  sup- 
position of  its  being  arrestable,  they  proceeded  to  determine  the  preference;— and  it  car- 
ried to  prefer  Lochwood^  almost  unanimously ;— -but  then  they  were  divided  in  their, 
reason  of  preference.  The  President,  Boyston,  Milton,.  Drummore,  Justice-Clerk,  and 
Dun,  thought  his  arrestment  preferable  to  Wilson^s,  merely  because  Lochwood'^s  was  in. 
the  Clerk^s  hands,  which  they  thought  preferable  to  an  arrestment  in  Kiman^s  hands,, 
thou^  it  had  been  prior.  The  rest  thouj^t^  that  Simanand-  the  Clerks  were  to  be  opn^* 
adered  as  the  same  person,  and  the  arrestment  first  in  date  was  preferable  in  whose-soever 
hands  laid.  To- reconcile  them,  I  pi^posed  to  mention  in  the  interlocutor,  the  date  of 
the  arrestments ;.  but  the  President,  &c.  were  fixr  laying  the  preference  on  its  being  in 
the  Clerks^  hands ;  and  therefore  it  was  put  to  the  vote,  whether  the  interlocutor  should 
mention  the  dates  of  the  arresrments;  and  it  carried  to  mention  tliem  seven  to  six, 
Minto  being  absent. 


No.  a    1738,  Dec  21.   Eael  of  Aberdken  ^^'n^^CREmTOBS  of  Sgott. 

Aftxb  a  full  hearings-  the  Lords  find  that  an  arrestment  does  notfall  by  the  death  of* 
the  person  in  whose  hands- it  is  laid,,  but  may.  be.  made  effectual:  by,  a  forthcoming  against 
Ms  heir.. 

No.  10.    1739,  Jan.  10.    Cbeditoes  of  Menzies  of  liethem,.  Cdmj^Ti^. 

The  Lords  found'  that  intimation  to  the  treasurer,  and  successors  in  office,  or  arrest- 
ments in  His  hands,  is  a  habile  diligence  to  affect  the  debt ;— and  what  moved  us  was, 
that  by  the  constitution  of  this  hospital^  the  treasurer  is  the  proper  officer  for  granting 
the  bond  and  binding  the  society. 
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No.  11.    1739,  Feb.  7.    Sinclaie  oguinH  Cexditoes  of  Her  Husband. 

The  question  occurred,  dial  was  determined  5th  July  1726,  Spreul  of  Milton  against 
Sir  James  Grant,  Whether  an  arrestment  for  a  husband^s  debt,  of  an  hmtable  debt  due 
to  the  wife,  that  is,  a  bond  bearing  annualrent,  carries  the  whole  jW  mariti^  or  ooly  the 
bygone  annuah^nts  ? — The  Lords  found,  eight  to  five,  that  the  arrestment  affects  only 
the  bygone  annualrents  then  due.  The  President,  Royston,  ArDiaUxif  &c.  were  in  the 
majority. 

No.  12.    1789,  June  26.    JoHN  TuACH  against  M'Kenzie. 

Thb  Lords  found,  that  the  arrestment  by  the  reverser'^s  creditors,  does  not  affect  tlie 
consigned  wadset  sum,  so  as  to  prgvdge  the  redemption  and  hinder  the  declarator. 

No.  1 3.    1 739,  Nov.  20.    Creditoes  of  Scott  against  Earl  of  Aberdeen. 

The  Lords  had  no  sufficient  evidence  of  the  practice  of  raising  forthcoming  before  exe- 
cuting the  arrestment,  and  therefore  would  not  determine  that  point ;  but  they  generally 
inclined,  if  such  was  the  practice  (of  which  I  much  doubted)  not  to  alter  it ;— but  then 
they  determined  another  very  general  point,  viz.  that  the  arrestment  1789,  in  the 
hands  of  Blair  Younger,  affected  the  subject,  notwithstanding  he  was  not  then  served 
heir,  in  respect  he  was  the  apparent-heir,  and  tuatauhat  personam  defunett,  and  /utredUa- 
temjacentem ;  and  therefore  adhered  to  the  Ordinary^s  interlocutor,  repelling  the  objection ; 
—and  I  own  I  cannot  find  out  another  method  of  affecting  a  personal  moveable  debt  due 
by  a  defunct  bankrupt  at  the  instance  oS  the  creditor  of  his  creditor.  Amiston  was  of 
the  opinion  of  the  interlocutor ;  but  seemed  to  think  there  is  another  Way  in  law  of  affect- 
ing, viz.  by  adjudication ;  but  if  this  be  competent,  I  doubt  at  least  it  is  not  practiced. 

No.  14.    1740,  Jan.  16.    Sir  Robert  Gordon  against  Sir  H.  Iknes. 

The  Lords  found  the  sums  in  Ludovick  Grordon^s  bills  on  Ramsay  and  Strachan, 
affected  by  Harry  Innes's  arrestment  in  Falconer^s  hands,  to  whom  the  bill  was  indorsed, 
and  I  think  rightiy,  though  I  also  should  have  thought  that  an  arrestment  in  Ramsay 
and  Strachan'^s  own  hands  would  have  affected  them,  and  that  in  a  competition  betwixt 
two  such  arrestments  the  first  must  have  been  preferred.— 13th  February,  The  Loids 
pretty  unanimously  adhered,  except  Drummore,  who  was  for  a  re«examination. 

No.  15.    1740,  Nov.  7.    Robert  Bioqar  against  Sir  Robert  Prikgle. 

Thb  Lords  found  the  defence  upon  the  game  act  rdevant  to  be  proved  by  the  oatii 
either  of  Mr  Alves,  the  common  debtor,  or  Mr  Fringle,  his  trustee,  in  the  bill  against 
Sir  Robert  Fringle,  a  creditor  of  Mr  Alves  arresting. 

No.  16.    1741,  Jan.  21.  A«  against  B. 

On  report  of  Lord  Amiston,  the  Lords  found,  that  an  arrestment  on  a  reg^strate  hill, 
bearing  <<  ay  and  until  the  arrester  were  paid"^  of  the  principal  sum  in  the  bill,  without 
mentioning  annualrent,  bygone  or  in  time  coming,  could  carry  no  more  in  a  competition 
of  creditors  than  die  neiat  prindpal  sum. 
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No.  17.    1741^  July  S2«       White  agaimt  Maxwell; 

Thb  Lords  found,  that  an  anreatment  bong  laid  on  upon  a  honnng^  on  a 
deoneet-arbitral,  the  dacreet-arlntral  being  suspendedi  the  anetiment  may  be  loosed  upon 
caution,  and  granted  a  wairant  aooordingly* 

■ 

No.  19.    1742t  June  22.    Creditors  of  Hardie^  Competing. 

Thx  Lords  repelled  the  criticism  upon  Carmichael'^s  precept  of  arrestment,  which  was 
foimded  on  the  way  of  pcnnting  the  precept,  which  itself  was  not  pointed.  2dlyy  Found 
that  arrestment  in  the  Treasurer  of  the  Bank'^s  hands  was  habile  to  affect  any  debt  then 
due  by  the  Bank  to  Hardie,  in  virtue  of  the  asagnaticm  to  them.  Stioy  Foimd  that  Car- 
nuchieTs  aneatment  did  not  fall  by  Hardie  the  common  deblor'^s  death.  But  found, 
4lo,  That  Mosman,  his  relict,  having  the  first  complete  diligence  by  confirmation  as  exe- 
eutor--creditor  before  any  deareet  of  forthcoming,  therefore  the  relict  ought  to  be  preferred 
agreeably  to  the  reasoning  in  Harcarse,  (Dict.  No.  36.  p.  2791,)  and  agreeably  to  the 
law  where  a  poinding  happens  after  arrestment  before  forthcoming.  But  we  did  not  de» 
termine  the  other  point,  whether  there  was  any  debt  due  by  the  Bank  to  Hardie  in 
173S  that  could  be  affected  by  arrestment,,  wheron  we  seemed  not  to  agree.  The  Presi* 
dent  and  I  seemed  to  think  the  arrestment  habile  to  affect  the  ccmditional  obligation  on 
the  Bank  to  accept^  fbs  there  appeared  to  be  no  other  form,  of  diligence  to  affect  it 

No.  20.     1 742^  Nov.  SU  Rae  against  Nielson- 

Tas  Lords  unanimously  adhered  to  the  Ordinary^s  interlocutory  finding  diat  the  inte- 
rest in  the  copartnery  was  affectable  by  the  arrestment  in  the  other  partner^s  hands,  and 
that  whether  the  partner^s  effiscts  were  at  home  or  abroad. 

Na  2K    1 74e^  Deo.  9.    Creditors  of  Wedderbitrn  against  M'Kenzie. 

Wb  all  agreed  that  Sir  Alexander  Wedderbum^s  interest  on  the  estates,  for  which  he 
was  ranked  on  the  estate  of  Innerichty,  could  not  be  affected  by  arrestment  ;i— but  we 
remitted  the  whole  to  the  Qrdinaiy  to  hear  Uiem  on  the  other  points.. 

No.  22^    1 744».  Feb.  28.    Gabriel  Napier  against  Lord  Elpbingstox. 

Wis  had  no  difficulty  that  Lord  Elj^iingston  was  not  bound  to  give  an  oath  of  calumny ; 
but  the  great  question  was  as  to  that  part  of  the  interlocutor  burdening  Mr  Napier  with 
producing  the  Company^  books,,  though  he  was  arresting  as  a  a^tor;  and  it  did  not 
appear  to  us  that  he  had  any  connection  with  the  Company ;.  but  an  observation  of  the 
Frendentfs  satisfied  me,,  that  by  the  quality  or  the  contract^  Lord  Elphingston  was  to 
give  notice  to  the  Sompany,  thflarefore  the  books  are  the  moat  proper  proof;  and  the  same 
must  hdid  whdre>  the  question  is,  whether  the  defender  gave  notice  to  the  common  debtor 
of  any  mattar  as  of  diafaoDourtng  a  bill  ?  and  the  President  instai>cpd  also  merchants'*  books 
and^accoonts  for  proving  debts  due  to  them  paid. 
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No.  28.    1745,  Feb.  12.    Thomas  Grant  against  William  Jones. 

Jones  arrested  betwixt  twelve  at  night  of  Sunday*  the  15th  of  May,  and  one  in  the 
morning  of  the  16th,  and  Thomas  Grant  arrested  at  five  in  the  morning,  and  Jones  ar- 
rested again  at  the  same  hour.  President,  Arniston,  and  I,  doubted  whether  arrest- 
ment  at  midnight  is  legal.  I  moved  another  doubt,  that  the  first  arrestment  depended 
on  a  few  minutes,  viz,  Whether  before  twelve  at  night  or  after  ?  They  notwithitandkig 
preferred  Jones,  seven  to  seven.  Only  the  Freadent  had  no  vote.  86th  Februajy 
1745,  Adhered. 

No.  24.  1 745,  June  9.   Creditoes  of  Glendoning  against  Montgomery. 

Macbiehill,  as  factor  for  the  Earl  of  March,  being  creditor  to  Glendoning  In  a  bill, 
sent  it  to  the  Clerk  of  Peebles  to  protest  and  registrate  it,  which  he  did  at  Peebles, 
though  the  bill  was  not  payable  there,  nor  the  debtor  nor  his  residence  there ;  and  in 
his  protest  mentioned  a  procurator  compearing,  and  witnesses  present,  though  neither 
was  true.  This  protest  was  taken  and  registrate ;  6th  January  homing  was  raised,  and 
executed  6th  May,  but  nothing  further  done  till  the  day  after  he  broke  in  October  ;•— and 
then  he  poinded  a  number  of  sheep,  which  sheep  he  did  not  dispose  of  till  the  Whitsunday 
jfollowing.  And  the  preceding  November  the  other  creditors  arrested  in  Macbiehill^s  hands. 
And  in  the  forthcoming,  the  above  facts  were  proved,  and  the  creditors  insisted  that  the 
poinding  being  null  and  illegal,  Macbiehill  should  make  forthcoming  to  them,  or  value 
of  them.  We  all  agreed,  that  Macbiehill^s  bona  Jidts  ought  to  defend  him  against  all 
personal  consequences ;  but  several  of  us  thought,  that  it  could  not  defend  against  resti- 
tution ;  others  thought  the  sheep  coming  honajidc  into  his  haiids,  he  could  not  be  bound 
to  restore  to  the  common  debtor,  without  payment  of  his  debt,  and  the  same  defend 
should  be  good  against  arresting  creditors.  The  Lords  found  him  not  bound  to  restore 
till  he  be  paid  his  debt.  Remtenttbus  Preudent,  Minto,  Tinwald,  et  Me,  This  passed 
the  9th  instant ;— -and  on  a  reckdming  bill  this  day,  14th  June,  we  adhered.  Renitente 
also  Silkerran. 

No.  25.     1745,  July  9.    Blair  against  He^^y  Balfour  of  Dunboig. 

The  question  was.  Whether  a  common  debtor^s  oath  is  good  against  an  arrester  pur- 
suing  a  forthcoming,  to  prove  a  compensation  in  favour  of  the  defender,  in  whose  hands 
arrestment  was  used,  notwithstanding  the  common  debtor  was  insolvent  ?  Munaie,  Ordi 
nary,  had  found  it  proveable  by  his  oath ;— and  we  Adhered,  notwithstanding  the  ded- 
sion  23d  November  1725,  Sir  William  Nairn.-— jRenAen^f  Eilkerran. 

No.  26.     1 746,  June  29.      M'Leod  of  Genzies  against  M'Leod. 

Cadboll  being  diarged  upon  our  decreet,  sought  out  debts  of  the  charger^  and  piur- 
chased  one ;  'but  being  advised  that  compensation  would  not  be  admitted,  caused  arrest- 
ment to  be  laid  in  his  oim  hands,  and  obtained  suspension  ;-i-end  a  proof  being  allowed  of 
the  fiu:t,  the  Lords  this  day  found  Cfidboll  liable  in  Genzies^s  whole  expenses,  which  they 
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'tsMd  to  L.60  sleriisgf  and  fined  in . L 30  rterUng,  {MijaUe^  Mr  Kilpatrick  the  clerk^ 
.foe.  the  ufle  of  die  poor^  and  deoeraed-«19th  June  1746. 

Na  21.    1 748,  Nov^  9.    David  Gibson  against  Sir  Richabd  Mub&at. 

Captain  Campbell,  Curator  to  Campbell  of  Edlberry,  accepted  a  Ull  to  Dougal 
Murraj  for  an  account  due  him  by  Kilbeny.  Gibson,  as  creditor  to  Murray,  arrested 
in  Sjlberry'*s  hands;  and  afterwards  Murray  assigned  it  to  Sir  Richard  Murray;  and  in 
a  competition,  Dun  preferred  Sir  Riehard  Murray.  ^But  on  a  reclaiming  UII,  we  unani- 
mously preferred  the  arrester,  notwithstanding  it  was  said  that  the  account  was  prescnbed 
qmad  modum  probandi^  for  still  he  remained  debtor  in  the  mcmey,  and  in  this  processowned 
thedd[>t 

No.  23.     1751,  Jan.  11.  A.  against  B. 

Loan  Ju6TicB*CL£mK  reported  a  question  for  advice : — ^An  arrestment  was  used  for 
a  debt,  and  thereafter  the  debtor  was  charged,  and  denounced  to  the  horn  for  the  deb^ 
whereby  it  bqgan  to  bear  annualrent ;  and  in  a  con^petition  with  other  arrestments,  the 
question  was,  whether  the  anrestment  could  .b^  prefenred  for  the  annualrents  arising  froi^ 
die  subsequent  homing,  or  only  for  the  sum  for  which  arrestment  was  used;  audit  carried 
to  prefer  only  for  the  princ^ial  sum. 


No.  29.    1752,  Dec.  12.      Faichney  against  Jons  Campbell. 

Austin  gave  a  pn>misBory*>note  to  David  Graham,  botli  then  in  London,  in  1744^  £or 
L.50,  which  he  indorsed  to  Pringle,  merchant  in  London,  and  the  indorsadcm  was 
blank,   and  Faichney  purchased  it  from'  Pringle  without  filling   up  the  indorsation. 
Austin  had  conveyed  his  lands  and  personal  estates  in  Scotland  to  certain  friends,  trustees, 
to  be  applied  for  payment  of  his  debts,  and  went  abroad.     Campbell,  as  creditor  to 
Graham,  arrested  in  the  hands  of  these  trustees,  and  in  the  forthcoming,  called  both  them 
and  Austin,  who  on  oath  acknowledged  his  being  debt<^  by  a  promissory-note  granted 
in  England,  and  knew  not  in  whose  hands  it  then  was,  and  thereon  Campbell  got  a  de- 
creet of  fcNlIicoming  against.  Austin.    Austin  raised  mulUfdepoinding,  wherein  Faichney, 
the  indorsee,   compeared ;— and  Shewalton  preferred  Campbell; — and  the  case  beii^ 
brought  before  us,  I  thought  Faichney  had  the  only  right  to  the  note, .  and  that  the  de- 
creet of  forthcoming  was  inept;  that  the  note  behoved  to  be  adjudged  by  die  Englisli 
statute,  and  the  indorsee  was  preferable  to  all  arrestments  prior  or  posterior ;  and  for  any 
thing  thai  appeared,  this  indorsation  was  before  die  aijcstment ;  that  the  arrestment  in 
the  trustees  hands,'  who  were  not  debtors  to  Graham,  was  inept ;  and  the  fordiccHning 
against  Ausdn,  without  an  arrestment,  was  also  null.     This  was  argued  in  the  Cou]:t  aii 
hour,  and  they  were  of  various  opinions  on  both  points,  but  at  last,  on  the  question,  the 
objecdon  to  the  arrestment  was  sustained. 

No.  so.    1 753,  July  28.  Elizabeth  Baknerman  against  John  Salmonb. 

BAKKEBMAXTecovered  decreet  of  forthcoming  against  Salmond,  which  he  sui^)ended, 
for  diat  he  had  lawfully  paid  the  debt  to  the  original  creditor,  who  had  obtained  lettecs 
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loosing  the  chai^ger^s  anretitoient.  Answered,  The  awatMcat  HAS  not  4RilBcieiitfy  IoohH 
unless  the  letters  had  been  intimated  to  her,  fbr-Bueh  is  the  alyle  of  die  kttm.  Jjotfl 
Woodhall  suspended  the  letters  nmpUciier ;«— «nd  on  a  reclaimii^  UB,  without  answerSy 
we  adhered,  for  the  style  of  the  letters  is  no  moie  Aaa  a  continuafioD  «f  what  wto '  Ae 
f  necessary  style  of  them  before  the  4ict  1717,  but  was  since  qwte  unnecessary  And 
disused. 


^ASSIGNATION. 


No.  I.    I7S5,  Nov.  7.    Graham  againa  R£id. 

KiLKEBEAN,  probationer  reporter.  The  Lords  found  a  decreet  holding  as  confessoi 
not  nuS,  for  that  the  execution  was  not  prodoced,  the  decreet  being  in  1693.  2%,  A 
'bond  being  assigned  to  one,  and  the  heirs  of  his  body,  and  tbdff^hebs  and  assignee^  i4ioni 
faiiii^ to  nnother,  the  decreet  obtained  at  the  substituteli  kistsnce  without* serTio& oreog* 
nition  as  heir  to  the  institute  Ycnd  and  nulL  But  if'  die  'SilbstittttioB  had  been  to  'hini' 
Erectly  without  mentsoning  the  heirs  of  the  iastitiiters  body,  the  Lords  Ihov^giht  ii» 
service  or  cognition  would  beneeessary.  Stu^  They  fetiind  the  deereet  vmd  and  null, lor 
that  it  waa  obtMned  at  an  as^gnee's  instance  after  Ae  cedent^s  dei^  i^onitgeiieial 
assignation  without  confirmation. 

ISTo.  '2.    iTa?^  July  18.    Laubeb  c^iim^^  Ea»l  of  RoffiBBBSRYV 

Fouvn,,  that  the  assignation  vefening  to  •  list  of  debts,  in  whidi  4here  was  one 
afticle,  <^  Due  by  the  Earl  of  Roseberry  by  bonds,  bilb^  &c.  L.600  steriing,^  without  spe* 
sifying  any  particular  bond  or  bill,^  the  assignation  was  not  special,,  but  required  oonfirma* 
tion ;  and  therefore  refused  letters  either  of  homing  or  arrestment 

No.  S.,    i:7S7rJuryl&    Aitchisok^s  Assignees  ^i^in^. Dsummono^ 

(See  Note  dT  Ko.  UX  veee  Adj vdxcatio v.)b 

No.'4.    2741,.  July  8.      Laik0  agaimt  Nicox.. 

The  question  wJhereof  we  doubted  was,  how  a  pveditor  oTa  general  disponee  canma^e 
%  titie  to  the  effects  of  the  defunct  faffihg  under  the  generalr  disposition^  since  an  arrest- 
ment iiB  not  sufllcient,  but  he  most  ooni^jsn  bef<»e  extract;  and  for  my  share,  T  could- not 
see  how  sudi  cr^tor,.  either  of  a^eneral  disponee,.  or  an  executor,  ssid  universalFegatee 
nominate,  can  confirra  the  defunct^s  testament,  the  act  16dS  having  provided  a  remedy 
^nly  to  tike  creditQcs^  nearest  of  kin*    This  point  we  xemitted  to  be  heard  bf  are*  tb? 


No.  s..    Vt^9y  Jan.  li ,  22-    Ceockat  agamst  Brown. 


The  Lords  sustained  the  objection  to  an  intimation  of 
i)i.  general  for.  the  representatives  of  the  assignee  witiiout 


assiguatu 
sntitnang 
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fta(feib'w»nnde  to  ft:  nioorwA'his  mMkcriui  hia  eiiratoi'  nke  qua  Mmi  and  ^oea  kK*  oAte 
endenoetkab  abe  wa»emiar»  hop  that  tbeie wa»  np  mare.  SMJanuaiijr^  Adhered,  aad 
refused  a  bill  withoist 


No.  6.    1 745,  June  5.    Mart  Hay  against  Steuart. 

A  HORKii^G  and  arrestment  bdng  raLaed  by  Thomas  Blair  of  Newton,  now  ucvi?»cu» 
which,  and  the  ground  of  debt,  he  asftgnodtahuiwife,  and  she  also  confirmed,  and  used 
arrestment  on  the  letters  raised  in  her  husband'*s  name;  Steuart  also  arrested,  and 
aAerwaids  objected,  that  nddier  letters  of  homing  nor  arrestment  raised  in  name  of  one 
person  can  be  executed  in  name  of  another;  though  there  maybe  adifierence  in  pmnding 
where  the  Messenger  is  a  judge.  We  directed'  Diummore,  Ordinary,  to  call  the  Keeper 
of  the  Signet,  and  cause  him  report  the  opinion  of  the  WritfirB*  And  7tb  Japs,  the 
Ovdinary  reported  the  tmanimoua  c^insoaiof  the  Clerks  or  Wtitersr  to  the  Signetby^  their 
Keeper,  that  neither  homing,  arrestment,  nor  poinding. iir  a  cedesitVnBma  or  ftrdefiinct\ 
can  be  executed  in  the  name  of  the,  asagnee  or  executor;  and  we  found  the  idict^ 
arrestment  mill. 

No.  7.    1749,  July  14.    Telfer  against  ^vvm^is. 

A.6RATuxTC|iis  assignee  suing^  payment  was  sustained  proveahle  by  the  oedenCIs  oalli* 
The  cedent  had  gone  out  of  the  oountry  and  had  been  banished,  aiid  the  question  was,  o^ 
whom  it  was  incumbent  to  report  her  oath  ?  and  the  Lords  unanimously  founds  that  tihe 
gratuitous  asagnee  must  report  it 


ts 


9ANK. 


Na  1.    1735,  July  S5.    Dalrymple  against  Executors  of  Halket. 

The  Lords  adhered  to  Ifceir  inta-loeutor  of  tfie  first  instant^  findii^  that  bank'-stoeks 
are  simply,  moveable^  and  faU  under  the  yMrmartitt.  . 

No.  2.    1 749,  Feb.  24.    Bank  of  Scotland  against  Royal  Bank,  &c. 


Hugh  CiiAWFOftn-sent  a.L.20  Bank  ncyte^to  a  firiend at  Glasgow  by  the  post^  inck)sdl 
in  a  letter,  which  was  taken  out  of  the  post-house  and  never  came  to  hand;  and  he  ad- 
▼ertised  it;  dBstingoished  the  numbo*,  and  penaculaily  that  he  had-indened  it  on*  the  back. 
The  note- at  last  eone  to  1^  Royal  Bank  with  the  indbrsationseorecl^  and  they  in  common 
course  exchanged  it  and  other  Old  Bank  notes  with  the  Old  Bank.  Hugh  Cntwferd 
hearing  of  this  raised  a  multiplepoinding  in  name 'of  the  Old  Bank  against  himself  and 
the  lAoyA  BaiA,  whidi  wa»  diis  day  repotted  by  Lord  Striehen ;  and  we  thought  there  was 
not  suiScient  proof  that  it  is  fffurtitOf  and,  if  it  were,  thought  that  Hugh  Crawford  was 
in  culpa.  But  we  would  not  determine  that  pointy  but  agreed  to  decide  the  gpnaral  point, 
suppoMng  there  were  prop^  evidence  that  this  note  was  stolen ;  and  we  unanimously 
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Mgteei  that  Hugh  Cntwfbrd  had  no  eondiction  or  this  note,  ncff  nofldmi  i^imtt  i 
the  Banks  on  account  thereof;  for  we  thought  that  it  would  destroy  all  iMOiIdiiig, 
objection  resfuriiva  could  affect  Bank  notes  against  Umajidt  possessdis. 


BANKRUPT. 


■♦-^ 


No.  I.  and  2.  1784,^  June  18.  Snee^  &c.  d^oiWt  Creditors  of  Andersok. 

•  * 

The  Lords  found  the  reasons  of  reduction  rdevant*— 18th  June. 

The  Lord's  adhered,  and  particularly  Ibund  that  no  general  di^positioD  can  hinder  ere* 

ditors  from  unng  ^igenoe.r-19th  July^ 

» 

No.  8.    178S,  Feb.  T.    Creditoes  of  Duff  against  Sib  John  Gorbox. 

The  Lords  found,  that  th^  cUspootionby  Patrick  (Hay)  M^Eay  of  Sconrie  to  the  de^ 
fender  Sir  J<^  Gordon  of  Embp,  was  a  fraudulent  oontrivanoe  devised  and  executed  in 
defraud  and  prejudice  of  the  just  and  lawful  creditors  of  the  said  Patrick  M^Kay,  and  that 
the  defender  Sir  John  Gordon  was  partaker  with,  and  did  wilfully  assist  the  said  Patrick 
M'Kay  in  oovering  and  executing  the  said  fraud,  and  therefore  find  the  reasons  pf  re- 
duction relevant  and  proved,  imd  reduce  the  same  accordingly ;  md  having  considered 
the  18th  act  Pari.  S3,  Jamea  VL,  intituled,  &c.,  they  in  the.  termathereofy  <<  Declare  the 
^  said  Sur  John  Gordon  a  false,,  dishonest,  and  infamous  person^  incapable  of  aD  honours,. 
^  dignities,,  benefices,,  and  offices,  or  tp  pass  iqpon  inquests  ot  assizes,  orto  bear  witness  in 
^  judgment,  or  outwith^  in  any  time  coming,  and  decern.^  7lh  Fdbruary,  The  Lords 
adhered  simply.— AflSnqed  m  Parliament,  9Sth.  March  1742^— (I3th  December  1734.) 

No.  4..    1 7.35^  July  82,    Cbisditors  of  Cats  against  Hendebsox. 

The  Lords  foimd  no  ^uilzie,.  and  ]:emitt^.  to  tb^  Ordinary  to  hear  parties  on  the 
poipt  of  right. 

No.  5.   1735,  Nor.  25.  CEEmTOES  orMtRCHlSTONflJgWI^WfCHABTETlIS.. 

The  Lords  found  the  heritable  bond  fell  under  the  act  1696,  and  gave  dieir  interlo* 
cutor  in  th^  sapie  words  in  tbis.<;i^,.an4i4.tbfit.oCC]ieditoi:s.of  Mathie^on  against  Adam 
Smith. 

No,.  6.    >7.36>  FeK.  8^   CltEOiTOES  of  Meecristou;  Uc  against  Eael  of 

Aberdeen. 

The  Lords  fdiuid  the  reduction  competent  and  relevant  upon  the  act  1696;. 
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Noa  7..    17365  July  9.  Young  against  Smith, 

,  Ts£  qv^Htian  wi^  aigued,  whether  a  reduction  on  the  act  1696  'be  competent  for 
sqieating  tlie |tet  of  the  prw.  paid  to  the  creditors;  but  upon  a  division  15th  June^ 
the  Lords  adhered.  For  the  interlocutor,  wei^  Rojston^  Newhall,  tFustice-CIerk,  Monzie, 
Eaadale,  Murkle,  Leven.  Against  it  were  Haining,  Drummore,  Stridien,  Tinwald, 
Goupar.-— 9th  July  The  Lords  adhered , 

No.  8.    1 787,  Feb.  1 .      Lord  Belsaven,  Supplicant. 

The  Lords,  in  respect  of  the  act  1696  anent  notour  bankrupts,  refused  the  Lord  Bel- 
haven'^s  petition  without  answers,  for  they  thought  the  pedtioner'^s  Court*  was  not  by  that 
act  so  much  as  competent  to  judge  of  this  crime  of  fraudulent  bankruptcy,  and  far  less 
can  he  repledge ;.  and  at  1%  o^clock  they  proceeded  to  the  examination  of  the  prisoner. 

No.  9,    173T,  Feb.  16.        Creditors  of  Cavf. 

Thb  Louds  aiBiered'  to  the' interlocutor  of  the  15th  as  to  all  victual  deKveicd  before  the 
14th  January  173S ;  2%,  They  adhered  as  to  all  delivered  brfore  tlie  18th ;  3%,  They 
altered  and  sustained'the  reason  of  reduction  aa^to  all  ddivetedion  or  after  the  IStb  of 
Januaxy  1736.~16th  Fdiiniary  1737,  The  Lords,  adhered.. 

No.,  10.    1 737,  Feb.  24..    Lord  Kilkerran  against  Cowper. 

Th£  Lords  refused  and  adhered  luianimously,  fbr  the  bankrupt  was  in  the  terms  oi' 
the  act  1696,  whatever  objection  mig^  be  against  the  executions  o£  tiie  homing,  since  ijt 
only  requires  that  theEse  be  a.hoDtung.alidcaptioiu, 

No.  1 1 .    1 737,  June  29;    Davidson  against  Brown. 

The  L<»ds  foiind.the  deed  redudUe  on  the  act  1696^.  and  thou^t^  that  where  a  party 
is  insolvent,  if  he  goes  out  of  the  country,  the  law  will  presume  that  it  is  to  shun  diligence,, 
whatever  affected  (^use  he  pretends,  and  that  though  he  go  out  of  the  country  even  before 
diligence.. 

No.  12.    1738,  Jan.  6.        Creditors  of  Eyemouth; 

The  Lords  reduced  tlie  disposition,  not  being  to  the  whole  creditors,  and  preferred, 
the  creditors  aooordfaig  to  their  diligence. — l£th  December  1733: 

The  Lords  having  on  a  reclaiming  b31  against  their  interk)cutar,«  marked^icpni,  12th 
December  1733,  renutted  this  caiisc  to  Lord  Mutkle.-  This  day^  on  his  report,  in 
respect  that  the  dlspoation- was  not  to  the  whcde  creditors^,  nor-for*  the  whole  sums  due 
even  to  the  creditors  named  in-it,.  and  that.  some. of  thoae  omitted  debts,  had  been  ad- 
mitted and  ranked  upon  the  estate,,  therefore  they  found  the  old  interlocutor  in.presence 
in  1726,  and  the  Ordinary^s  interlocutor  appljdng  the  same  in  1737,  was  not' a  rts  juH* 
co/a,  ^ and  adhered'  to  tl^eir  former  interiocutor,^  19lh  December  1738,  vedudng  die  dis» 
poflition.  The  interlocutor  was  almost  unanimous^.  Dim  only  against  it;,  and  though 
they  incKned  much  nottb  aher  a  prefer^Me  settled  as  long  .1^  41s  1786,  yet  that  mterlc- 

*  The  Court  of  Ward^nry  it  the  Mifit. . 
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cutor  bearing  tbe  ratio  decidendi  that  the  dispositkm  was  to  the  whole  credkon,  the  ooiw 
sequence  was,  th^t  either  no  creditor  could  be  ranked,  but  those'  oeittihfed  iit  thtf  dispo^ 
mtion,  and  for  the  sums  mentioiied  in*  it,  and' that  was  neither  jUst  ia<  iMlfv  iMPifi-tbe 
Lords'  power,  or  if  other  creditors  were  ranked,  die  interioeutm^  l'/86  MloMd  to  firil  to 
the  gronnd  as  proceedii^  on  an  error  in  fact 

No.  13.    17S8«  Jan.  10.    Creditors  of  Pa«br90N'9  Compotrng. 

(See  Note  of  No.  5r,  voce  dmrwmmn.) 

» 

No.  14;    1739,  Jani  18.    CHALMERS  offaimt  M'Alla^  ice. 

An  assignation  of  moveables  and  household  (umiture  being  granted  1  Mi  TdtLf  1798^ 
by  Charles  Stuart,  whb  became  bankrupt  m  the  beginning  of  August,  when  he  asa^ed 
to  the  same  creditors  his  tack  of  the  house  in  security,  which  right  to  the  tack  was 
reduced  by  the  Ordinary  in  th6  Outef-House  on  the  act  1696 ;  but  Chalmers  haying  ay- 
rested  on  the  7th  of  August,  and  quarreUed  the  assignodon  to  the  pleoilBhiBg  as  simulate 
reierUa poigesnoiUy  aproof  was  allowed ;  and  at  advishig,  itiq)peared  thit'theposBesmn  Mfe 
i^tained  by  the  bankrupt  tiQ  the  6lh  of  August,  when  M'AIla,  the  disponee,  let  both 
house  and  furniture  to  Sir  Jdin  Eyefine,  as  tenant,  which  was  after  Stuarf  s  bankruptcy^ 
but  before  the  arrestment  The  question  was.  Whether  the  disposition  oi  moveables 
being  completed  before  the  arrestment^  by  actual  posses^n^  die  dii^MMiee  Ought  not  to 
be  preferred,  since  his  dispondon  did  ilot  fall  within  the  act  1696  ?  The  Lotds,  how. 
ever,  reduced  the  £sposition,  which  they  lodced  on  as  ftaudulent  ;•— «nd  it  is  said  the 
same  thing  was  dedded  betwixt  the  Cradikm  of  Commisiifflner  Whitdiall  and  Mr  OriyiH^ 
(or  Colquett)— 18th  January  Tbe  Lords  adhered  without  answers.— -(January  6.) 

No.  IS.    Il^,  Feb.  i.    Credii^ors  of  Mathiesom  aglaimt  Cablils. 

The  Lords  sustained  the  sales  by  tlie  trustees,  notwithstanding  of  prior  inhibitions  at 
Carlile^s  instance,  in  respect  Carlile  qualified  no  damages  by  the  sales  being  under  the 
value,  as  they  had  before  found  in  the  case  of  Creditors  of  Halgreen. 

No.  16.     1740,  Nov.  ?.    Rirkland  against  Miller. 

We  agreed  that  this  being  A  dBaposition  omniumbonorum  betweena  son  andfather  would 
not  be  good  against  creditors)  at  least  that  they  must  come  in  /Nirt  paitii;  but  we  diiRted 
whether  the  bond  of  corroboration  in  gramio  of  that  dispoeifion  be  redudble,  though  th? 
father  had  as  summaiy  diligence  lipdn  the  bonds  oormborated  if  hehadused  it,  aiid  thou^ 
such  a  botid  without  a  disposidon  Woidd  be  reducible  ;-ubut  tt  carried  not,  by  a  gieat 
'majority. 

•No.  1 7.    i  1*Sp  Feb. .  9.    Ckebitors  of  H amu^ton  against  Hexrt. 

We  had  appoiiited  a  hearing  in  presence  upon  two  pcnats  in  this  oase^  Whether  A  per* 
'son  bting  once  nbtour  bankrupt  m  terms  of  the  act  1696,  if  the  debt  .in  the  caption  &ik 

m 

which  he  was  imprisoned  be  paid)  and  the  caption  discharged^  and  h^  at  liberty,  he  still 
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^cootiniMft  Mliittr  Jbaiifariqyl  id  the^^tabfuetion  of  that  aet^  piovided  be  stiU  ccmtmues  in- 
fbbnsnt,  or  if  it  is  neocrany  ilwt  he  also  oontinue  under  diligeiioe  with  the  other  altema- 
itms  of  Ihe  statute?  "2%,  Whether  sescurities  gvanted  by  such  bankrupt  for  payment  of 
^olber  peiDfte^  debts,  as  well  as  for  payment  of  his  own  debts,  are  redudble  by  this  aet? 
tUpcm  the  first  point,  ih»  Lords  by  a  great  majority,  -found  that  the  debt  and  caption 
ibeingdisdharged  befece  the  transactioil.quanreUed,  it  fell  not  under  the  act  1696 ;  wherdii 
•  Ae  President,  v  Amiston,  Boyston,  and  Kilkernm  w^re  cl^air  of  that  opinyip«  which  i 
own  I  was  not.  They  akoiaund,  that  die  giving  security  for  pajjan^t  of  anothar.per- 
fs.debls  did. not  fidl  under rthe  act. 


No.  18.    l74kS,  Jiuie  -1 7.    RomKT  FonitEST  ^(gneitn^f  Marg AEET  Laing. 

A  BANKEUPT  making  over  his  estate  to  trustees  for  his  creditors,  who  sold  the  estat^,. 
and  inade  the  creditors,  on  receiving  thdr  proportions,  to  make  over  their  debts  to  the 
j^urchaser^  with  absolute  warrandice  quoad  the  sum  received,  and  from  fact  and  deed 
quoad  ultroj  but  not  to  affect  the  debtor^s  person,  or  other  effects; — ^the  Lords  found,, 
that  after  that  assignation,  the  original  creditor  had  no  action  against  the  debtor  for  the 
4ebt. 

Nq,  19,     1746,  June  20,    Maeshall  against  Teaman  and  Spekce. 

YjBAMAV  and  'Spence,  Scotamen,  inevYJwits  in  LoBdiMi,^ve  promis^ry-notes  fpr- 
L.76io  Tborfaum,  also.n  Scotsman,  .but.then  in  JxHidon,  and  whibh  notes  were  after- 
wards indorsed  lo  ^Maidkdl.r-^  A  statute  .dT  Imikniptcy  went  out  agaiiist  Yeaman  and- 
.Spenee,  wherewith  they:  complied;  but  neither  Tborbum  por  Marshall  c(>n9peared  before 
the  Coinmi88ionerB,.nor>  got jany.  share.  Now  Marvhall  sues  them,  and  they  plead  tl|e 
statute  of  bankrupU^,  and  ;their  having  complied  with  the  additions.— Dun  sustained- 
the.defoioe  ;^— and  this  day^  we  adhered  without  a  Tote,-— but.  Tinwald  doubted. 

No.  90.    i  746,: June  SO.    Alexander  GiiRifiTiE  agaimi  John  Spjince. 

This  case  came  before  me,  and  being  upon: the  same  point  of  law,  (as  above,)  I  took  It 
to  report,  and  was  allowed  to  do  it  when  the  former  question  was  under  deliberation.. 
Straiton,  a  Scotsman  in  London,  became  debtor  to  Christie  in  Montrose,  merchant,  in  L.28 1 , . 
as  the  balance  of  an  account,  arising  partly  from  bilk  drawn  by  Straiton  on  Christie,  but 
.duefly  firbm.€iaigpes:of  Iv)^  boaght  by  Christieon commission fitmi .London,  and  pent 
to.Stcaiton  to  be  dM|Hmd  of  fpr  their  joint  aoooimt,  and  of  »which  Christie  got  the4)rime  • 
east  to  pay  oftSlraitw^s^halCand  his  own,  fk  commis^on  of  bankruptcy  having  gone  out 
agvast: SHaiton  in  MiQ^.l744i  He  duly  a^quw^ted  Ghriirtie,  and  sent  himrhis  ac^unt^ 
cuFNBt  aaoerkaMiing  hia  halanoe^  lo  the.end,  thatrb^JP^aght  claim  and  draw  bis  share,.whicb 
Chiiftie. neglected,,  but  lode  -  &  .deereet  in.ab^eooe  agiainst  Straiton  in  this  Court  in  July 
1744..  Stnifton .complied  wilJUbejita^ 

again  to  tcade.  Christie  •acreatehece  somo.of  hi^  new  acquired  eflfecsts,  .and  pursues  fprtli- 
ooraing ;;  to  posvent  whidi;S!trailaci.dfe[w  biUs.on  his  debtoi:s,,payable  to  John  Spence,  but 
own  behoof,  wfaid^  J^ience  imoed>  and  oompeted  on .  thi^  bijls  in  ,lhe  fptthcoming. 
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So  the  question  was,  Whether  ndtwitfastanding  Stndtoif  s  having  oottpUed  with  AKcomua^ 
sion  of  bankruptcy,  Christie,  a  former  o^tor  in  Scotland,  could  attuch  the  goods  afttr 
acquired  ?  The  President  thought,  that  had  the  debts  been  contracted  in  England,  thou^ 
to  a  Scotsman,  that  lie  could  not ;  but  thought  those  debts  were  contracted  in  Scotbuid^ 
and  yet,  because  of  the  particular  notice  given^  thought  that  at  any  rate  he  could  have 
action  no  farther  than  he  would  have  been  entitled  to,  had  he  accepted  of  die  share  with 
t!ie  other  creditors ;  that  whether  he  might  have  action  against  Straiton  to  that  extent  he 
was  not  dear,  but  inclined  to  think  that  he  could  Iiave  no  action*  Tinwald  tfaouf^t  the 
English  statute  could  have  no  effect  extra  territorium  but  ex  candtaJte^  that  it  was  in  rem 
9crtpta ;  but  that  Soots  or  Dutch  creditors  were  not  subject  to  it ;  that  the  private  notice 
was  of  no  force.  If  foreigners  were  bound  by  that  law,  then  such  notice  was  not  neces- 
sary ;  and  if  they  were  not  bound  as  extra  territorium^  then  that  private  notice  could  not 
bind  them.  I  noticetl,  that  as  the  cessto  bonorum  was  to  some  extent  received  in  all' 
civilized  nations,  and  chiefly  in  favours  of  commerce,  it  would  be  hard  if  such  was  die  law  o£ 
nations,  that  it  was  impossible  he  cx)uld  have  the  benefit  of  it     If  the  cessio  was  in  Eng- 

• 

land,  it  could  not  be  available  in  Holland  or  Scotland.  2do,  That  these  debts  were  truly 
contracted  in  England :  The  bills  became  debts  the  moment  they  were  out  of  his  hands, 
though  Christie  became  the  creditor  only  when  he  paid  diem,  and  he  was  bound  by  the 
commissions  whenever  he  sent  them  away,  and  both  belioved  to  be  regulated  by  the  law  of 
the  place  where  they  were  signed,  otherwise  London,  Paris,  and  Smyrna,  might  be  the  /octet 
contractus  of  one  and  die  same  party  to  different  contracts  at  one  and  the  same  time ; .  and 
whatever  might  be  the  law  in  debts  contracted  in  fiireign  countries  when  the  party  was 
locally  there,  yet  here  the  contract  is  made  upon  the  fiuth  of  the  law  of  England.  The 
I^rds  agreed  as  to  the  bills,  but  not  aa  to  the  coraroissions.  But  Drummore  observed, 
that  by  the  commissibns  the  contract  was  to  be  executed  in  England,  the  goods  to  be  sold 
for  their  joint  behoof,  and  to  be  accounted  for  there,  which  had  great  weight  with  the 
Pre»dent ;  and  upon  die  vote,  it  carried  that  Chrisde  was  barred  from  recovering  his 
payment  out  of  diose  eflecta  acquired  after  the  commission  of  bankruptcy,  and  therefore 
to  prefer  Spence.  Benitent.  Tinwald.—- N.  B.  Strichen  did  not  vote,  nor  I  diink  Monzie,. 
and  Kilkerran  did  not  hear  the  reasoning,  and  therefore  did  not  vote. — ^Nov.  4,  Adhered. 
Vide  Notes  on  petition. 

No.  21,     1747,  Nov  18.    Ogilvie  against  Cbeditoks  of  Aberdeen, 

Captaik  OgiLviE,  as  creditor  to  Mr  Aberdeen,  arrested  in  the  liands  of  certain  debtorSy 
and  pursued  forthcoming.  Compeared  the  assignees  of  the  Commissioners  of  Aberdeen's 
bankruptcy  appointed  in  England,  and  claimed  to  be  preferred,  because  John  Aberdeen 
was  reading  at  London,  and  the  pursuer^s  debt  being  contracted  in  England,  the  case 
behoved  to  be  judged  according  to  the  law  of  England,  because  mobilia  $equMiUurpermmam; 
and  then  the  arrestment  though  prior  to  the  bankruptcy,  yet  was  voided  by  the  subse- 
quent statute.  2df  The  pursuer  actually  claimed  before  the  Commissioners  of  bankruptcy. 
Answered,  Into,  Moveables  in  Scotland  cannot  be  attached  but  by  diligences  issuing  out  of 
tlie  Courts  of  Scotland,  add  such  dihgenoe  must  have  its  operation  according  to  the  law 
of  Scotland.     To  the  second,  That  he  indeed  entered  a  daim,  but  the  Commisdonevs 
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reftised  to  receive  it^  that  is,  to  allow  him  to  prove  his  debt  because  he  had  used  arrest- 
ment in  Scotland.  Th'e^rsusrdso  qnoted  the  dedsioiis,  The  creditors  ctf  Spence,  &c; 
finifii^  that  bankrupts  in  England  complying  with  the  statute  had  tlie  benefit  of  per- 
lonai  liberty,  and  of  thmbona  aequiraidaf  against  all  debts  contracted  in  England.  I  gave 
my  own  opinion  against  the  assignees,  but  was  pressed  by  Fitfour  to  report  it  for  advice, 
which  I  did,  and  the  Lords  this  day  unanimously  preferred  the  arrester. 

No-  22.  1 747,  Dec,  5, 8.  I'hom'as  Moeison  agaimt  (Gordon)  Strichen. 

MoftiftoN'  bbing  incarcerated  for  a  debt  due  to  Gordon  by  acibonnt^urleht  of  gobds  bon- 
li^ed  to  him  at  London,  and  balance  of  It  bill  accepted  by  him,  he  presented  a  billof  sus- 
pen^on  and  liberation  upon  this  ground,  that  after  these  debts  a  conunission  of  bankruptcy' 
was  taken  out  against  him,  that  he  had  complied  with  the  statute,  and  given  up  this 
among  his  other  debts,  and  surrendered  all  his  effects,  and  produced  certificate  from  the 
Chancery  agreeably  to  the  judgment  80th  June  1746,  Marshall  against  Yeaman  and 
Spence^  and  Christie  against  Straiton.  Continued  till  Tuesday.  (See  the  seqtiel  in  Note^ 
4bct  Foa£iGK.) 

No.  23.     1748,  July  19,  23.    M'KiNNiE,  &c.  offainst  Forresters. 

W£  fbund  the  charge  of  fraudulent  bankruptcy  against  George  Forrester,  and  that 
Robert  was  partaker  with  Mm  in  his  fraud  proved,  and  23d  July  declared  them  infamous 
in  terms  of  the  act  1631,  ordered  them  to  be  piUored  at  Glasgow  the  10th  day  of  August, 
iHth  a  paper  on  their  breast,  '<  Infamous  fraudulent  bdnkrupt,^  and  then  banished  to 
the  Plantations  for  seven  years. 

No.  24.  1 749,  Nov.  7.  CltEDiTORS  of  Castle-SteVart  against  Mitchell. 

In  a  quesdoii  c^  hankru]^  of  a  disposition  wliereon  there  was  no  sasine,  but  bdng  to 
th^  superior  there  was  a  resignation  dd  remanentiamy  the  Lords  fioilnd,  that  in  the  ques** 
tkm  of  bankrupt  the  disposition  was  to  be  reckoned  of  the  date  of  the  resignation. 

No.  25.    1750,  July  10.    Creditors  of  Johnston  against  Nisbet,  &c. 

Johnston  granted  a  security  to  Innes  17th  July  1746.  He  was  16th  August  com- 
mitted to  prison  by  Dirleton,  but  liberate  20th,  and  on  21st  granted  a  further  security  to 
Dnkfon,  aind  oontinlied  to  carry  on  his  business  of  a  merdiant  as  formerly,  at  least  till 
January  1747,  and  is  now  found  to  have  been  then  quite  insolvent.  The  other  creditors 
quarrdled  these  two  securities.  I  quoted  the  case  9th  February  1743,  Creditors  of 
Agnes  Hanulton  agdoist  Henry,  (mpra)  on  which  we  got  memorials.  Though  I  was 
agtfnst  the  judgment  in  that  former  case,  yet  I  thought  it  hard  that  a  security  obtained 
by  feroe  of  di%enee,  when  no  other  creditors  used  diligence,  should  be  voided  merely  by 
thut  creditor's  own  diligence ;  and  therefore  tliought,  where  the  imprisonment  was  mo- 
mentary, and  the  debtor  retuiiied  to  the  ybncm,  that  was  not  notour  bankruptcy  in  the 
ifieatiing  of  the  act  On  the  vote,  it  carried  to  repel  the  reasons  of  reduction ;  renitentibits 
Justice-Clerk  and  Kilkerran.-— 9th  November,  Altered  and  reduced,  in  which  I  concurred. 
The  "petition  is  aoeuratety  written.    88d  November,  Adhered. 
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No.  26,    1751,  Jan.  26.    FoRBES  against  Brcbner,  &c- 

FoRBEs,  a  merchant,  being  creditor  to  Emslie,  also  a  merchant  in  Aberdeen,  by  decreet 
©f  fortlicoming,  used  diligence  by  homing,  denunciation,  and  caption,  and  10th  May 
1748,  Emslie,  by  a  missive-letter,  offered  payment  on  certain  conditions,  whidi  were 
refused ;  and  on  the  17th  of  May  was  taken  and  imprisoned ;  but  before  his  imprisomnent 
and  after  his  diligence,  he  paid  three  other  creditors,  two  in  the  beginning  of  May,  and 
the  third  tlie  very  morning  of  the  day  that  he  was  imprisoned' ;  and  Forbes  alleged,  that 
from  the  time  of  raisii^  the  caption,  Emslie  lurked  and  absconded.  On  gettii^  notice  of 
t^hese  voluntary  payments,  Forbes  arrested  in  these  three  persons  hands  and  pursued 
forthcoming,  and  referred  to  their  oaths.  They  deponed  that  they  awed  tiotlung,  but 
acknowledged  the  payments  made  to  them  as  above ;  and  he  insisted  in  reduction  of  these 
payments  and  repetition  of  the  money  on  the  acts  1621  and  1696»  The  Sheriff  gave  the; 
cause  against  him,  and  therefore  he  brought  it  before  the  Court  by  advocation ;  and  coming* 
before  me,  I  abo  on  the  25th  sustained  tlic  defence  and  assoilzied.  There  are  no  words- 
in  the  act  1696  that  can  apply  to  payment  of  money,  whicb  is  not  in  the- sense  of  law,  a 
deed,  and  if  it  could  apply^  the  law  was  monstrously  unjust  in  making  it  retrospect  60  day» 
before  bankruptcy  ;  and  the  only  difficulty  was  on  the  second  branch  of  the  act  1621,- 
whiph,  h^  the  words  "  voluntary  payment,'^  but  then  it  is  restricted  to  effects  that  the 
pursuer  has  lawfully  affected  by  legal  diligence,  whereas  no  diligence  can  affect  the  cashr 
in  the  debtor''s  poqket,  nor  has  there,  these  130  years  that  have  run  since  that  act,,  been: 
any  precedent  of  such  an  action ;  and  the  pursuer  having  l^st  night  reclaimed,  I  am  told,, 
Jfor  I  was  in  the  Outer-House)  that  this  day  the  Lords  refused  tlie  jietitipix  without  answers.. 

No.  27.     1751,  Jan.  29^    JoRNSTON  offainst  Home  of  Manderston; 

In  May  1747,  George  Burnet,  brewer,  was  imprisoned  on  a  captioB  by  Mimsfield,  but 
«oon  paid  the  debt  and  was  liberated.     In  July  his  brother-in-law  Thomson  got  credit  in* 
9  cash-a£xx>unt  with,  the  British  Linen  Company^  Home  of  Manderston  joinings  with* 
kim  in  a  bond  for  the  money ;  and  of  even  date  he  and  George  Burnet  gave  Home  an 
keritable  bond  of  relief  on.  a  brewery  and  some  houses  to  which  he  had' right,  but  was  not" 
Umself  infeft,  Moflat  b^ng  tiie  last  person  infeft,  who  disponed  them  to  Burnet  of  Lo^, 
and  whe  transferred  them  to  George  Burnet     6th  October  1747  George  B^mct  was 
imprisoned  by.  Johnston  on  a  caption  for  a  bill  of  L.S5:  sterling  that  was  payable  at  Lams- 
mas  1747,  and  George  Burnet  took  the  benefit  of  the  act  of  grace;-  and  Thomson  haviiig 
also  failed,.  Home  tookinfeflmenton  the  procuratoi^  on  Moffat^s  disposition  to  Bmmet  of 
Logic,  in  April:1748,.  and  al  Mardnmas  thereafter  paid^  the  debt  to  the  British  Linen  Com* 
pany.  Johnstpnuowpursues  reduction  of  the  heritable  bond  ofrelief,  firston  theact  1621 
as  tvithQut:  any  QQerous>  cause-  given  to  Logte ;  2c{(^,  on  the  act  1696y.  because  George 
Bumctb^came  notour  bankrupt,  first  by  his  imprisonment  by  Mansfield  inMity  1737, 
and  nexl  by  his  imprisonmentby  the  pursuer  6th  October  thereafter,  and  though  the  dis- 
position is.  mpee  than^  60  days  befere^  yet  by  the  statute  it*was  te  beacoounted  as  of 
the  date  of  the  infeftment  in  April  1738.     The  Lordsmade  no  difficulty  of  assoilzieing 
^om  the  reduction  on  the  act  1621 ;  and  as  to  the  act ;  16Si6,  they  thought  itxlid  not  at  all 
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fidl  undar  any  of  the  dliuses  of  that  act,  because  it  was  not  fijr  payment  oi*  security  of  a 
fimner  debt  but  a  novum  iebttum ;  and  though  the  infeftment  was  not  taken  for  nine 
itionths,  while  Home  was  not  himself  distressed,  they  diouglit  they  could  not  split  the  hcri-» 
table  bond,  and  make  the  obligement  to  relieve  of  the  true  date  it  bore,  and  the  disposi- 
tion of  the  date  of  the  infeftment ;  yet  being  a  novum  debitum^  it  fell  not  under  the  sanction 
of  that  act,  and  as  this  last  clause  is  relative  to  the  former,  it  only  concerns  rights  granted 
originally*  in  security  or  for  payment  of  an  anterior  debt,  that  it  is  not  within  the  sanction 
of  this  clause ;  and  of  this  opinion  the  President,  as  well  as  most  of  the  Lords,  was  clear, 
notwithstanding  the  contrary  judgment  in  the  case  of  Colonel  Charteris  and  Creditors  of 
Merchiston.  2dly,  They  also  tliought,  that  the  infeftment  being  on  MofTat'^s  disposition, 
and  not  on  George  Burnetts,  it  was  not  in  the  terms  of  that  last  clause,  agreeably  to  the> 
decision  in  the  case  of  Colonel  Charteris  against  Creditors  of  Blair,  and  of  the  Creditors 
of  Prestonhall ;  but  the  President  doubted  of  this  last  point.  However,  they  assoilzied 
from  tlie  reasons  of  reduction^  on  my  report. 

No.  28.     1752,  Nov.  16.    CuAwruRD  flgnain^i  Stirling,  &c. 

A  CHAPMAN  at  Hamilton  having  stopped  payment  when  he  was  debtor  to  Stirling  anc) 
.Company,  Stirling  went  to  Hamilton  and  bought  shop  goods  to  the  amount  of  the  debt. 
An  account  of  the  goods  bought  was  made  out  and  discharged  by  the  chapman,  and 
Stiriing  discharged  his  bills  to  the  Company ;  and  some  days  after  one  of  the  partners  of 
another  Company  to  whom  he  owed  money  also  went  and  bought  goods  to  the  value,  and 
also  to  the  value  of  a  bill  he  owed  another  person,  and  who  entrusted  him  with  the  bill^ 
but  without  any  indorsation,  and  he  also  got  a  discharge  of  the  goods  bought,  and  dis- 
charged both  the  Company^s  debt  and  that  other  person'^s ;  and  all  the  difference  betwixt 
the  two  sales  was,  that  Stirling  bought  in  name  of  the  Company,  but  the  partner  in  the 
other  Company  bought  in  his  own  name,  and  applied  the  price  in  payment  of  a  debt  dure 
the  Company,  and  to  another.  Robert  CraAvford,  another  creditor  of  this  chapman,  raised 
homing  and  caption  and  rendered  him  notour  bankrupt  in  terms  of  tlie  act  I69(>,  and 
aitested  in  the  hands  of  these  Companies  and  pursued  forthcoming ;  which  coming  l)efo^e 
me  I  allowed  a  proof  of  the  libel,  and  of  the  qualifications  of  the  act  1696,  witliout  a 
.  formal  process  of  reduction ;  and  the  proof  being  this  day  advised,  the  defenders  insisted 
that  sales  of  moveables,  or  giving  them  in  payment  of  debts,  fell  not  under  the  1696^ 
which  only  mentions  dispositions  and  assignations,  and  other  deeds,  which  must  meaa 
deeds  in  writing ;  2do,  That  the  sale  was  not  reducible  being  for  an  adequate  price,  aAd 
the  debtor  might  lawfully  apply  his  ready  money  for  payment  of  debts,  notwithstanding 
the  act  1696,  as  we  foimd  26th  January  1751,  Forbes  against  Brebner,  {supray) 
and  much  more  where  the  purchase  was  by  one  person,  and  the  money  applied  to  pay  a 
debt  due  to  another,  and  quoted  from  the  Dicdonary  a  case  in  January  1733  of  Bailie 
Aibuthnot.  *  Lastly,  They'' Ejected  that  Stirling  was  dead  and  his  heirs  not  called, 
therefore  the  process  could  not  proceed -against  that  Company  till  the  process  was  tranfi^ 
ferred  against  his  heirs.  The  Court  had  no  difficulty  but  as  to  the  last)  the  transferring 
the  process  against  Stirling's  heirs ;  and  I  observed,  that  if  he  was  not  in  the  field  the 
Company  was  not  in  the  field,  that  it  was  therefore  necessary  to  call  him  in  the  process,  a^^ 
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tpras  done;  and  if  tbal  ir«8 iieee3Sajgr»  then  he  bdng  dead»  thM^ptose^hAot^ia  et^ 
till  bis  heirs  were  called.  The  Presidoit  agreed  that  it  wa«  neceawaiy  4t  first  to  i^  hisfi^ 
but  the  Company  being  in  the  field  they  were  still  in  the  field,  notwithstandi^lps  deathir 
9Xi^  upon  the  question  the  objection  was  repelled ;  nmtent.  I^jIJcerraa,  Kaine%  Wopdhall^ 
hMc;  and  we  unanimously  repelled  the  other  defences,  and deoeyagd  i»  th^  fn^hy^ing.. 


BASTARD, 


Ko.  1.    1141 ,  June  20«    Reid  against  Officers,  of  State, 

Thomas  Reid,  as  creditor  to  one  now  deceased,,  who  was  aj 
of  cognition,  and  adjudication  of  his  estate  hentable  and  moreal^ley:  agmnst  the  Officexs  of 
State,  lor  having  it  declared  that  the  defunct  was  a  bastardy  that  the  pursuer  was  a  lawful 
creditor,  and  that  the  estate  was  affectable  fas  his  ddks,  and  therefoce  to  be  adjudged  U»^ 
him.  The  Ordinary  had  allowed  him  a  proof  of  the  bastafdf,.  and  so^  it  caxri^  before,  u» 
as  concluded  to  advise  that  proof..  At^  first  we  doubted  of  that  form  of  process^  an^| 
Ae^ore  delayed  till  this  day,  when  we  agreed  that  the  estate  was  liable  andiiffectablf^;^ 
imd.  wh^ie  there  was  no  donatar  ii^ti^imtting,.  thought  this  was  the  (fdy.wajy.comsetoal^ 
tf>  a  c^ditor^  apseeidily  to  Stair,  Tit  Coxfisca.tio^,  §^^46  and  47*. 


BATTERY. 


Ko.  r.    1742,.  Feb.  18.    DicK  of  Grange  against  Sx£|i;x.. 

6&AMGE  having  aiti|cked  Henry  Steill,  (with  whom  ha  had  «  df8pBading>prQccsa)>aaJxi 
Bis  sm  and  four  servants,  and  £^ven  him  9  box  cm  the  ^bo:.  and. bent  off.  Hts.hat'aad.  wig^« 
9n  i|  diispiite  about  som^  cartfuls  of  dung,,  which  SteiQ  r^sente^.  no.  further.  thaA  by  holdtrx 
ing  Grange- fast  till  he  oooled ;  the  Lords  on  a  sumnwjr  oompWitt^  of  battery  jB€}ij^ii4».j 
;^ro$ef^  assoib;^  QtWgf^  because  of  his  known .  circumstance^  that  he .  was.fittle  better^ 
tiuo^^ap  ictiot ; — as  fi;H-.tbe.  same  eauise  they. refused  the  like  (^mplmtiiga^isthim  in-suBtou 
imR  ]l7!^.wli«r«.ipd^  Aeni  sfgemedto  be.  sQmethiog  like  a  si^aD^  I«dj&c;t|iem^ 
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BJSNEFIPIUM  COMJ^ETENTI^,, 
Nbi  r.    r784,  Dec*  6.    Anderson  against  Geddejs.  . 

Thx  Loids  seepied,  to^  think  that  by  our  law  the  pgi^fiaunk  c^»i{^J{j(f«^..ia  e(nQp0j^||^  ^ 
#ld  tfnutted.bilLand  answers,  to  the  Ordinary  in  the  sale.,    . 


The  Lords  found  that'  by  our  law  the  beneficium  competenlut  is  competent  to  pitfcntv 
against  their  children ;  but  as  this  is  but  a  personal  privilege,  and  not  effectual  against 
creditors,  we  remitted  to  the  Ordinary  to  hear  on  the  effect  of  that  beneficium.  Vide  Coiu 
Harcarse  D.  928*. 

No.  S.    1 749>  Nov.  SO.        Hogg  against  Hogg. 

We  all  agreed  that  John  Hogg  had  no  beneficium  compettrUia  against  Mrs  Hogg  hia 
daughter-inJaw,  but  the  raigority  thought  t))at  he  had  i^ainst  his  granddiildren ;:  but  the- 
difficulty  was  in  the  execution.     In  the  houses- in  Edinburgh  he  had  an  infieftment  of 
annualrent  for  L.90  preferable  to  them.     Only  we  had  found  them  preferable,  though 
their  daim  was  only  on  a  personal  obligement  by  their  father,  wherecm  they  had  adjudged^ 
in  respect  of  his  mifirepresentadon^.  m  tbe>  daanifigeieootract,  but  rasenring  his  ben^eium'^ 
eonqKUntiay  and  thecefore  we  thougnt  we  could  susUdn  his  infeftment  to  that  extent.    Bui 
then  as  to- the  L.1000  sterling  in  Saughton^s  liands,  the  readue  of  the  price  of  Canimo^, 
he  had  no  interest  there,  and  therefore  the  beneficAim  compctenlidt  did  not  apply  there.   2dlyy 
We  thought  that  in  modifying  that  competentiay  we  ought  to  have  regard  to  his  blind 
dau^ter,  who  was  really  secured  on  the  L.  lOOOforthe  interest  of  SOOOmeiks  during  heir^ 
life^  ap4  ^^  ^^^  o^y-  during  Mr  I^ogg's.Iiff:  but  also,  during.  ber\  because  it  was  a  duty 
of  natwerOi^  him  to  provide  for  8U€j)ii.cbild^a  aliment  even  after  his.  deaths    3(tb,  Wa- 
thouglit  that  in  Hx^  baiffifiium  ampetfititi^,  yre  nought  to  consider  the  necessity  of  the  parent , 
n^o^^than  the  neees^ty  of  the  child,  whereas  'm  a  procest  of  alkneot  against  a  child,  the  r 
6eSepdet\  own.necesaity  must  be  first  provided,  for ;  and  2d(y,  Tlu^  benefUivm  b  compe- 
tent tliough,  there  were  other,  near^  bound  jiiin'^n^t^  hi  this  case  John 
Hogg^s  two  sons,  and  on  the  whole  we  modified  to  John  Hogg  for  himself  L.30  sterling,, 
and  for  the  use  of  his  daughter  L.  100  Soots,  and  after  his  death  the  L.100  to  be  paid  to 
the  daughter  hersdif ;  and  left. it  to  the  Ordinary  \o  hear  them  aa  to  the  execution.    SOth- 
November  we  adhered,  so  as  the  bentficiim  competeniia  should  not  affect  the  widow^s  life- 
rent, though  they  thought  it  would  affect  the  fee..    I  was  in  the  OuterrHouse.    Reversed; 
in  Parliament     1  (27)  March  17^.. 


BILL,  OF.  EXCHANGE, 


Nd.,  S.    17S4,  Feb.  18,    NiELSON  against  litJSSELt*, 

Thb  LoniftdEbuiML  the  nullity  rel^wfy  and.pi^eveable  prondi  de  jurt^    2%,  SustaiBact 
Qieroaacm.  of  reduction  oa  both  9^1621  andHl696»  t^  the  extent  of  L.!^,  the  two  debte 
in.pay]nentidiereQfthebiUlDhim«WMiod9^        3d^  Repelled > Uie  reasoM  on  tbe«ai4^' 
lets  ^mid  the  rdi/^jjum  paid  by  Mr  Russell  by  hills  dra^WD  payable  4o  Mr  QerdcNb( . 


M  BILL  OF  EXCHANGE;  (Etcnnts's  Note* 

'  The  Lords  adhered  to  that  part  of  the  interlocutor  finding  it  relevant  to  prefer  the 
arrester,  that  the  bill  waa  not  signed  by  the  drawer  at  the  time  of  this  arrestmeiit— *N.  B. 
They  did  not  consider  this  bill  as  a  writ  blank  in  the  creditor'^s  name,  but  as  an  imperfect 
writ,  till  the  drawer  signed,  and  therefore  the  debt  arrestable.  Several  of  the  Lords 
thought  it  not  competent  against  onerous  indorsees.-<-35th  June. 

After  long  reasoning,  found  it  proveable  by  \«dtnesses.     Isla  thought  the  first  interlo- 
cutor  wrong,  but  ance  it  was  so  found,  thought  it  proveable  by  witnesses.— 3d  July. 

♦  * 

No.  4.    17S4,  July  5.    Huntington  against  Provost  Campbell. 

The  Lords  adhered  that  recourse  is  ccHnpetent  though  not  negotiate,  because  the  bill . 
did  not  bear  value  received ;  but  appointed  a  hearing  in  presence  the  first  NovemI)er  upon 
the  prescription. 

No.  5;    1 785,  Feb.  5.  Dun  against  Adam* 

The  Lords  adhered  to  the  interlocutor  sustaining  the  bill,  notwithstanding  it  bore 
annualre^t  three  months  before  the  date.  . 

No.  6.     1 735,  Feb.  7-        INNES  against  6oedon« 

The  Lords  found  diere  was  not  such  nwra  upon  the  part  of  the  creditor  as  to  debar 
him  from  recourse,  and  therefore  repelled  the  reasons  of  suspension.  The  Lords  thought  * 
the  distinction  good  between  a  bill  payable  at  days  sight,  and  at  a  certain  day,  for  if  this 
bill  had  been  payable  the  26th  June,  (at  which  day  it  would  have  fallen  due  if  it  had  been 
sent  by  the  course  of  the  post,  and  so  had  been  accepted  on  the  12th)  they  thought  the  not 
demanding  payment  before  the  3d  July,  when  the  acceptors  broke,  would  have  excluded 
recourse. 

No.  7.     1 735,  July  22.    V>  N  Charant,  &c.  against  Baldwin. 

The  Lords  adhered  to  tlie  interlocutor  of  25th  June,  sustaining  Van  Charanf  s  grounds 
of  preference  to  Baldwin's  the  indorser. 

No.  8. 1735,  Nov.  20.        Anderson  against  Wood. 

Wood  having  ^ven  a  letter  of  credit  desiring  to  furnish  Brown  with  coals  upon 

his  till  on  Petrie,  and  promising  to  see  the  bill  honoured,  the  bill  was  payable  at  40  day* 
date  at  a  house  in  Edinburgh.  The  bill  was  not  protested  till  the  term  of  payment,  when 
it  was  protested  for  non-acceptance  and  not  payment ;  whiqh  the  Lords  found  sufii* 
cient,  the  bill  being  payable  not  at  days  sight  but  at  a  certain  day.  The  Lords  also 
found  that  notification  to  th^  giver  of  the  letter  of  credit  of  the  dishonour  of  the  bill 
is  necessary  in  the  same  manner  as  to  the  drawer  of  a  bill ;  but  the  creditor  in  England 
having  deponed,  that  he  sent  such  a  notification  by  letter  and  showing  a  netandumin  his  . 
copy-book  of  letters  containing  that  notanduni,  but  no  full  copy,  the  Lords  found  the 
proof  sufficient,  and  the  defender  liable. 


EicmE8's,NflTE8.]  BILL  OF  EXCHANGE, 

No.  9,  and  10.     17S6,  Jan.  IS.    P.  CuA^wFoniy,  S^ippUcant 

The  Lords  appointed'the  bills  to  be  registrate  at  the  petitioner's  instance. 

No.  11.     17S6,  Jan.  1€:    Gillespie  against  Barr. 

KiLKEBBAN  reported  a  question  of  a  bill  drawn  on  one  Barr,  and  another  Barr  ] 
son  as  cautioner  for  him,  and  accepted  by  both.  The  quality  of  cautioner  was  only  in  t 
address  of  that  bill,  but  was  accepted  without  any  addition.  The  Lords  found  the  t 
null  as  to  the  cautioner^^ 

No.  12.     1786,  Jan.  17.  A.  against  B. 

LoED  Dun  reported  a  question  upon  a  bill  drawn  by  a  husband  upon  his  wife,  ai 
accepted  by  her  and  protested  for  riot  payment,  whether  homing  was  competent  not  on 
against  the  wife  as  acceptor,  but  against  the  husband  for  his  interest  ?  The  Lords  foun 
and  directed  the  Lord  Ordinary  accordingly,  that  no  homing  was  competent  against  eith< 
not  against  the  wife,  because  she  being  designed  a  married  wife,  her  obligation  was  yg 
and  nuD,  and  not  against  the  husband,  because  the  bill  was  accepted,  and  therefore  t: 
bill  could  only  be  pursued  via  actionis. 

No.  13.    1737,  Jan.  7.        Weir  against  Parkhill. 

The  Lords  find  that  a  donation  cannot  be  habilely  constituted  in  the  fomi  of  a  bi 
and  find  this  biU  was  without  any  onerous  cause,  and  therefore  sustain  the  defence  ar 
assoilzie. — ^24th  November  1736: 

The  Lords  adhered  to  their  former  interlocutor  of  24th  NoTcmber,.  with  the  additic 
to  the  last  part  of  it^  viz.  that  they  find  it  proved  by  the  tenor  of  the  writing  in  questioi 
▼iz.  the  bill,  &nd  the  pursuer 'S.  admission  in  the  couirse  of  this  process,  that  there  was  r 
written  testament  by  Mary  Weir,  the  granter's  first  husband.  This  is  a  decision  of  grej 
importance,  but  the  Justice-Clerk,  Mintp,  and  Dun,  were  against  it,  though  Dun  thougl 
it  proved  not  its  dat^,. 

No.  14.    1737,  Feb.  22.        Ker  against  Chalmers: 

.  I  keep  these  papers,  not  because  of  any  difficulty  in  point  of  law,  but  because  of  a  loos 
erroneous  expression  of  Lord.Stair.  But  notwithstanding  thereof  the  Lords  unanimousl 
adhered  to  my  interlocutor,  finding  the  last  bill  being  first  protested  jnreferable  to  th 
other  bill  though  prior  in  date. 

(See  Stair,  B.  1..T.M.  §  7.>^ 

No.^  15.    1737,  Feb.  24:.  .     Avam  against  Dick.. 

The  Lords  found  the  bill  not  duly  negotiate,^  being  protested' 17  days  after  the  day  c 
payment,  and  therefore  adliered. . 


No.  16.    1 737,  June  28.    Dunwoodie  against  Johnston. 

Lord  Arxiston,  probationer,  reported  two  objections  against  a  bill;  that  being  drawn 
and  aoocpted  at  Candlemas,  piayable  at  Aftrtkimas,  it  boie  attnodteilt  tnm  tbe^iate  \  idfyy 
That  it  was  accepted  by  a  notary  before  witnesses  designed  only  in  the  notafy'*s  altesta^ 
tion.  The  Lord  reporter  gave  his  opinicnEi  for  susUdning  botbobjectione^  but  the  LcMtli 
repelled  the  last  objection,  though  it  was  in  the  debate  admitted  that  a  bond  so  signed 
would  have  been  nuD.  However,  it  carried  so  by  the  President scaittilig  vote^  (viz.  the 
Justicc-Clerk  ;)  but  we  sustained  the  first  objection,  and  justly,  fat  it  niight  as  wdl  liAVe 
carried  annualrent  a  year  retro,  dnce  that  would  not  have  been  usiuy.  Ydt  irhasibe^nc 
decided  otherwise,  vtdt  tn/ra.— (7th  June.) 

The  Lords  in  respect  of  several  former  decisions  sustained  the  bill,  notwithstanding  it 
lx>re  annualrent  from  the  date,  and  therdin  altered  the  former  interldeutor.  Theyadh^i^ 
to  the  .former  interlocutor  repelling  the  objection  that  it  was  accepted  by  a  notary  and  wit- 
nesses, and  the  witnesses  not  designed.  It  carried  by  the  narrowest  majority  seven  to  siX|^ 
and  Amiston  in  the  chair  was  against  the  interlocutor.— (S8th  June.) 

No.  18.    17S8,  Nov.  18-    Maijsfield  agaimt  Bxtchai^an. 

Ak  accepted  bill  payable  at  Candlemas  1737  indorsed  to  Mansfield,  upon  which  ne 
diligence  had  followed  within  the  six  months,  nor  till  February  1738,— then  decreet  waa 
obtained  for  it  in  the  inferior  Court.  The  Lords  found  compensation  on  the  debt  of  the 
original  creditors  in  the  bills  not  competent  against  the  indorsee,  referenU  Drummore 
without  Informations. 

No.  19.     1 738,  Dec.  6.  A.  against  B. 

Me  beferentb  without  Informations  from  the  Outer-House^  the  Lords  fomnd  two  biU» 
drawn  payable  to  ^  me  Jaooies  M^Artney,  or  order,^  beii^  nekfaer  hologMph  of  the  dntwer, 
as  appeared  by  oomparing  ihem  UygeAee  and  with  other  writs^  nor  signed  by  Utt  as  dmiiiery 
although  bearing  to  be  ngned  by  the  acceptor,  and  said  to  be  fousd  snaoBg  the  draw^^^ 
after  his  death,  were  nuQ  and  void,  and  not  probative.  Found  pretty  unammougly,  Bed 
rmiUnU  President,  who  jet  admitted  that  such  a  Ull  payable  to  a  third  poty  not  mgiied 
by  the  drawer  would  be  null ;  so  that  the  only  difierence  in  his  opinion  must  have  lain 
in  the  addition  of  the  word  *^  me,^  which  I  thought  was  no  difference  where  the  bill  was 
not  written  by  the  pretended  drawer,  but  a  third  party,  for  nothing  then  could  make  it- 
his  mandate  but  his  subscribing  it  On  the  other  hand,  the  Lords  thought,  that  if  the 
bill  had  been  written  by  him^  it  would  have  been  good,  it  not  being  very  mitterial  whether 
he  subscribed  his  name,  or  writ  it  in  the  body :  In  both  cases  it  was  his  mandate. 

No.  20.    1 789,  June  6.    Ainslie  against  Arbuthnot,  &c. 

The  Lords  found,  that  Bailie  Arbuthnot  having  taken  bills  from  Cave  and  given  up 
the  victual  recopts  without  marking  in  his  books  or  taking  other  document  that  these 
bills  were  for  behoof  of  Ainslie^  or  giving  him  notice  ihat  he  had  taken  such  bills ;  that 
therefore  the  bills  so  taken  were  upon  Bailie  Arbuthnof  s  risk,  and  ought  not  to  be  stated 
to  the  debit  of  Mr  Ainslie^s  account ;  and  sustained  the  objection  to  these  articles.  But 
upon  a  redfuming  bill  they  adhered  and  repelled  the  objection. 
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Na  21.     1740,  Jan.  22.    Tarbas  against  IjtiNBS  of  Dunkinty. 

Tbis  bin  payable  at  three  days  after  sight,  and  bearing  value  in  cash  immediately 
delivered,  and  accepted  without  any  date  adjected  to  the  acceptance,  and  not  protested,  the 
question  was,  Whether  annualrent  due,  and  from  what  period  ?  The  Lords  found  annual- 
rent  due  flt>m'  three  days  after  acceptance,  which  in  this  case  they  presumed  to  be  the 
date  of  the  biB. 

No.  22.     1741,  Feb.  11.    M*Neil  agninst  Campbell. 

A  BILL  bearing  annualrent  17  days  befinre  the  date  (when  the  money  was  due  as  the 
bffl  bears)  being  found  nuU  <»i  that  ground,  rtferaUt  Kilkerran  without  Informations, 
the  Lords  this  day  refused  a  redaaming  Inll  without  answers,  though  the  bill  was  for 
a  large  sum  L.2631  Scots,  and  strong  evidence  of  its  being  a  just  debt,  and  though  I  ' 
mentioned  five  decisions  of  such  Inll  sustained.  Vide  one  stated  in  the  bill  5th  February 
1735,  Dun  against  Adam,  whe^re  the  bill  bore  annualrent  three  months  before  the  date, 
S8th  June  1737,  Duniroodie  against  Johnston,  in  which  papers  are  mentioned  other  two, 
viz«  Oywan  against  Wingate  in  1724,  and  James  Gibson  against. Charles  Crichton  in 
January  1726.  Yet  the  decision  was  pretty  unanimous,  none  voting  against  it  but  Monzie, 
Murkle,  and  L-^Found  again  {infra)  25tli  February  1741,  Paterson  against  Finlays. 

No.  23.     1741,  Feb.  25.    Paterson  against  Finlays. 

The  Lords  again  found  a  bill  bearing  annualrent  from  the  date  and  penalty  conform 
to  law  void  and  null,  and  adhered  to  Justice-Clerk^s  interlocutor  without  answers.  I  also 
voted  for  it  that  tlie  Court  might  be  uniform,  because  of  the  judgment  11th  February 
instant,  though  I  was  against  that  judgment.  I  saw  no  difference  betwixt  a  clause  of 
annualrent  frcHn  the  date  and  14  days  before. 

No.  24.  1741,  July  10.    Andrew  Forbes  against  Fonnereau. 

A  meechant  having  sent  simdry  bills  to  his  factor  to  negotiate,  indorsed  value  in 
account,  and  the  fiustor  dying  before  he  received  payment  or  accounted,  Fonnereau  his ' 
creditor  having  confirmed  the  bills  as  in  hereditate  of  the  factor,  the  question  was,  ^ 
Whether  the  creditor  or  factor  are  preferable,  especially  that  upon  the  fiuth  of  these  in- 
dorsations  the  factor  accepted  bills  drawn  by  the  merchant  but'  never  piud  them,  and  ^ 
they  returned  upon  the  drawer  ?  The  Lords  preferred  Andrew  the  merchant,  but  that 
the  executors  of  the  factor  may  retain  these  bills  for  security  and  relief  of  any  engage- ' 
ments  the  factor  came  under  for  Andrew  the  merchant 

« 

No.  25.     1742,  Feb.  IS,  June  18.    Calder  against  Mary  Proven. 

.  Calpee  while  mtoxicated  with  drink  panted  a  bill  to  Mary  Proven  of  L.100  sterling, 
to  induce  her  as  one  witness  said  to  promise  to  marry  him,  or  rather  as  another  witness 
said,  as  a  proof  of  the  sincerity  of  his  intention  to  marry  her ;  and  it  appeared  that  a  fen*- 

H 


oS  BILL  OF  EXCHANGE.  [ttdrataVNoaJwi. 

met  bin  had  been  given  at  the  same  time,,  but  Ttoven  shoving  it  to  the  oompany  in 
the  other  room  it  appeared  unfortnal^  and  theteupon  this^  waa  ffv^tfy  and  in  this-ehaftr 
Calcler  and  Mary  Ptoven  were  about  an  hour  together.  In  a  process  £»r  payment  of  thi» 
money^  (the  bill  having  been  put  by  hex  in  another  person's  hands  in  the  oompaiy^  who- 
next  day  gave  it  up,^  the  Ordmary  allowed  a  proof,  and  the  fact  came  oufe  as  above,,  par- 
ticularly that  Calder  waa  so  drunk  that  be  staggered,  and  was  not  allowed  to  ride  home- 
^at  night  And  tlie  Ordinary  found  the  bill  binding  on  Calder,  and  that  ths  olhor  did 
wrong  in  giving  it  up,  and  decerned  against  both  jpmtly  and  severely*  The  defender 
redaimed.  Tome  it  appeared  that  the  biU  was  given  as  a.  security  that.  Calder  wouldraarry 
the  pursuer,  or  which  is  the  same  as  a  penalty  m  case  he  reftised  to  marry  her;  Whethee 
did  there  lie  aefion  fer  su^  penalties,  or  was  there  still  locui.  pmmUniimf  t  gsvene  o^. 
uion,  only  it  ^)peared  more  i^greeaUe  to  our  aneieDt  praclioe  ittai  actioa  <fid  lie.  But 
then  I  thouglit  such  a  coaventiotial^  penalty  could  not  be  coostkutad  in  the  fbtuk  of  abill ; 
8%,  if  ft  cduld,  yet  aeCalder  waa  drunk,  there  was  phce  to  repeat;.  The  President  imdnv 
Btood  thia  bill  as  given  in  consideralion  of  favours  gnmted  or  tt>  be  gnmsed  bytiiepuifmaer, 
aad  thetefbre  thought  it  bituftig  (fiur  they  had  been  an.  hour  in  a  nxmi*  1^  themselves..)' 
On  the  other  hand,  I  thought  if  that  was  thp  case  the^  bill  waa  rediiciUe  as  granted  oi- 
turpem  oanmniy.  but  as^  no  such  thing-  waa  alleged  by  either  ptrty  or  proved,  I  emdd  not 
redliee  i^  on  that  ground.  But  the  P^resident  differed  m  the  point  of  liwr,  and  diougint 
the  dktnaetion  in  the  eivit  law  betvnicl:  money  and  an  obligation,  given  a^  turjHft^  causam 
waa  not  ftuided  on  reason,,  and  not  binding  upon  us;  On  die  question,  tlie  defences  were 
sust^ed  and  the  ddender  assmUedi..  If  the  Presidbnt'%  opihionr  heU^  if  a^bond:  were 
given,  to  commit  murder  or  perjury,  to  vote  ia  an  election^  kc^  action  mijght  be  sustained 
on  it  althoi^h  tlie  cause,  were  acknowlac%ed  or  even  expressed  in  die  writing..  Altered 
by  the  Fresiaenf^s  casting  vote.  Royston^  Minto,,  Drummore,  liakiiug,  Dun,  Leven, 
and  President,  were  for  altering.  Con.  were  Justice-Clerk,,  Strichen,  Kilkerran^  Balmc- 
lino,  MoQzie,  et  Ego,-. — 3Ut  July,  Adhered  by  President's,  casting  vote.. 

No.  2e^    174*2,  June  I  a*    Ausxandub  against  Sfcor^.  ' 

A  Bix.L  being  drawn  on  one  as  principal  and  two  as  cautionera  conjunctly  and  severally^ 
and  accepted  by  them  and  afterwards  paid  by  the  two  oautioners ;  aAer  the  death  of  all 
the  three,,  action  was  sustained  at  the  instance  of  the  cautieness'  executors  against  the  heir 
of  the  principal  for  re-payment,  and  the  miHity  objected  to  the  biU  sustained.  In  this 
ptocesa  two  freoedents.  were  (quoted,  one  of  a  case  repovteJ  by  Strichen  4th  December 
1731^  and  another  reported  by  me  ia  1735,  ^lat  I  do  not  remember)  whece  bilk  drawn 
oaone^as  piheipat  and  another  as  cautioner  were  sustained^  and  a  third  case  reported  by 
Kilkenan^  where  such  a  bill  was  found  nuU.  The  Pre8iden4  was  of  qptnion  it  was  a  good 
bill,  but  that  point  we  did  not  determine ;  only  aa  the  cautioners  had  paid,,  and  possibly 
on  the  fiiith  of  these  two  first  decisions^  we  thought,  they  shrndd  hsore  oecoucse. 


No.  27-    1 T42^  July  7.    La©y  FbsiiES'raB  againO:  L(HtDi  EEPHXHaiToir. 

In  the  question  of  the  prescription  of  bills,,  having  appointed  memorials  which  ware 
given  in,  which  turned,  upon  this,  whether  by  the  law  of  nations  there  ia  any  prescription. 
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(short  €(f  the  long  presciiplion)  but  those  introduced  by  statute  in  the  sereral  particuhff 
countries  ? — as  tlie  Court  were  not  fully  satisified  as  to  that  {xnnt^  they  ordered  « 
ieani^  m  ppesen^e  in  JNoivianber  ,;--«po&  which  die  pursuer^s  iawjwr,  ratfier  thtm  be  at 
SaOhiatehmefga^  PBfei!tedtiie4ebtWthedflfandcf^soath>  (SeeNa6.t?A» 


Vo.  28.     174rS,  Nov.  12.        BicKsoN  txffainst  Wa&eandeh. 

Tas  oifly  question  was,  "Whether  Warrander  the  drawer  (and  whose  name  as  creditor 
was  expressly  mentioned  in  die  bill)  not  having  signed  the  draught  when  he  got  the  bill| 
nor  till  near  a  year  after,  when  Hume,  one  of  the  aooept<»^  broke, — ^that  was  a  nullity  in 
the  bill  ?  I  thought  die  bill  imperfect  till  signed  by  the  drawer,  as  we  had  found  6di 
December  1738,  (No.  19.)  and  could  not  have  been  supp&ed  if  it  had  been  so  pro* 
duced  in  judgment,  but  might  be  supplied  any  time  before  producing  in  judgment 
Arniston  thought  it  a  total  nuUity  and  in  strict  law  not  at  all  suppliable,  but  at  any  rate 
not  after  Hume^s  bankrupt^.  But  all  tlie  rest  voted  for  repelling  the  objection ;— -and, 
adhered.  /if 

Ho.  29.     J  743,  Feb,  15.     Steachan,  &c.  against  Ross. 

Though  one  paying  a  bill  irfio  has  no  concern  in  it  has  r^ularly  no  f  ecoorse  agaiusi 
the  drawer  unless  he  pays  «i#pra  protest  for  Ins  honour,  yet  it  appearing  in  this  case  that 
'Stradban  and  .Lindsay^  with  Miln,  had  been  in  a  constant  course  of  drawing  and  re- 
drawing, which  Ross  was  employed  by  Stradian  and  Lindsay  to  negotiate,  and  that  they 
Imew  that  for  payment  of  such  bills  paid  by  Ross  he  was  in  U9e  to  take  Mibi^'s  d]»u^ts 
x>a  tbem^  and  which  they  duly  honoured ; — ^tberefpiie  they  adhered  to  the  Ordinary^s  in- 
^terlacutor,  finding  that  Ross  might  chaige  Strachan  and  Lindsay  with  these  bills. — N.  B. 
^*here  were  other  circumstances  of  fraud  noticed  in  the  Ordinary*s  interlocutor  which 
'C»c^  out  rather  stronger  before  us  against  Strachan  and  Lindsay,  but  could  hardly 
influence  the  point  t>f  law. 

No.  SO.    1743,  June  10.    Russjexl  against  Shaw. 

A  BILL  payable  after  a  twelveiMHith  :bearing  esqn^ssly  with  the  first  year's  uiterest  12 
mcrks  and  a  half;  the  questaon  was.  Whether  the  bill  was  good  or  not?  The  President 
ihougbt  the  InQ  good,  because  of  die  pmotiGe  of  merchants,  «veii  the  Bank,  to  add  annual- 
feat;  l)ut  thought  tiiat  a  damse  of  annualrent  £xim  the  term  of  payment  woidd  void  the 
bill.  By  Jthe  Proodent^s  oairting  vote  carried  to  sustain  tUb  bill  lor  the  above  veasoia; 
reniiaU.  Boyston,  Miiito,  Drummore,  Leven,  Armt/on  ft  Me,  Surkitsn  and  Muflde.  did 
aoi  vote. 

The  like  done  S3d  July,  Munray  of  Chenytiees  against  Maxgartt  (Ijauder)  Lain^ 
in  which  .case  an  objection  was  made  .against  two  Inlls; -*"^the  me  bore  annualrwit 
fimn  the  dale  without  sajdng  further,— 'the  other  bore,  with  aimualrent  from  the  date 
Bs^  andvtitt  payment  The  Qrdinaiy  had  repelled  the  objectioii  as  to  both  bills,  and  we 
refused  a  redaiming  bill  as  to  the  firat  bill  without  answers,  i^pteeably  to  our  judgineiit 
10th  June  last,  Russell  agamst  Shaw,  but  ordered  to  be  answered  as  to  the  resf.  19ch 
June  1744,  Refused  the  bill  as  to  the  othert  b  resped  be  pirwd  the  justice  of  the  dt^bt. 
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No.  SI.     174S»  July  6,  29.      Ramsay  against  Hogo. 

A  BILL  on  London  payable  40  days  after  date,  not  protested  for  not  aoeeptanoe  or  not 
payment  till  the  44th  day  after  date,  being  the  day  after  the  last  day  of  graoe^  the  ques- 
tion was,  Whether  that  was  due  negotiation  so  as  to  give  recourse  against  Hogg  the 
indorser,  especiaUy  that  the  last  day  of  grace  was  not  apost  day  to  Scotland^  buttbe  next 
day  was,  when  it  was  returned  protested  ?  The  Lords  found,  that  there  being  no  pnolest 
on  the  day  of  payment,^  there  lay  no  recourse.— 29th  July  Unanimously  adhered^  and 
refused  a  bill^ 

No.  82.    1748,  Nov.  8,  18.    Ochteelony  against  Hunter. 

The  last  interlocutor  altered  by  Presidents  casting  vote,  being  seven  to  seven.    Fur 
altering  were  Boyston,  Minto,  Drummore,  Strichen,  Murkle,  Leyen^^t  Ego.  For  adhering 
were  Justice-Clerk,Haining,KiIkerran,  Dnn,  Balmerino,  Monzie,  and  — >.   We  repelled  the 
defence  that  Hunter  was  bound  only  dicU  caiua,  and  as  a  name ;  2Jo,  Repelled  the  defence 
of  usury  unanimously..  The  next  point  was  upon  the  want  of  notification.   The  President 
seemed  to  think  in  the  common  case  of  a  biU  jvotested  for  not  payment  the  defence  would 
be  good  \  but  that  one  paying  supra  protest  was  not  tied  to  such  strict  negotiation,  and 
that  it  18  incumbent  on  Mr  Hunter  to  prove  damages.    I  again  humbly  think  that  there 
was  no  diflerence  as  to  the  point  of  notice  betwixt  a  bill  protested  by  the  creditor  or  in- 
'dcnrser  and  one  paying  9upra  protest,  and  therefore  that  want  of  notice  barred  recourse, 
as  we  found  lately  in  the  case  (^William  Hogg,  unless  the  payercould  prove  no  damage, 
as  if  the  bin  bore  value  in  account     Kilkcrran  and  Drummore  were  of  the  same  opinion. 
'  Amiston  hadgpven  his  opinion  yeterday,  that  there  was  a  difi^nce  betwixt  a  protest  for 
'not  payment,  and  a  payment  supra  protest  as  to  the  point  of  notification,  and  renewed  the 
same  opinion  this  day,  but  concluded  that  as  punctual  notice  was  necessary  in  this  case  as 
in  any..    In  the  reasoning,  it  cast  up  diat  several  bills  were  drawn  by  Hunter  the  14th  of 
April,  long  after  he  might  have  nptice  of  the  bills  paid  supra  protest  on  the  18th  March. 
We  all  agreed'  that  was  a  damage,  and  barred  recourse  as  the  bills  paid  on  said  18th 
March.     We  first  found  it  competent  to  Hunter  to  object  the  want  of  notice,  though  he 
should  not  be  able  to  qualify  and  prove  damage :— *Fomid  the  notification  sufficient  as  to 
the  bills  paid  on  the  18th  May  and  23d  May,  but  not  for  any  of  the  biOa  formerly  paid, 
and  found  that  Uiere  is  no  notice  of  the  Inlls  thereafter  paid  ^  But  found,  that  the  not 
notifying  die  dishonour  of  the  Ulls  paid  18th  Maidx  does  not  bar  tfie  recourse  for  the 
bills  d^wn-  by  Hunter  the  t4ith  April,  (the  reason  was,  that  by  that  very  omission  Hunter 
is  freed  from  aQ  those  Ulls  paid  18th  Maxch  to  much  greater  extent)^    Thursday  9th,  we 
repelled  the  drfence  on  the  pursuer's  taking  the  obligement  1735.     Repelled  also  the  de- 
fence on  the  bond  1730,  in  ve^)ec]t  of  the  docque#  of  the  same  date  allowit^  the  bills  to 
be  retained  till*  Hunter  should  siga  that  bond.    Delayed  till  Wednesday  the  16thy  the 
question  as  to  the  bond  1737,  that  Ochterlony  may  e3q>lain  what  papers  or  acoounte  passed 
betwixt  them  to  apply  this  debt  to  such,  bills..    Repelled  the  defence  on  die  L.4500.     De- 
layed die  defence  as  to  the- L.  1800  balance  said  to  be  due- Mr  Murray  the  18th  March. 
Sustained  the  defence  as  to  the  three  bills  last  mentioned,  where  the  writitig  on  the  back 
j^  signed  by  Oditeclony,  wd  so  cancelled  as  not  to  be  legible. 
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Not.  18^  Repelled  the  defences  on  the  delay  of  payment  and  on  taking  the  bond  1737. 
Found  that  the  balance  in  Ochterlony'^s  hands  of  Mr  Murray^s  money  on  18th  Man^h  1736 
ought  by  him  to  have  been  applied  to  pay  the  biUs  paid  by  him  that  day  supra  protest. 

No.  83^    1748,  Dec.  16.    Straiton  offoinst  Scott  of  Millbie. 

A  BILL  that  went  throu^  the  hands  of  several  indorsers,  beuig  at  last  paid  supra 
protest  for  the  honour  of  the  first  indorsee,  who  repaid  him,  and  the  indorsations  were 
scored,  the  first  indorsee  demred  that  the  bill  might  be  registrate  at  his  instance  in 
order  to  summary  diUgence ;  which  we  granted,  as  we  did  to  Patrick  Crawford  of  Auch- 
names,  13th  January  1736.  I  had  another  difficulty.  The  drawer  was  in  Hamburgh, 
and  it  was  payable  in  Hambuigh,  and  I  understood  that  it  was  drawn  in  Hamburgh, 
and  I  doubted  if  it  was  within  the  words  of  the  act  1681,  which  are  ^*  foreign  bills  from  or 
to  the  realm."^  And  Amiston  and  otiiers  seemed  to  have  the  same  difficulty.  But  upon 
looking  at  the  bill,  it  was. dated  at  Kirkwall  in  Orkney,  and  was  clearly  within  the  act. 

No.  S4.     1 744,  Jan.  5.        Drumhond  against  Graham. 

A  BILL  bearing  annualrent  and  penalty,  being  put  in  suit  long  afi^  the  idlq^  aooiep* 
tor'*s  death,  a  proof  was  brought  to  astruct  the  bill,  and  it  was  indeed  very  convincing, 
but  it  was  only  by  parole  evidence.  We  sustained  the  objecdon  to  the  bill ;  renii.  mubum 
Prendent,  Amiston,  &c. ;  and  it  carried  indeed  by  the  smallest  majority  to  adhere  to 
oin*  former  interlocutor  of  9th  December  last 

No.  85.    n44,  Feb.  22;    Robertson  and  HaIiburton,  Supp&cants: 

'  A  BILL  was  accepted  By  a  person  drawn  upon,  but  nrpra  protest  for  honour  of  the  original! 
credited*,  who  had  indorsed  it ;.  audit  had  then  gone  through  several  handsy.and  after  Aai 
aeceptance,  was  again  indoned  to  others,  and:  then  paid  by  Robertson,  the  peraon  accept* 
ing  supra  protest;  whereupon  he  and  Haliborton  apphed  for  special  warrant  to  ope- 
rate against  the  dmwer,  and  all  others  concerned..  We  granted  it  against  the  drawer^ 
but  we  would  not  give  it  agiunst  any  other.. 

No.  36.     1 744,  June  15:.     Stje,wa!RT  offaihst  Ewi^g*. 

Beew  drew  a  bill  upon  Faws  for  L.169  sterling,  payable  to  Busta,  indorsed  to  Ewing, 
which  was  protested  for  not^uxxptanoe,  25th  November  1 736,  when  Faws  had  fish  in 
their  hand,  but  owed  no  money,  and  therefore  refused  acceptance.     15th  December 
Stewart  arrested  in  Faw^s  hands,  and'  thereafter  the  fish  had  been  sent  to  Barcelona  for 
Brew^s  account — The  price  was  returned  to  Faws,.  and  a  competition  arose  betwixt 
£wing,  as  creditor  in  the  bill;  and  whooonduded'that  that  was  a  virtual  assignation  to  tlie 
proceeds  of  the  fish,?— and  Stewart,  who  insisted  that  a  Inll  isno  asagnation,  though  it  will 
^ve  action  against  the  person  drawn  on,,  if  he  wrongpusly  refused  acceptance,  wliich  can- 
not be  said  of  Faws.     The  Lords  appointed  memorials,  but  they  gave  us  little  light ; 
but  the  Court  nem.  con,  found  tlie  arrestment  preferable. 
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iSo.  87.    1 747t  June  S8.     Johvston  agakut  Hooa. 

Find  there  was  not  nich  nddficatbn  to  Mr  Hogg  ai  to  entitle  the  purtuera  tp  rer 
course. — SI  si  July  Adhered. 

No.  88.    17479  Dec.  9.    Sxa  John  Gokdon  agaimt  toj^x  Kwmixity. 

In  this  proceasy  the  question  occurred  that  we  have  so  often  decided  so  variously^ 
Whether  it  is  a  nullity  in  a  bill  that  it  bears  annualrent  from  the  date  ?  By  two  dedsions 
in  1737  and  1738  such  a  bill  was  sustiuned,— ^-Then  there  were  two  decisions  in  February 
1741,  where  the  objection  was  sustained,  and  the  bill  annulled :— And  last  of  all,  there 
were  two  decisions  in  June  and  July  1745,  where  the  objection  was  repelled,  and  the  biQ 
sustained :  And  now  again  the  objection  was  sustained,  and  compensation  on  tlie  bill  ro- 
])elled.  It  is  a  great  misfortune,  and  oven  a  reproach  to  the  Court,  to  vary  so  often^ 
that  the  law  should  not  be  uniform  whoever  are  the  parties.  I  proposed  to  make  tui  acl 
of  sederunt  to  regulate  us  in  time  coming,  but  it  was  not  gone  into, 

2io.  88.    1 748,  June  SI  •    Tuohope  against  Tusnbcll. 

TuBNfiutL  accepted  to  Taylor  a  bill  for  L.89,  payable  at  twelve  months  distance^  and 
of  same  date  Taylor  accepted  a  biU  for  the  like  sura  lo  Tumbull ;  and  TayliA*  beli^g 
debtor  to  Tudhope  in  L.17,  he  indorsed  the  bill  to  Tudhope,  whochargttl  far  payment ; 
and  he  suspended,  alleging  that  his  bill  to  Taylor  was  originally  blank,  and  intended  for 
Taylor'^s  aunt,  firem  whom  -the  money  was  at  his  desire  lionoved  for  4iis  uae^  beeause  be 
durst  not  ask  it  himself;  and  upon  getting  the  money  he  granted  the  utlier  bill ;  and  after 
the  aunfe  dotfth,  that  his,  Tumbnll^s  Inll^  came  into  Tayfor^s  hands,  who  fllod  np  Jiia 
jDwn  4iame,  and  indorsed  it  to  Tudhope  for  security  only  «if  former  debta.;  and  .the  alfo» 
l^ence  he  oiFered  to  prove  fay  Taylor\i  oath ;  and  insisted  that  Tudhope  coirid  not  have 
^h^  usual  privileges  of  an  onerous  indoraee,  because  there  were  not  three  persons  in  the 
field,  but  two  ;*-next  because  payaUe  at  a  twelve  months  distance ;  S/io,  because  indorsed 
for  security  only  of  a  lesser  sum.  There  were  some  erf*  ua  that  aigued  for  ail  die 
three.  However  Minto  having  found  the  letters  orderly  proceeded  for  the  L.17,  and 
found  expenses  due,  we  adhered,  but  found  no  expenses:  Only  we  gave  the'  cxpeoae 
of  extract,  in  case  the  suspender  do  not  pay  before  the  Sd  of  August 

No.  40.     1748,  Nov.  (22)  24.    KiNLOCH  against  Heies  of  Mercee. 

See  Note  of  Na  9,  wee  Annualsxnt. 

^o.  41.    1748»  Nov.  25.    Hekdeeson  against  Elias  Cathcaet. 

A  BILL  drawn  by  one,  accepted  by  another,  payable  to  a  tliird  party,  but  the  ^ught 
not  ^gned  dll  after  the  death  of  both  acceptor  and  creditor,  but  signed  before  it  was  pro- 
duced in  judgment,  was  objected  to  as  null.  Drummore,  on  advising  with  us,  repelled 
the  objection,  and  this  day  we  adhered ;  rtnU.  inter  alio$  the  President.  ' 


Na.  4S.    1749,  Jbxl  (Juae)  29.    Forbes  ctgainst  William  Youn^. 

Campb«xa,  m  Fhiladelpliia,  20th  June  1747,  <£rew  a  l^for  L.90  cm  ■    ■    i   , 

Treasurer  to  A«  Society  for  Propdgatmg.  Chrisdan  Knowledge,  payable  to  A.  fbrbes,. 
merchant  there  90  days  after  date,  who  indorsed  it  to  Wffiam  Young  in  Aberdeen 
for  value,  but  it  anired  at  Aberdeen  on  15th  August,  it  daya  after  ft  was  due;  and 
I7th  August  he  indorsed  it  for  value  to  George  Forbes,  who  granted!  Young  his  own 
bill  for  L.30.  15s.  payable  12lb  December.  Forbes  indorsed  Campbell^s  bill  to  his  oor- 
jrespondent  at  Newcastie,.  wim  sent  it  to  his  oonDeqpoodtent  at  Landoii)  who  did  not  receive 
it  till  13th  November ;  and  when  he  demanded  payment,  was>  answered  they  had  no 
efieets  of  die  drawers  ;  and  sent  k  back  to  Aberdeen,  without  any  protest,  to  George 
ForbeS)  who  returned  it  to  London,,  where  it  was  protested  no  eariier  than  7th  January 
1748.  Yotmg  charged  Fbibes  on  his  bill,  who  suspended,  fbr  that  CampbeD^s  bill  was 
not  honoured.  Answered,  Not  duly  negotiated.  Repffied,.  Nonecessi^  for*  negotiating 
where  the  tenn  of  payment  is  past  before  the  bill  arrives,  or  is  indorsed.  And  I,  on  the 
authority  of  MoDoy,  lib.  2:  lit.  10.  §  37.  inJoKy  found  CampbelTs  bill  not  duly  nego- 
tiaCedy.  and  lliat  no  recourse  b^  for  it,  and  thezefcwe  repelled  the  reasons  erf"  suspension. 
But'on  a  redaiming,  biUj  the  Lorda  remitted  to  '  Coutta  and  Arbuthnot  bere» 

aad  OucfatetluBy  and  — »  -  '■  in  London,  to  report  their  opinion^  which  was.  this  day 
reported'  ta  uv,  that  there  lay  recourse  on  Campbell's  bill,,  tboi^  there  was  quoted  to  Jus' 
ftoin  the  Bar  not  only  MoUoy,  but  the  authority  exf  Jaffi-ays  of  bills  of  exchange,.  Chaip.  L. 
in  efibct  in  pcunt  against  i^  and  a  proof  was  offered  that  such  was  theroustooL  However,, 
we  fouBid  that  recourse  lay,  and  sustained  the  reasons  of  suspension.  I  did  not  vote,  be- 
cause of:  the  opinion  of  these  merchants,,  and  jwt  aali  was  not  convinced  of  it  without 
further  authority  or  proof,.!  coidd  not  be  fiir.  altering.*— >89tl|  June  Adhered^  and  refused; 
a  reclaiming.  bilL    16th  June  1749*. 

No«  4S,  1 749^.  Feb.  1  *.       Thomson  agfainst  Col vill. 

*  A  BILL  was  accepted  by  ColviD  to  Spence  of  L.51.  0s.  Juljr  I742j  payable  in  six  monthv 
but  was  not  protested.  20th  August  1744,  Spence  accepted  ta  Thomson  for  L.47,  m(f 
indorsed  to  him  this  bill  in  security,  under  back  declaradon  that  it  was  in  security,  and! 
he  not  obliged  to  do  diligence ;.  and  in  fact  none  was  done  till  1746,  when  Spence  was 
bankrupt  Thomson  sued  ColvSl,  who  in  defence  proponed  compensation  and  retcn 
tion  for  relief  of  debt$..  On  Justice-CIerkV  report,  we  snatedned  the  defence.. 

No.  44,    1 749,  June  iS.        JAmiesott  against  Gillespie; 

William  Scott,  ditnrer,  12th  February  1748,  drew  on  Swan,,  also  a<  drover,  for 
L.80  sterling,  payable  to  Thomas  Gillespie,  or  order^.  18th  May,  at  the  house  of  WiL 
liam  Higfamore,  merchant  m  London,  fbr  valfa:e  received  of  Gdlespie,  and  was  incbrsed 
to  John  Gdlespie,.  and  by  him  to .Jlunieson',  and  by  him  to  Claud  Johnston,  who,  81st 
May,  andiio.aooner,  protested*  ibr  non-acceptance  and  non-paynxenC^  and  re-indorsed  It 
lb  Jamieson;  who  brought  a  process  against  Gffiespie  for  reoourse.  Kilkerran  sus- 
tained die  def<»ice,  not  duly  negotiated,  because  not  protested^'fbr  non-acceptaacc  tiH  the' 
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huBt  day  of  grace,  whereas  there  are  no  days  of  grace  for  acceptance  agreeable  to 
MoUoy,  Forbes,  and  our  decinon  6ch  and  29th  July  1743,  Ramsay  against  William 
Hogg.  And  JamiesDir  having  redaimed,  we  remitted  to  two  merchants  here,^  and  two  or 
three  at  London,  to  report  th^  opinion,  and  they  reported  it  for  sustaining  the  recourse ; 
but  one  of  them,  Ouchterlony,  Itdd  his  upon  a  specialty,  that  the  person  drawn  on  was, 
a  drover;  and  on  that  report  we  altered  the  interlocutor,  and  repelled  the  objection.  I 
confess  I  b^an  to*  have  no  great  opuiion  of  these  references  to  merchants. 

« 

No.  45.    1749,  Dec  IS.    Hoaa  agamst  Mubrat  and  Yates. 

FiKD  that  in  the  circumstances  of  thb  case,  Mr  Hogg  has  no  action  against  Murray  or 
Yates,  the  acceptors  of  these  bills ;  and  the  President  and  Easdale  thought  they  weret 
but  a  name,  and  aoc^ted  dicis  causa^  as  in  the  case  Ouchterlony  and  Hunta:  of  Pok 
mood ;  but  we  did  not  all  agree  in  that. 

No.  46.    1 750,  Jan.  12.    Alison  against  Agnes  Seton. 

PaovosT  Williamson  of  Kirkaldy  had  a  fish  debenture  1719,  not  quite  completed  in 
ali  the  forms,  for  L.862,  whereof,  and  other  such  debentures,  payment  was  stopped  orr 
account  of  suspected  fraud  in  the  sale.  He  in  1723  gave  it  to  Harry  Crawford  in  Crail,* 
indorsed  blank.  It  was  by  him  given  to  Blair  in  1737  in  security  of  debt,  who  filled' 
ub  his  own  name  in  the  indorsation,  and  afterwards  indorsed  it  to  Alison,  also  as  seeinrity 
of  a  debt  that  was  afterwards  paid ;  so  that  it  came  to  be  a  trust  in  Iiis  person,  who  recovered 
payment ;  but  the  Exchequer  retained  a  salt  bond  of  Williamson'^s.  Alison  sued  Wil- 
liamson in  recourse  for  the  sum  retained  on  the  salt  bond,  who  pleaded  compensation  on  a' 
balance  of  an  account  due  by  Harry  Crawford,  though  his  name  did  not  appear  on  the 
debenture ;  but  Alison  owned  that  he  had  it  in  trust  for  Blair,  who  owned  that  he  got 
it  with  the  blank  indorsation  ftt>m  Harry  Crawford.  Kilkerran  sustained  the  compensa- 
tion ;  and  7th  June  last  we  adhered ;  and  this  day  we  again  adhered ;  for  we  thought  that 
indorsations  of  debentures  were  only  to  be  considered  as  conveyances  of  that  debt  autho- 
rized by  law,  not  as  indorsations  of  bills  of  exchange,  and  that  if  payment  was  refused 
by  the  Government,  yet  there  would  be  no  recourse,  except  as  in  this  case  it  was  evicted 
or  retained  for  a  debt  of  the  indorser^  in  which  case,  as  an  onerous  assignee  would  have 
recourse  against  his  cedent,  so  would  an  onerous  indorsee,  but  not  with  the,  privileges  of 
an  indorsee  of  a  bill  of  exchange,  but  as  a  common  assignee,  and  therefore  compensable 
with  the  debt  of  a  prior  indorsee,  idly.  That  in  the  drcumstances  of  this  case,  there 
was  no  presumption  that  the  indorsation  was  onerous,  and  therefore  no  recourse. 

No.  47.     1750,  July  4.  A  agamst  B. 

A  BILL  beii^  payable  to  the  person  named  in  the  bill,  as  drawer,  but  not  agned  by  him, 
though  duly  signed  by  the  acceptor,  Murkle,  Ordinary  on  the  biUs,  reported  a  writer's, 
doubt,  whether  to  give  n  homing  on  it  ?  And  the  Lords  refused  homing,  as  Kilkerran 
tells  me,  for  I  was  in  the  Outer-House ;  for  such  bill  would  be  null  if  not  written  by  the, 
drawer ;  and  whether  it  was  holograph  of  him  could  not  appear  to  tlie  writer  or  to  us. 
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Na  48.    1 750,  Dec  1 L    Lockhabt  t^^mnst  Elizabeth  Mebbie. 

A  BILL  dated  30th  Maj  1731,  payable  at  Martinmas,  with  annuabent  from  the  date 
till  re-paymenty  was,  because  of  that  clause  of  aimualrent,  fouad  auU  by  Lord  MintOi( 
and  this  day  we  adhered,  and  refused  a  bill  without  answers. 

Na  49.     1751,  Jan.  29.    Cruickshanks  against  Mitchell. 

This  case  was  n^ported  by  me,  and  the  only  point  that  created  difScuIty  was  the  finti 
Whether  a  bill  from  Aberdeen  oA  London  must  in  order  to  recourse  be  protested  fw'  not- 
payment  within  three  days  of  grace,  or  if  it  is  suiScient  to  protest  the  first  day  after  the 
days  of  grace?  and  as  that  depended  on*  the  custom  of  London,  they  resolved  to  ask  tlie 
.opinion  of  Sir  John  Barnard  and  Benjamin  Long^t,  Deputy-Governors  of  the  Bank 
concerning  it;  and  Amiston  having  drawn  a  commission  for  that  effect,  I  being  in  the 
Chair  signed  U  yesterday,  and  for  the  novelty  have  subjoined  a  copy  of  it : 

^'  The  question  having  occurred  in  a  suit  before  the  Lends  of  Council  and  Session  in  * 
Scotland,  Whether  a  bill  of  exchange  drawn  in  Scotland,  payable  in  London,  and  whidi 
in  Scotland  is  considered  as  a  foreign  Ull,  must  be  protested  upon  the  third  or  last  daj 
of  grace  against  theaooeptiM';  in  order  to  afford  recourse  against  thedrawer;  ixt  if  prot^sS- 

• 

ing  the  bill  tipon  the  fourth  day  after  the  day  of  payment,  est  first  day  after  the  full  expiry 
of  the  days  of  grace,  be  sufficient  and  is  to  beheld  as  a  due  negotiation,  so  as  to  afford 
tlie  recourse  aforesaid  ?— the  Court  con^dering  that  this  questim  may  be  of  great  oons^. 
qUaice  in  the  mutual  intercourse  of  trade,  not  only  betwixt  this  place  and  London,  but 
with  foreign  parts,  and  tiiat  writers  upon  this  subject  seem  not  to  be  uniform  in  th«r 
^opinions,  thought  it  proper  for  the  grealgr  certainty  to  enquire  into  the  custom  and  prac- 
tice of  London  with  regard  to  the  above  question,  and  for  that  end  to  grant  letters  recom- 
mendatory  to  some  persons  in  London  of  known  integrity,  ability,  and  skill  in  mercantile 
affairs  in  whom  they  might  confide,  to  report  and  certify  their  opinion  and  the  practice  of 
London  with  respect  to  the  above  question  into  this  Court ;  and  in  consequence  of  that 
resolution,  have  recommended,  and  hereby  recommend  to  Sir  Jc^n  Barnard,  Knight, 
Member  of  Parliament,  and  Benjamin  Longwait,  Governor-Deputes  of  the  Bank  of  Eng- 
land, to  report  and  certify  to  this  Court  their  opinion  upon  the  question  aforesaid,  and 
what  is  the  established  custom  of  London  in  that  particular.  Signed  by  order  and  in 
presence  of  the  Court  by  their  Prendent  for  the  time  being,  this  8th  December  1747. 
Sie  svbscrdntur  P.  Grant — This  to  be  recorded  in  the  books  of  sederunt,— 9th  December 
1747. 

This  was  the  case  stated  9th  December,  and  S}r  John  Barnard  and  Benjamin  Long- 
wait  having  given  no  answer,  the  Court  resumed  the  question,  and  found,  tliat  the  pnv 
testing  on  the  first  day  after  the  days  of  grace  in  London  was  not  sufficient  to  entitle  tlie 
creditor  to  recur  upon  the  drawer,  17th  June  1748,  renitent,  Amiston  et  me;  and  on  a 
reclaiming  bill  having  given  commission  to  prove  the  practice  in  London,  7th  July  1750,, 
they  adhered,  retutcnt.  I  am  told,  the  President,  for  I  was  in  the  Outer-House.  But 
November  7th  we  altered  by  a  great  i^ajority,  and  found  recourse  not  barred  i^*«<tfid 
29th  January  1751,  altered  and  adhered  to  the  first  interlocutor  ia  1748. 
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No.  50.    1751,  Feb.  19.    Kebr  against  HtTGH  Clikhit. 

A  SUBMISSION  being  entered  into  by  the  parties  accepting'  each  at  them  a  bilt  to  the 
bther  for  sums  of  money  with  blank  indorsations  on  the  back,  and  deporting  them  in  the 
arbiters  hands,  who  thereby  had  it  in  their  power  to  make  these  inUstie  for  ai^  less  sum* 
they  pleased,  by  filling  up  a  partial  receipt  in  that  Uank^  which  they  accordingly  did  in^ 
one  of  them,  and  gave  up  the  other ; — ^it  was  objected,  ihat  that  deborded  greatly  from  the: 
Mture  and  design  of  bills  as  instrumekits  atid  velucles  of  commence,  and  was  not  a  habile 
mgy  of  mdking  subfuusions;.  which  the  Lords  cepelled ;— Hhough  I  own.  I  demurred.. 

No.  SI.    l^SU  July  fi4*    MoNCBWFF  agahisi  Mo^KTS^ifif^.. 

Lord  Kilkebban,  Ordinary,  found  a  bill  of  L.40  sterling  granted  by  the  deceased  Sir 
Thomas  Moncrieff,  bearing  annualrent  from  the  date,  void  and  null ;  and,  upon  a  recltdm- 
ing  biU  very  accurately  drawn  by  Mr  Craigie,  we  unanimously  rdiised  die  bill  and 
Adhered.  Vide  die  petition  on  which  I  have  marked  the  former  decisaons  on  that  question.. 
'SOth  July  We  adhered^  and  refused  a  reclaiming  petition  without  answers^ 

m 

'No.  52.    1 751 ,  Dec.  1 3.    MoNCMEf  r  against  Sm  Wilxiam  Mon^cihefp. 

,    Sib  Thomas  Moncbii^ff  m  1719  accepted  a  bill  to  Sir  Hugh  Moncrieff  of  Tipper-^ 

■oalloch  for  700  merks,  payable  aa  demand,  and  in  1720  wrote  a  letter  excusing  his  not 

haKring  paid  tfaenxNiey  and  pronisii^  «nmialient.    Mmicriefi^  pursuer,  got  &  disposition 

Jmn  Sir  Hi^  of  his  effects^  and  of  this  among  the  rest,  and  sued  Sir  William  as  h<^  to 

.Sir  Thomas  oaly  in  1746.     Kilkerran  the  Ordinary,  because  of  the  bills^haviiig  fain  s^ 

loiig4iver,  found  it  not  probative..  The  pursuer  reclaimed,,  and  ih^stcd  on  sundry  circum^ 

stances  to  account  fcr  the  tDcitufnity ;  but  we  adhered  in  e&ct,  only  varied  the  w<»xl«i^ 

'-•nd  found  tkit  action  did  not  lie  for  die  money;     In  that  same  piocess  we  found  annual- 

^lent  due  fvon  the  cttation  in  4his  piocess,  tor  a  promissoryaiote  of  L.SO  by  Siar  Thooaa 

to  Sir 'Hu^„ dated  in  1734,, payable  on  demand;  but  this  last  was  earned,  mtelalm 

fciidffU^-i^-particahrly  I  think  the  Prerident   la  ihis  j^ooess  also  Eilkprraen  found  annual- 

orent  due  «Dly  ftom  -citatMi  in  this  pvocess-on  a  billfcM^  1000  merks,  accepted  by.  Sit 

Thomas  to  Sir  Hiigh  in  January^  1736,  and  payable  on  daraand.    The  pursuer  redaimed) 

and  insislsd  for«nn«Qlj»ai  froib  tbedale,r-4>ot  wq^  adhered.. 


No.  53^    1752,  Jan.  24.    Dalrymple  against  Bailie  Lyon. 

The  Lords  adhered  to  Drummore^s  interlocutor  finding  a  bill  bearing  annualrent  from 
the  diite  null,  and  striking  that  sum  out  of  an  adjjudicatioiL. 

'  No.  54.    i753»NoT.  27*    Ja^ies  CamvcelIi  iigoiitft  David  Gibson. 

A  bill  upon  Archibald  Campbell  as  principal,  and*  die  said  James  Campbell  as  cau- 
,   tiofler  conjunctly  and  severally,  and  accepted  by  botli,  1)eing  suspended  by  the  cautioner, 

for  that  a  cauttotiAi^^tibligation  ocmMiiat  be  comtitatedty  al^,'ffilkcktafi  ff»t  sustii^ 
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ed  lihe  olgectimi ;  bttt  aftqr»«tK "» thesAiggcr's  dkgatba^  JFaxrts  Cmybd>h«nng  beeA 
oUiged  to  ftepoQe^  and  haraig  fickqowle^Ked  that  Iho  biU  wa»  all  tfiitken  bj  hin»  and  Aat 
lie  agiMd  to  baoQaio<»iitionar,  and  aooovding^  wxato  tiba  biHiatliat  foniif«-«4bat  tha 
diaiger  oracled  to  tba  word  ^  eautioncTy^  and  that  the  mnpoMkr  anawved  that  ha 
iwwild  ba  bound  in  no  other  w^r^-^Eilkenaui  altered  hia  kterhicutor  and  aoataiaed  the 
byi;  and  on.  a  redaisBngfaiU  and  4«Har^sw»  adhered;  forwethooghtheaaaB  bound  first 
by.  his  agreeing  to  become  cautioner. ;  2dly,  we  thought  it  a  fraud  to  induce  the  eharger 
io  aeoept  of  a  null  bilL    But  Dnunmore  (in  the  Chair)  doubted  if  that  waa  a  nulhty. 

Na  6S.    1 7^4»  Feb.  20.    Lookup  against  CaEDiTORS'  of  Crombib* 

I  OMITTED  to  mark,  20th  February,  the  case  betwixt  Andrew  Lookup  and  Creditors 
of  Crombie,  touching  two  bills  in  1722  for  L.6  sterling,  and  another  in  1724  for  about 
three  guineas,  for  which  Lookup  competed  m  1752  or  1753;  and  Lord  Strichen  found 
them  presumed  paid ;  and  on  a  reclaiming  bill  without  answers,  we  altered  a  little  tlie 
words  of  the  interlocutor,  and  found  that  no  actibn  lies  on  these  bills,  and  therefore 
adhered  to  the  Ordinary^s  interlocutor,  agreeably  to  our  decisions  in  1746,  betwixt  Mon- 
crieff  of  Tippermalloch  and  Sir  Thomas  MoncrieiP.— *26th  February, 


BLANK  WRIT. 


Na  1.     1742,  Dec- 21.        CAiRys  against  Caiuvs. 

The  Lords  found  that  a  bond  secluding  executors  with  a  substitution,  that  appeared 
originally  blank,  and  afterwards  filled  up  with  a  different  hand,  must  be  held  as  still 
blank  as  to  the  substitution,  though  the  deed  was  before  1696,  because  it  never  was  the 
custom  to  have  substitutions  blank  where  the  creditor  or  disponee  is  filled  up. 

No.  2.    1749,  Feb.  10.    Donaldson  against  Donaldson. 

jfk,  niarosiTiOK  by  the  ponuar^s  &ther  to  the  deceased  Jamea  Doifiddaoiii  hW  second 
son,  of  the  lands  of  Bairachrae,  redeemable  for  L.4^  reserving  his  liferent  and  power  to 
burden;  upon  it  James,  then  in  Maryland,  was  infeft  in  December  1T21,  and  10th 
January  1722,  Mr  William,  the  fiither,  executed  a  deed  reciting  the  dispoation,  and  in 
certain  events  burdening  the  lands  with  12,000  merks,  and  died  in  1723,  and  James 
possessed  till  his  death  in  1738 ;  and  in  1739,  Mr  William,  the  eldest  son,  pursued  re- 
duction of  the  disposiUcm  1716,  as  being  blank  in  the  defender's  name,  and  filled  up 
with  adUfeient  hand,  and  theflkr  up  not  designed,  find-  it  appeared  ex*  facie  lohave 
been  written  hkudc,  and  filled  up.  As  fiv  as  I  could  judge  by  t^e  hand-writiog^  it.  was 
filled  up  by  the  granter,  and  two  of  the  blanks  still  remained  unfilled  up  to  this  day. 
The  pursuer  insisted  on  both  the  act  1681  and  1696.  Answered,  That  it  could  be  na 
nullity  upon  (he  act  1681,  because  blank  writs  remained  valid  deeds  after  that  act^  by 
which  no  more  was  intended  but  the  wqter  of  the  hodf  of  the  4aed^  but  neidier  the 
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iUer  up  of  the  witnesses^  names  and  demgnatiDtiy  a»  Ikaa  beeitoften  ibiind,  nor  of  the  credi-*. 
tors  or  diaponees  naroe^;  and  as  to  the  act  1696,  that  it  did  not  appeax  that  it  waa  blank 
at  subscribing;  2do,  that  it  must  have  been  fillied  up  at  taking  die  samne  in  16S1  before 
delivery;  9iio,  homologated  by  the  deed  in  1782.  Replied,  The  creditor  or  disponee'^s 
name  is  now  an  essential  part  of  the  deed ;  2do^  its  being  filled  up  by  a  different  hand 
than  the  writer  of  the  rest  of  the  deed,  must  thiow  the  0fiu»  probandi  on  tlie  receiver ; 
Sfto,  not  suiScient  that  it  was  filled  up  befM*e  delieery,  untess  done'  befiire  the  same  wit^ 
nesses;  ^o,  homologation  cannot  make  that  a.  valid  deed,  and  therefore  is  no-dcfence^ 
unless  it  wer^  of  itself  sufBdent  to  convey  the  lands,  i  thouglit,  and  most  of  the  Lords 
seemed  to  tliink,  the  answer  to  the  act  1681  good>  but  the  President  thought,  that  since 
the  act  1696  made  the  disponee^s  name  an  essential  part  of  the  deed,,  that  the  writes  or 
the  inserter  of  it  became  necessary  by  the  act  168L  But  by  the  same  argument,,  so 
would  the  filler  up  of  the  witnesses^  names  and  designations,  which  are  made  essential  by 
that  scune  act  1681.  We  found  that  the  onus  prcbanH  lies  on  the  defender,  that  the 
blanks  were  filled  up  before  subscribing,  or  before  the  same  witnesses,  and.  iiv  that  we 
were  unanimous.;,  and  the  blank  that. remained  in  the  very  last. lines  immediately  be&ce 
the  subscriptions  had  great  weight  witli  some,  paiticularly  Drummore ;  and  we  repelled 
the  homologation ;  in  which  indeed  I  differed,  for  we  have  oflen  sustained  honlblogaUons^ 
«f  deeda  labouring  under  statutoi;y  nullities,,  as  the  want  of  the  writer^s  name  and  designa^ 
lion,  or  that  of  the  witnesses ;.  and  I  was  not  quite  satisfied  witli  the  destination,,  that  these 
fonoemed  the  deeds  being  probative,,  wbfch.  therefore^  might  be  supplied  by  the  granterV 
acknowledging  it  m  an  after  solemn  deed ;  wliereas  the  acknowledging  his  having  granted 
ihis  deed  blank  which  he  afterwards  filled  up,  would  not  make  it  a  valid  dieed  agtunst  the 
act.  of  Parliament ;  but  was  not  this  dostinatipn.  in  effect  a  i^tificalioQ.  of  the  formec? 
XSth  July  Adhered,. 


BOKA  ET  MAL4  FIDES^BONS  FIDE  PAYMENT: 


t 


J^o.  2;    1786,  Feb.  17.    YoRK-BtriLiMirGS  Company  agmnst  6ari>ek. 

The  Loids  sustained  the  defence  of  bona  Jide  pajnnent,  in  respect  the  payment  was 
siade  without  oellusion  after  the  legal  term,  though  before  the  conventional  term.-— 
N.  B.  The  Lords  in  the  interlocutor  avoided  using  the  words  ^*  legal  term,"^  and  used  the 
words  "the  tei^n,  of  Martinmas.? 

Jfo.  8k   1786;. Jan.  15.  July  i«  S5.    DAhBYmhS  offoinH  DalbymplE; 

Thi  Lords  adhered  to  the  Ordinary^s  interlocutor./ 

No.  4. .   1 7S8,  Jan.  26.    Corsan  and  Rac  against  Maxwsll% 

See  Note  of  No.  16^  voa  ApjJvmcATiov, 


No.  5.     17*3,  Jan.  5.    Akdrew  Spreull  against  SpR'fetLL  Crawford. 

Thotn^h  in  thia  cue  the  defender  was  found  accountable  as  vepresenliBg  his  father  a»> 
trustee,  from  circumstanoes,  yet  because  he  did'  not  know  the  trust,  and  the  Court  not 
nnenimous  either  as  to  the  trusty  we-  sustained  his  defence  of  bona  film  agunst  repelitioi^ 
iill  the  interlocutor  finding  the  trust,  but  that  notwithstanding  so  far  as  he  was-areditov^ 
'hemuft  knpute  in  pajpinenl  of  his  debts.  We  gaive  the  like  judgment  as  had  been  given 
some  years  ago  in  Sir  James  Cunnin^iam^s  case,  where  the  conveyance  to  the  truiNtee 
bore  in  general  certain  sums  of  money,  and  na  evidence  offered  that  the  sum  was  truly 
paid,— 4hat  an  ease  is  presumed,  and  that  it  ought  to  be  rated  at  a  medium  of  the  proved 
esses  of  other  debts.  17th  February  adliered,  principally  on  account  of  the.  txnnsactioiii 
1717 ;  madium  reniUiUibua  President,  Drummore,  et  me.. 

No.  6.     1 744,  Feb.  34.    Antoxius  Lesly  against  Lesi,y  of  PitcapTe.. 

Found  that  Count  Charles  iis  bound  to  denude.'— iletttif.  Strichcn,  And  Amiston,, 
Reporter..  ^  S<%,  Found  that  he  is  not  bound  to  denude  in  favour  of  Leopold,  his  eldest 
8on^— unanimously.  '  4t£^,  l*hat  he  must  denude  not  in  favoiir  of  Count  Antonius  his 
.second  son,  but  in.  &vour  of  Mr  Lessly  of  Pitcaple. — Justice^-Clerk,  Roystdn,  and  H&in-^ 
iiig  w^e  absent ;  and  Kilkerran^  Baknerino,  and  Muride,  were  wm  H^t ;  but  aU  tlie 
rest  were  unanimc^us.  But  this-  was  reveified  in  Padiameitf,  and  jjadgment  ^ven  in 
iavour  of  Count  Antonius. — 18th  February  1741* 

In  the  ease  mendoned'^  su^ra^  18th  February  1741,  the  House  of  Lords  having  re- 
versed our  decree,,  and  given  judgpoent  in  favour  of  Antonius  Count  Lessly,  a  question 
aio9e  about  rents  ujdifted  by  Pitcaple,.  in  consequence  of  our  decree  before  it  was  £eversed. 
The  case  was,  that  immediately  after  our  decree,  writs  of  a]^)ea>  were  served  in  name  of 
Charles  CajUchan,.  Count  Lesly,  and.  Count  Leopold,  lus  boh,  but  they  neglected  to  take 
out  a  writ  in  name  of  Count  Antonius,  and  aftecwaods-for  that  defect  they  were  allowcid 
to  withdraw  these  writs^  whereby  nothing  was  done  that  Session;  Both  parties  hud  givenr 
factories  to  TUUfour  for  uplifting  the  rents»  and  he  accordingly,  aHer  our  decree,  counted 
for  the  rents  1740  to  Pitcaple.  In  December  1741,  writs  of  appeal  for  all  the  three 
were  served  against  Pitcaple,  but  not  agjunst  Tillifour,  who-was  no  party.  In  March 
1742,  Tillifour  pwd  Pitcaple  L.llO  sterling  more  of  rents,  and.  in  April  1742,  the 
decree  was  reversed^  and  the  Lords-  sustained  Pitcaple^s  defence  of  fructU9  bona  Jlde  €aiu 
iumptt  as  to  all  preceding  the  appeal  in  December  1741,  but  repelled  as  to  after  pay-, 
ment,  and  sustmhed  TillifourV defence,  <<^  lawfully  paid.^  1  indeed  differed  as  to  the 
first  point,  but  I  was  alone.  2  kh  February  Adhered  as  to  all  that  Pitcaple  received', 
before  the  appeal;  and  13lh  February  1745  Adhered  as  to  the.  whole.— (I5th  Februmj;' 
1744.) 

No.  7.    1 751,  July  ff.    ChmsTiAij  BfeGo  agoihst  Ma  Thomas  Rigg: 

In  1718,'  Mr  Rigg  purchased  fix)m  Efnterkine  lands,  that  had  been  feued  out  by  the 
fknuly  of  Loudoncvm  deeimirimlunt^  It  appears  diat  some  stipend  had  I)een  allocated  on 
them  about  a  century  ago,  but  no  evidence  that  any  stipend  had  been  paid  but  once  Ixk 
1700 ;  and  in  1702  Enterkine  obtmned  decreet  in  absence  of  repetition  against  the  Minis* 
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ter^  and  he  in. 1703  raided  reductbn  of  that  decreet,  but  went  no  further,  and  no  inqp!^ 
sUpends  were  demanded  till  1740-;  that  tliat  Miiu8ter*9  relict  sued  Mr  Rigg  for  the 
;aUFeilds  fiotn  17M  titt  the  Miniater'a  deaflt  in  1738  ;«-aiMl  I>r«taniiiore  foiwl  bbn  liable. 
But;  we  in  respect  of  hb  infeAaaent  cum  Acimh  indMm^  and  tba^  bo  daviaod  ImmI  baqn 
made  from  1703  till  1740,  lualaaed  hiaddenoe  of  ioM  >b  posaeMiGn.  Sd  July  W# 
idtered  aod  repelled  the  bcnajiia^  andfeond  Mr  Bigg  liable,  unanimous  except  Justice^ 
Clerk,-«4)ecause  the  defender's  charters  though  fium  deeimU  inelmB  eontaamd  a  reida^ 
fur  the  tithes,  and  an  obligement  to  relieve  of  the  King's  annuity,  ond  the  Minister  ha4 
two  homings  in  1668  and  1695,  and  there  was  some  evidence  of  poesessian  before  170Q. 
•H[5th  February.) 


BURGH  OF  BARONY. 


No.  1.  1754,  Dee,  7-  Eakl  Wigton  against  Bailies  of  ^iekixtilloch. 

•      •  '  ■*■  « 

The  Lords  found  the  jurisdietion  of  the  Bailies  of  the  Town  not  exclusive  of  the  juria- 
diction  of  the  ordinary  Court  of  the  Barony- held  by  other  Bailies  ajqiointed  by  the  Bami. 

The  Lords  adhered.  My  reason  wte,  that' the  Bailiaxy  was  tolhe  Baron^s  own  head 
burgli,  where  he  should  hold  his  Courts  and  have  his  prison,  and  conaequenily  his>  Baron 
Bailie  must  have  jurisdiction  there.  I  iliatanced  the  ease  of  Sheriiflb  and  Magistraites  of 
Edinburgh,  and  in  that  pmnt  tliere  is  no  difference  betwixt  jurisdictions-ghren  1^  the 
King  and  given  by  tlie  subjects,  as  appears  by  the  decision  Lord  ColviU  against  Town 
of  Culrom  in  1666.  *  1 1^  instanced  the  case  of  the  Canongate,  where  theTown-Coun- 
m\  diose  theirown  Bailies,  and  the  Regality  and  Baitm  BaiUe  sat  jointly  with  them  in  all 
causes  eonoeming  the  inhabitants  of  the  Burgh. 


BURGH  ROYAL. 
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No.  2.  1785,  Feb.  7.  Late  Macistratbs  of  Stirling  e^^atn^  Presekt. 

Ths  Lords  adhered,  in  respect  the  pursuers  were  Magbtrates  and  Coundllors  at  the 
time  of  the  election. 

No..&    17S5,  June  IS.    Carnegy,  &c.  agninst  Bailies  of  ;Forfar. 

.  Tfan  L<9d0/appointed  them  to  be  summoned  to  answer.  The  reason  was,  that  Aey 
trere  the  King^s  Bailies  and  should  refuse  no  iifan,.  and  the  President  said  th^  muft 
anawer  aununarily^ 

^  DicT.  No.  6.  f.  7996* 
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IJo.  i.  1  tS^,'  Julj  as.  Johnston,  &c.  againtt  Magistrates  of  EDmBtmcH. 

'   Taa'I^aria  ndhffiwl  to  fkeir  famgr  iptj»pLiwiitnii  yitiiKf^mtiig  \\<^  pumifr^P  title  to  punilc 
axluctioiw 

No.  B.  17S6,Jan.81»  McDonald,  &c.  against  Gotebnor  of  Fobt-William, 

The  Lords  found  t^at  there  was  here  no  nrcoiporation,  but  that  each  inhabitant  might 
declare  his  own  rights  and  privileges ;  and  found  that  the  Governor  liaving  neither  pro- 
perty nor  superiority  could  not  restrain  the  inhabitants  from  brewing,  importkig  orselling 
▼ivers. 

No.  6. 1 736,  July  7.  Canblemakees  ofEDiNSCKCH  a^t/»/  Magisteates. 

Ths  Loids  refused  t)»  Candlemakers"^  petition  unanimously^  but  appointed  a  Commit- 
tee of  them*  own  number  to  meet  with  .the  Magistrates,  and  hear  any  just  cause  of  oomi^ 
plaint  the  Candl^nakers  ought  have  agiunst  tlie  regulatibn.^^ 

Na  7*    17d6»  July  Iff.      NicoL  against  Geosett. 

The  Lords  sustained  the  reason  of  suspension  that  the  suqpender  had  renoimced  40« 
iays  before  Whitsunday.  What  moved  most  of  them  was,  that  there  was  no  evidence  by 
judicial  proceedings  of  the  custcsn  of  the  burgh  to  renounce  before  Candlemas.  We  all 
agreed  that  as  to  the  form  of  warning  in  burgh,  the  custom  of  the  burgh,  and  not  Queen 
Mary^s  act  is  the  rule ;.  but  several  doubted  whether  the  act  was  not  the  rule  as  to  the> 
time. 

No.  8*    1737,  Jan. 26.  Merchant  Comp axit of  EDiifBxmGuagaiii9tBx)0*. 

The  Lonb  refused  the  bSl  and  adhered.. 

_         •  •    •  .    ■  •       * 

No.  9.     1738,  FeK  L.    Magistrates  of  JiPBtrnGH;  Competing. 

The  question  was  ypon  die  injiport  of  the  act  7th  Geo.  11.  anent  a  inmority  separating^^ 
from  a  majority  of  the  Council  at  an  annual  election :.  Whether  Haswell  and  the  others  of 
bis  side  sepaxating  ftom  the  rest  on.-the  15th  Sbptember  fell  under  the  act,,  and  conse- 
quently vcidJed  HaswdTsown  election,  and  even  inferred  a Jiurgc  penalty.on  each  of  them  P 
The  Lords  found  it  fell  not  under  it,  and  tlierefooc  regelled^^that  objection  to  HusweU^s 
election,  unamiwurfy.  excej^t  Eilk^Tsm., 

« 

}(6. 10.    I7S8,  Dea  ,13.    GORDON  aganut  Bailies  of  Annan;: 

GoanoN.  being  on  brieves  flK>m  Chancery  served  before  the  Stewsuxl  of  Kirkcudbriglit 
liar  in  some  tenements  in  J^nnan  held  burgage,  upon?  the  retour  obtained  a  precept  from 
the  Chancery  to  the  Magistxstes^  to  infeft  him,,  which  tfiey  refused,  and  instruments  were 
hereon  taken,-— and  Gordon  presented  before  me  as  Ordinary  pn  the  bills,  a  bill  for  a  wai^ 
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rant  to  the  Director  of  die  Clianceiy  to  Lwue  new  precepts  to  another  person  to  iiifeft  him 
in  place  of  the  Bailies.  I  thought  if  such  warrant  was  to  be  grants,  it  behoved  to  be  on  a* 
bill  to  tile  wliole  Lords.  Sdly,  I  thought  no  such  could  be  granted  within  a  burgh,  because 
of  the  act  of  Parliament  1st  James  VI.  declaring  all  sasbes  null  not  given  by  the  Bailie 
and  common  clerk  within  burgh  without  exception, — ^but  that  the  remedy  lay  by  homing, 
which  the  Lords  might  ffrant.  However,  I  reported  the  bill,  and  the  Lords  were  of  my 
opinion,  and  upon  rcpcxt  I  refused  the  bill  as  incompetent     Vide  the  IStli  infra. 

The  Lords  having  considered  the  bill  with  the  petiuonor^s  retour  in  the  burgage  lands, 
with  the  instrumetit  against  the  Magistrates  of  Annan  requiring  them  to  infefl  him,  grant 
warrant  for  letters  of  homing  for  charging  them  in  terms  of  the  petition.— l3th  December* 

0 

4 

No.  12.    1740,  Feb.  23.    Lobd  Braco  fl^tw^/ Town  of  Ba>'pf. 

•  ■ 

Tme  question  was,  Whether  Lord  Braco  having  purchased  lands  held  burgage,  and 
the  Magistrates  refusing  to  recdve  him,  there  lies  summary  complaint  against  them  to  this 
Court  in  order  lo  charge  them  P  and  we  appointed  the  bill  to  be  intimated  and  the  Magis- 
trates to  be  served  with  a  copy. 

The  Lords  in  this  case,  in  respect  the  Town  compeared  and  did  not  deny  that  resigna- 
tion was  mode  and  accepted,' thought  the  summary  application. competent,  and  found^the 
Town  bound  to  grant  a  charter  in  terms  of  the  last  charter  of  resignation  in  1675,  and 
granted  warrant  for  letters  to  charge  them  accorduigly ;  though  if  no  resignation  luid  bccu 
accepted  we  had  great  difficulty. 

No.  13.    1740,  Dec  12.    El£ctiox  of  HAnDiNOTOK. 

The  question  was,  Whether  the  defenders  had  incurred  the  penalties  of  the  act 
7th  Geo.  II.  for  making  a  separate  election  at  last  Michaelmas,  notwithstanding  their 
process  yet  depending  of  the  election  1739,  and  that  they  made  no  secession,  and 
did  not  remove  from  the  place  of  election  where  their  majority  of  the  Council  1739 
elected  at  last  Michaelmas — ^in  respect  it  plainly  appeared  that  process  was  a  mere 
sham,  and  the  defenders  had  no  real  intention  to  have  it  decided,  but  to  make  a  pre- 
tence  for  a  double  election,  in  order  to  choose  a  separate  delegate  for  the  election 
to  Parliament ;— at  least  from  the  procedure  in  that  process  we  strongly  suspected 
tliat  was  the  purpose.  It  was  also  a  separate  question.  Whether  only  the  eight  per- 
sons who  undoubtedly  were  Councillors  for  the  year  1739  could  incur  these  penalties, 
or  if  also  the  other  seven  who  pretended  to  be  Councilors,  but  were  not  owned  by  the 
compliuners,  woidd  incur  that  penalty  ?  The  President  was  clear  that  tlte  eight  had 
incurred  these  penalties,  «nce  the  depending  process,  (though  not  yet  regidarly  befbre  us) 
appeared  to  be  all  affectation,  and  so  thought  Dun,  Drummore,  and  Tweddale.  On  first 
reading  the  act,  I  imagined  that  the  act  was  intended  to  remedy  the  old  abu^  of  seceding^ 
and  there  by  separating  fvem  the  majority  of  the  Ma^trates  and  Council  was  meant 
seceding.  But  the  President  and  others  talked  of  it  as  a  thing  so  certain,  that  making  a 
separate  election  incurred  the  penalty  without  seceding,  that  I  was  willing  not  only  to 
yield  but  to  conceal  my  notion.  But  as  great  weight  was  lud  on  that  proce^  being 
afl^tedy  and  however  muoh  I  was  convinced  of  the  same  thing,  yet  as  it  was  not  yet  lai4 
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^fore  lis,  could  not  give  dr  fottbd  any  judgment  upon  it.  I  desdred  to  know  tlie  opinion 
of  die  Court  what  the  law  as  to  this  act  would  be,  suppose  the  defenders  sincere  in  that 
process^  yeasoppose  it  Well  founded,— and  in  general  in  ever^  case  where  a  new  election  is 
oome  on  before  the  oontroverwes  anent  the  former  election  are  finally  decided  either 
here  or  in  the  last  resort,-— eren  although  die  Magistrates  out  of  possession  bad  a 
decree  of  this  Court  for  them  stopped  by  an  appeal,— for  as  there  was  no  exception  of 
that  case  in  the  act,  if  tfaey  were  within  the  purview  of  it,  however  the  Court  might 
sustain  such  a  favourable  plea  as  a  defence  against  the  penalties,  yet  it  could  never  legi- 
timate the  separate  election  made  by  them  if  tlie  act  declared  it  nulL  If,  on  the  other 
hand,  a  separate  election  in  such  a  ease  was  not  within  the  purview  of  the  statute,  then  no 
case  could  fall  under  it  where  the  former  election  was  still  subjudice.  I  received  no  answer 
till  Amiston  spoke,  and  that  very  fully,  that  for  the  above  reason  this  was  not  within  the 
statute ;  and  as  nothing  is  mentioned  in  the  statute  of  depending  controver^es  of  elec 
dons,  and  I  thought  the  Le^lature  could  never  mean,  when  tlie  Magistrates  duly  elected 
were  kept  out  of  possesion  for  a  year,  to  void  their  election  for  ever,  because  they 
were  not  able  to  obtain  redress  before  next  election,  therefore  I  thought,  that  according 
to  my  first  notion  of  it,  the  act  <^  by  separating  from,^  Sec.  meant  the  same  with  <5  seceding  ;^ 
whereas  tlie  Presidents  opinion  was,  that  in  the  case  stated,  the  Magistrates  out  of 
possession,  though  the  right  of  election  was  truly  with  them,  and  it  should  be  afterwarda 
so  found,  could  not  make  a  new  election  without  contravening  this  act.  But  upon  the 
question,  it  earned  that  the  defenders  were  not  within  the  t^rms  of  this  act 

No.  14.    1741,  Jan^  27.     Election  of  Haddington. 

I  WAS  in  the  country,  confined  by  the  storm,  when  the  first  interlocutor  was  giveni 
and  therefore  did  not  mark  it,  but  it  is  full  in  the  reclaiming  bill  which  I  keep.  The 
Lords  adhered  to  the  former  interlocutor,  sustaining  the  objection  that  the  execution  was 
not  signed  by  the  witnesses,  and  found  it  not  now  supjdiable.  The  word  n(no  was  added 
by  Amiston,  because  he  thought  in  the  general  it  was  suppliable.  But  as  tlie  amended^ 
execution  was  not  produced  within  the  year  of  the  defender'*s  magistracy,  as  to  which 
I  tliought  it  not  suppliable  in  the  general  at  any  time  after  it  was  produced  in  judgment, 
I  thought  the  producing  it  after  the  year  did  not  alter  the  case,  if  it  were  suppliable. 
They  adhered  as  to  the  other  two  points ;  that  the  execution  did  not  bear  with  whom  the 
eopy  within  the  house  was  left,  and  3<%,  that  Brindles,  one  of  the  Councillors^  was  not 
called.  They  waved  determining  die  point  in  the  other  petition,  that  the  process  was 
not  insisted  on  within  die  year ;  only  Amiston  declared  his  opinion  that  it  was  a  Ikvpro* 
cess ;  and  they  found  the  pursuers  liable  in  expenses. 

No.  IS.     1741,  Feb.  t5.        Election  of  BrechiiJ. 

The  Lords  found,  Isty  tiiat  no  new  execution  could  be  received.  Tjjpy  repelled  the 
other  no-processes  tliat  the  defenders  were  not  designed,  and  that  the  execution  bore  at  the 
dweUing  houses,  and  not  tjf,  though  it  was  delivered  to  tlie  servants.  But  they  sus- 
tained the  objection,  that  the  execution  did  not  specify  where  the  dwelling  houses  were. 
But  they  found  that  it  can  be  amended,  contrary  to  a  decision  I  marked  23d  July"  1734, 

K 
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In  this  last  Armston  did  not  vote^  but  did  Tote  in  the  rest  on  the  side  of  the  Biajority.-— ^ 
(N.  B.  Dun  did  not  vote  in  any  of  the  points.)  They  superseded  another  objection,  that  the 
persons  who  got  the  copies  weee  not  servants  to  the  parties,  tiH  Ae  messenger  amend  his. 
execution. — 6th  February  Adhered,  and  found  the  Deacon,,  not  being  a  member  of  Coun->. 

^,  need  not  be  called.-*(21st  January.) 

* 

No.  16.     1 741,  Feb.  IK    Election  of  the  Town  of  P^uth. 

The  Lords  having  formerly  found  that  Provost  Craw,  and  his  adherents,  might  as^ 
Councillors  for  the  preceding  year,  carry  on  the  reduction  of  Provost  Fergusmi^s  elec* 
tion,  they  this  day  found  that  the  separation  at  this  elecdon  was  not  in  terms  of  the  act 
7th  Geo.  II.  and  before  answer,  allowed  a  proof  of  the  unlawful  combination..    Amiston 
thought  both  elections  null  at  common  law, Fergusons  becauseof  the  separation,  and  Pn>> 
vost  Craw^  for  his  refusing  to  put  the  questions  mentioned  in  the  minutes,  though  he^ 
thought  the  several  members  not  bound  to  answer  the  queries  there  mentioned.  I  humbly* 
differedy-^I  thought  the  Provost  lawfully  refused  to  put  the  q^iestion,  when  the  decision,  as. 
was  admitted,  could  not  bind  any  of  the  Councillors;  but  aa  the  eleven.  Merchant  Councillors 
liad  plainly  tl)e  right  of  electioa  if  no  objection  lay  against  them,  therefore,  that  as  the  seces* 
mon  of  the  15th  Councillors  was  unlawfuL  so  likewise  their  election  was  null,  as  it  must  have 
'  )^n  had  they  staid..  On  the  other  hand,  if  such  objection  lay  against  the  1:1  as  made  thent 
incapable,  then  the  right  of  election  was  with  the  3  Merchants  and  12  Trades  Councillors,, 
and  had  they  staid  still,,  the  election  made  by  them  must  have  been  preferred ;  and 
if  they,  being  in  the  knowledge  of  the  unlawftil  combiiaation,  did  therefdi^  separate^ 
I' thought  it  wou)d  be  too  strong  an  effect  ^ven  to  that  separation  to  void  their  election ;. 
Vid  it  was  upon  my  saying  so,  the  act  was  pronounoed  before  answer*;  and  they  found, 
1)iat  the  defenders  might  be  adduced  as  witnesses  against  one  another,  but  could  not  be 
examined  on  his  own  entering  into  the  combination,  without  referring  aimpltciter  to  oath. 
)lth  February  Sustain  the  neaaon  of  reduction  of  Provost  Ferguson"*^  election,  and  those 
•f  his  side,,  and  reduce  tlie  election  unanimously.     18th  F|^ruary  Repelled  the  reasons  of 
reduction  of  Provost  Crawls  election.  ^  .Pro  were  President,  Justice-Clerk,  Minto,  Stridien, 
«nd  I.     Con.,  were  Drummore,  Amiston,  Dun,  Baltnerina,  and  Murkle.     But  Moneie 
did  not  vote  in  any  of  the  questions,  because  of  his  relation  to  Provost  Ferguson.    Tlys 
judgment,  upon  an  appeal,  was  affinned  without  a  divi^on.! — (13th  January.) 

No.  17..    1 741,.  Feb.  1 7.     Election  of  Lochmaben. 

The  Lords  found  tiie  act  7tb  Geo.  II.. extends  to  the  conclusion  of  declarator,  as  well 
as  of  reduction  of  elections  of  Burghs.  2dfyj  That  raising  a  summons  within  the  eight 
weeks,  without  executing  against  the  whole  parties  is  not  enough,— and  refuflfed  the  UU 
fi)r  Sir  Robert  Laurie,.  Lord  Advocate,  &c..  witl^out  answers.-— N.  B.  I  was  in  the  Outer* 
Bouse.. 

No.  1 8.    1 742,  Xov.  80.   Tacksmen  of  Edin.  Impost  o^in^t  Gilcheist. 

Ui^AViMousLY  find  whatever  is  imported  for  sale  is  liable,  to  the  impost,  to  whomsoever 
it  be  sold.. 
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No.  IS,  i74S»Noy.24.  ELficTiON  of  Foefar. — Binning  ^ain^  BiNNXKa. 

An  election  of  Forfar  in  1741  was  quarrelled,  and  in  June  1743  the  Court  found  a 
no-process,  and  an  appeal  was  served,  but  not  yet  discussed.  Both  sides  continued  to  make 
new  separate  elections  in  1748  and  1743,  but  Alexander  Binning  continued  in  possesion. 
James  Binning  gives  in  a  summons  complaining  on  the  act  of  Parliament  of  the  elecr 
tion  1743 ;  but  we  find  it  not  founded  on  the  statute,  and  therefore  not  competent. 

No-  2a     1 744,  Feb.  29.    Town  of  Banff  against  Campbell* 

'  The  LfOrds  adhered  to  Kilkerran^^  interlocutor,  finding  the  Burgh  of  Banff  and  the 
present  Magistrates  not  liable  for  the  malversations  of  former  Magistrates  in  their  offices. 

No.  21.     1744,  July^Sl.        Ogilvie  against . 

This  building  consisted  of  five  storeys  to  the  High  Street  above  tlie  causeway ;  but  aa» 
they  were  obliged  to  have  the  chimney  in  the  fore^wall,  instead  of  carrying  up  a  small 
dead  stalk  above  the  side-wall  to  the  height  and  above  the  roof,  they  carried  up  three 
tittle  gables,  in  which  they  placed  garret  windows  on  each  side  of  the  diinmeys,  whick 
made  an  appearance  of  a  sixth  storey,  but  w^  all  within  the  roof,  and  no  other  gan^t 
storeys ;  and  as  tlie  declivity  down  tlie  Old  Provosf  s  Close  was  very  quick,  the  houses  the^e 
helow  the  roof  and  above  the  Close  were  seven  storeys,  and  each  storey  made  but  one 
house  with  the  fore^part  of  tlm  A  bill  of  suspension  was  presented  to  me,  whidi  I 
reported,  and  the  Lords  refused  'the  bill  both  as  to  fore-part  and  back»part  ^ 


No.  22.    1745,  July  81.    Election  of  iNVE&KEiTHiNa. 

Mr  John  Cunkikgham  and  others  raised  a  reduction  of  an  election  of  Sir  Robert 
Henderson  and  others,  as  Ma^strates  of  Inverkeithing,  and  a  declarator  of  their  own 
election,  wherein  we  found  last  Session,  that  the  old  Deacons  had  right  to  be  in  Council 
at  least  till  the  admission  of  tlie  new  Deacons,  and  therefore  allowed  a  proof  of  their  being 
by  force  kept  out ; — and  the  proof  of  that,  and  of  other  particulars  complained  of,  being 
reported,  three  days  of  this  week  were  spent  in  hearing.  The  keeping  down  the  old  Deacons 
by  force  was  clearly  proved,  and  indeed  the  defenders  had  procured  a  warrant  of  two 
Justices  of  Peace,  and  the  aid  of  Constables  to  do  so ;— -4>ut  tlie  question  was  as  to  the 
effect  of  that  force  ?  Some  thought  (iiUer  quo»  ego)  that  that  depended  on  tlie  power  or 
right  these  old  Deacons  had  to  act  in  the  election ;  that  if  they  had  an  elective  voice, 
then  that  would  be  sufiicieht  to  annul  the  defenders^  whole  election,  because  \A  fa6t  these 
old  Deacons  gave  the  pursuers  the  majority ;  but  though  that  had  been  doubtful,  die 
force  used  upon  four  electors,  might  l»ing  a  ju^um  mttm  on  some  of  the  rest ;  but 
if  all  their  right  was  to  concur  with  the  rest  of  the  Council  in  judging  tlie  controverted 
electi<ms  of  some  of  the  new  Deacons  chosen  in  their  place,  then  that  force  could  not  in- 
fluence the  election,  because  we  behoted  to  judge  whetlier  bene  or  malt  jwiioatmfi  as  t«i 
tlieae  new  Deacons ;  and  our  judgment  must  be  the  same  in  that  question,  whether  the 
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oM  Deaiooii&  irett  admitted  to  judge  m  prtnui  tnstantid  or  not  ?  and  in  that  case  this  was 
uo  fbroe  upon  any  of  the  electoni,    Tinwald  again  thought  that,  Hix  nc  give  Hcusy  force  at[ 
an.  election  was  sufficient  to  void  it^  and  .so  also  seemed  the  Premdent  to  think,,  and  so  did 
Dnimmore.     As  to  the  right  itself  of  the  old  Deacons,  in  this  Burgh  no  Deacons  sat  in 
Council  virtute  officii  till  1742,  when  by  an  act  of  the  Town-Council,  on  the  application  of 
both  the  Craftsmen  and  GuDdry,  and  ratified  by  the  Convention  of  Boroughs,  they  were 
brought  into  Council  upon  the  same  plan  with  the  set  of  Culross,  and  by  that  set  the  old^ 
Deacons  voted  in  the  election  of  Councillors^  and  then  tlie  new  Deacons  were  admitted,^ 
«nd  they  and  not  the  old  voted  in  the  election  of  Magistrates.     The  Lord  Advocate  for 
the  defenders,  objected  to  the  power  of  both  Council  and  Convention  to  introduce  the 
Deacons  to  the  Council^  and  from  some  words  in  the  acts,,  argued  that  the  set  of  CulroS» 
was  referred  to  not  as  the  model  of  the  Deacons^  admission  and  powers  in  the  Council,  but 
as  the  model  of  their  own  election  by  their  crafts.   But  the  Court  were  pretty  unanimously 
of  a  different  opiraon  in  both  points^  though.  th«  Convention-act  wasinaocuiately  expcessed^ 
and  the  set  of  Culross  made  np  mention  of  the  form  of  election  of  Deacons  by  their  Cmfts^ 
%dtherdid  the  Court  regard  it,  that  at  the  election  1743,  when  there  was  no  dispute,  and 
when  only  one  of  the  Deacons  was  changed,  the  old  Deacon  did  not  at  all'  come  to  the  election, 
and  the  new  Deacon  voted  in  the  choice  of  new  Councillors,  at  least  pHxliiced  his  act  of' 
admission  bef6re  they  were  chosen,  because  that  single  act  could  not  alter  the  rule  pre-^ 
acribed  by  the  acts  of  Council  and  Convention ; — and  thcrcfbre  I  bought  that  the  old 
Deacons  had  aiko  an  elective  voice  upon  the  whole.     We  first  reduced  Sir  Robert'  Hen- 
derson and  other  defenders  their  election,  and  next  we  sustained  the  pursuers^  though 
not  as  a  consequence  of  the  other,  but  because  the  fbur  Deacons  gave  the  pursuers  the 
majority  in  the  election  of  new  Councilors,  though  if  the  old  Deacon  had' not  an  etective 
voice,  I  should  not  have  voted  for  reducing  the  defenders\     We  also  reduced  the  defeiw 
^rs^  election  of  a  Deacon  of  Shoemakers,  and  sustained  the  pursuers^  because  offoroe^ 
by  imprisoning  one  of  them  whp  was  for  die  pursuers^  Deacon,  and  would  have  made  a 
siajority,  but  by  imprisonment  and  hard  usage  was  forced  to  vote  fbr  the  def^ders^    We 
likewise  found  that  Craftsmen,  whom  they  called  Grass-men,  t.  e.  gentlemen  admitted  into 
the  Crafts  without  trial,,  (which  had  been  practi^'  about  28  years,  but  voted  in  electing 
Deacons  only  since  Aey  got  seats  in  Council)  had  no  right  to  vote,  and  therefore  we  re- 
placed the  defenders^  dection  of  a  Deacon  of  Weavers  that  had  been  carried  by  them, 
imd  sustained  the  pursuers*  election,  notwithstanding  the  defbnce  that  that  objection  was 
not  made  at  the  election,  and  there  wer^  Gt^ass-fj^eemcji^  who  voted  on  both  sides.— 31st 
July  adhered.— (5th  July.) 

No.  23;    X  747,  July  2.    Election  of  St  Andrews. 

A  AEDFCTiOK  bdug  raided  by  some  CoimciUors  of  an  election  made  at  Michaelmas 
174£,  of  Magistrates  and  Councillors  at  St  Andi^ws^  because  at  making  the  election  there 
ware  present' only  ten  CounciQors,  whereas  the  Tbwn  Coundlis  89  ;*— answered,  there  was 
f^  suffident  quorum  in  the  Town^  for  there  were  other  seven  Magistrates  and  Coundllors 
in  the  Town,  who,  when  required,  refused  to  attend  the  election,— on  the  contrary,  com- 
bined to  disappoint  thq  election,  shut  u]3»  the  Council^iouse,^  and  went  out  of  Town.   At 
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the  hearing  in  presence  we  diought  ihat  ten  Councillors  ecnxlA  not  carry  on  an  cleo 
tion ;  but  we  thought  that  those  who  wilfully  absented  have  no  title  to  complain,  and 
therefore  ordered  the  complainers  to  condescend  if  there  were  any^of  the  complaincrs  who 
were  casually  absent ;— -^d  on  the  condescendence  we  found  four  o£  them  were  not  barred^ 
and  therefore,  2do^  we  reduoed  the  election.  :  In  the  first  I  did  not  vote.  The  second 
earned  five  and  th^  President  to  four.  I  was  very  unwillingly  on  the  side  of  the  majoritv* 
Hurkle  did  not  vote.  This  was  January  15th  ;  and  on  a  reclaiming  bill,  June  3,  we 
adhered  to  the  first,  and  found  tliat  these  four  constituent  membera  of  the  Council,, 
though  not  present  at  the  election,  might  on  the  statute  summarily  complain ;  but  founc^ 
that  10  though  a  minority  of  the  Council  might  make  an  election,  and  repelled  that  reason 
of  reduction'  by  the  scrimpest  majority.  RentL  trUer  aliox  President  et  me.  Vide  2d  July 
1747. 

We  altered  the  interlocutor  of  3d  June,  and  reduced  the  election  made  by  the  ten.. 
JBemif.  Amiston,  Drummore,  Dun,  Monzie,  and  Shewalton.    For  the  interlocutor  were,. 
Minto,  Strichen,  Haining,  Murkle,  Tinwald,  et  ego,  beside  the  President.    Kilkerraiia. 
was  in  the  Outer-JEIoufle,.  and  Ley  en  did  not  yQte.T— 2d  July.. 

ISTo.  24.    1747,  June  II.        Election  of  Wick. 

Akds&sok,  &C.  having  by  sutnmary  complsunt  quarrelled  the  election  at  Micliaelaia»^ 
1745,  thej  raised  reduction  of  the  election  1746,  as  made  by  the  Magistrates  chosen  im 
1745.    Against  this  kust  sundry  objections  were  made,  particularly  that  tlie  whole  Bur*- 
gesses  should  have  been  called,  because,,  by  the  set^  the  election  is  made  bj  them  out  of  a 
ket  made  by  tlie  Magistrates  of  the  preceding  year ;  but  we  repelled.it,  since  by  calling 
the  Magistrates  and  Coundl  the  liurgh  itself  was  called.    But  we  sustained  other  two 
objections,  viz.  tha$  the  executions  did  not  express  the  names  of  the  whole  defenders  in 
tenna  of  the  act  6th  1672,  which,  was  matcnal  here,  because  if  any  one  waa  not  called  be 
could  not  insist  agunst.  the  rest;.  2dly,.That  alter  it  was  executed  against  one  of  them, . 
llie  summons  wa&  altered  and  cut ;.  and  in  res^xect  of  this  judgment  in  tlie  reduction  of 
the  election  1746,  we  found  no  use  for  deciding  in  the  complaint  of  the  election  1743,. 
because  it  onuld  now  ha^re  no  effect,. since  the  election  1746  was  now  by  the  acts  7th  and 
16th  Gcp.  IL  become  unquarrellaUe;.  (11th  February.)^— But  upon  redaimieng  bill  and 
answers  we  thought  that  tlie  reduction  did  not  fail  under  either  of  these  acts,  and  might 
yet  be  brought,  though  tbe  two  months  aire  elapsed ;  and  that  therefore  the  coaipkdners . 
might  yet  insist  in  their*  complaint  of  the  election  1745.  (28th  February.)-^— The  same  day 
we  gave  the4ike  judgment:  as  to  the  complaint  of  the  election  of  St  Andrews  in  1745» 
and  found  that  we  must  yet  decide  on  it^  though  there  has  yet  been  no  oomidaint  or 
reduction  of  the  elecdsn  1746: 

When,  the  Lords  proceeded  to  advise  the  complaint  itself  I  was  in  the  Outer-. 
House,  and  at.  my  return  heard  the  President  giving  his  (pinion  that'  the  faculty  or 
privilege  given  the  Earl  of  Ciuthness,  would  not*  gp  to  Miq^ar  successors,  and  that 
it  was  still  in  the  famUy  <^  Caithness ;  but  as  there  was  here  na  dedaralor, .  and 
Ulbster  and  his  audiors  had  been  long  in  possession,  therefore  they  repelled  that  objec- 
tipD^  and  for  the  saoie:reaaoB  of.  long  usage  repelled  the  olgection^  of  the  Provost  and 
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one  of  the  Bailies  not.  being  indweHers  in  the  Burgh^  tod  assoilzied  frqm  the  coiBplaint. 
~(1 1th  June.) 

ar 

X. 

No.  25.    l7*7>JuneSO.    Magistrates  of  KmswALL  against  Inhabi- 
tants of  Stromness. 

l^HE  Magistrates'  pursue  the  defenders  as  unfree  traders,  upon  the  84th  act  1503, 
lS4ith  act  1692,  5th  act  1672,  to  pay  the  value  of  all  goods  imported  or  exported, 
bought  or  sold  for  some  years  backward ; — ^but  we*found  that  no  such  action  does  lie  for 
the  value  of  these  goods,  but  only  for  confiscating  the  goods  themselves ;  and  refused  a 
bill  reclaiming  against  Minto's  interlocutor  without  answers.  Only  Amiston,  Strichen,  and 
uMonjie  were  for  seeing. 

No.  26.     1747,  July  3.      Election  of  Rutherglen. 

.  By  tlie  set  of  this  Burgh  the  inhabitants  Burgesses  chose  by  a  pdl  eight  persons,  out 
of  wh(Hn  the  Magistrates  chose  three  to  be  Councillors,  and  the  sfveral  Crafts  chose  each 
six  persons,  of  which  six  the  Ma^strates  chose  three  to  be  Councillors  this  last  year.  A 
bill  of  suspension  was  presented  of  the  votes  of  15  Burgesses  because  they  were  ooaliers,  and 
from  an  Ordinary  in  time  of  vacance  (through  inadvertence)  obtained  a  sist.  At  the  poll 
die  sist  was  p^sented  ;  however  their  votes  as  well  as  of  all  the  other  inhabitants  were 
marked ;  but  the  Provost  who  presided  at  the  poll,  that  he  might  neither  contemn  our 
authority,  nor  do  injustice  to  the  coaliers  Burgesses,  would  not  report  the  leets  chosen  by 
either  party,  and  therdbre  he  and  the  two  Bailies  chose  other  four  Councillors  tanquam 
jwre  devohto.  Upon  complaint  of  this  election,  we  all  were  displeased  with  the  sist,  as  was 
also  the  Ordinary  who  gave  it,  and  the  President  was  for  sugrtaining  the  election  on  that 
account.  But  the  majority  thought  that  that  could  not  ^ve  a  right  to  him  and  the  two 
Bailies  to  choose  whom  they  would ;  and  therefore  on  the  question,  the  election  was 
reduced,  and  on  a  suggestion,  that  because  of  that  sist  several  who  had  a  right  did  not ' 
vote,  we  ordered  a  new  poll.  Then  the  question  was  as  to  the  objection  to  the  coaliers. 
I'  thought  that  as  by  our  law  they  had  not  the  free  disposal  of  their  persons,  to  give 
them  votes  was  inconsistent  with  the  freedom  of  election ;— but  it  canied  to  repel  the 
objection.  It  was  also  complained,  that  the  leet  of  six  of  the  weaver  trade  was  carried 
'  by  admitting  two  minors  to  vote,  and  we  sustained  the  objection,  reduced  the  election 
made  of  three  of  that  leet,  and  ordered  three  to  be  chosen  out  a£  the  other  leet ;  for  we 
thought  that  though  a  minor  might  be  a  Freeman  c^  an  Incorporation,  yet  he  could  have 
no  vote  in  their  affairs.  In  the  same  complaint  one  Hall  a  notary,  having  in  a  blank  that- 
was  in  the  bill  of  suspension,  filled  up  three  coalier  Burgesses  besides  the  15  that  were  in 
it  when  the  sist  was  granted,  we  deprived  him  of  his  ofiice,  fined  him  40  ^hillings  sterling 
to  the  po0r$  and  in  the  expenses  of  the  complaint  against  him,  for  which  we  gave  a  sum- 
mary warrant  And  20th  Adhered  as  to  Hall.— -and  ?Oth  February  We  A4h€red  to  the- 
other  interlocutcw.— (16th  January.) 

X  coMFXiAitN'C  being  offered  us,  the  b^;inning  c£  this  Session,-— «  eompkint  of  the  Ma- 
^trates  for  not  duly  executing  the  order  of  this  Court,  mentioned  15th  January,  in  the 
new  poll  for  four  CouncUlors^  which  we  then  ordered  to  be  senred  cm  the  parties,  aa4 
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Ibenr  to  answer  three  days  after  tervioe;-^e  answers  inter  aUa  objected  to  the  edmpe* 
lency  of  this  by  way  of  complaint^  and  of  the  service  ;  but  we  repelled  the  oljyeetion,  and 
thought  it  Qompetent  as  a  contempt,  in  the  same  way  as  a.  complaint  would  be  fiir  not 
setting  marehpstooes  agreeable  to  our  order*. 

No.  27.    1747^  Dec.  2.    Laino,  &c.  (tgatfist  Magtstbates  of  Selkibk. 

Those  Deaoons'  pursued  the  Magistrates  for  redueing  two  acts  of  the  Town-Council^, 
the  one  ordennff  a  reducdon  and  com^daint  against  them,  at  the  instance  of  one  Black* 
hall,  to  be  defended  by  the  Town^s  agent,  and  Blackhall  having  prevailed  in  that  pro- 
eess,  and  got  expenses  awarded  to  him  for  reducing  another  act  of  Cbundl,  passing  the 
Treasurer^  aeoounts,.  wherein  the  Town  is  debited  with  both  the  expenses  of  defending 
the  piocesB,  and  alto  the  expenses  paid  Xb  Blackhall  ;*— and  the  pursuers  eonduded  that 
tdese  acts  bdng  reduced,,  die  defenders  should  be  decerned  to  repone  and  restore  the 
money  to  the  Town,  to  pay  it  to  the  Treasurer,  and  to  take  his  receipt  for  it.     The 
defences  were,,  that  no  such  process  was  competent  to  the  pursuers,  or  in  tins  Court,<-*that 
by  the  act  1491,  it  could  only  be  In  the  Chamberlain  Air,  and  after  the  act  S6th  1535 
in  the  Exchequer,  and  after  the  28th  act  1698  by  a  Royal  visitation, — ^wliich  act  declares 
it  to  be  the  prerogative  of  the  Crown.     However,  it  canied  by  a^  narrow  majority  to  su».. 
tain  thia  process  at  the  pursuers'^  instance..  Me  referente^    renit  inter  aliosy  Amiston,  Tin-^ 
wald,  et  me.     I  thought  the  Court  competent  if  there  were*  proper  pursuers;  for  ex-. 
ample,  if  the  present  Magistrates  were  suing  the  late  Magistrates,  or  if  the  Crown  were 
suing  the  present  or  late  Ma^strates ;  but  though  the  pursuers  and  every  Burgess  has  a 
eonsequential  interest  in  aU  the  subjects  of  the  Burgh,  yet  they  had  no  such  interest  as. 
to  entide  tliem  to  sue  any  debt  to-  the  value  of  40  shillings  due  to  the  Town,— dierefore  I 
tliought  the  pursuers  had  no  title  to  sue  thiis  process.    Amiston  was  of  the  same  opinion 
as  to  die  pursuer^s  dtle,  but  doubted  even  of  the  competency   o£  the  Court,    anA 
ihoudit  the  jurisdiction  rather  in  the  Court  of  Exchequer  ;:^  but  thought  they  might  apply 
to  the  Convention  of  Boroughs,,  who  though  they  could  not  decide  as  Judges,  yet  if  the  < 
Magistrates  refused  to  submit  to  their  judgment,  the  process  might  be  in  their  name,  by 
their  lawyers ;— or  Ac  pursuers. mi^t  apply  to  the  Crown,  not fomRoyal  visitietion  only, 
which  might  be  expensive,  but  for  a  warrant  to  the  Advocate  to.  pursue  in  this   Court,, 
agreeably  to  the  cases  quoted,  by  me  from  Balfour,  ult.  February  1.491,  King  against 
Burgh  of  Aberdeen,  and  10th  February  144-1,  King  against  Town  of  Elgin.    July  24th 
We  altered,  and  found  that  the  pursuers  had  no  sufficient- title  to  carry  on  diis  action, 
and  therefore  dismissed  the  process,. six  to  five  and  President..  December  2d  174T altered, 
and  found  the  pursuers  liavc  a  sufficient  dtle.— (i9th  June.) 

No.  28.  1 748;.  July  1«.  Mvi%B^iRAJ>affainst  Mm^istrates  of  Haddington. 

An  agent  wa9emp]oyed  by  the  Convenery  at  Haddington,,  that  is  the  Deacon^Convener 
and  other  Deacons,. in  a  reduction  of  the  election  of  Magistrates,  in  which  the  pursuert 
prevailed.  The.  Lords  found  the  Town  not  Sable  to  dial  ag^it  for  his^aecount  of  expen* 
ses,  because  not  employed  by  the  Town-CoundL.  2da,  Found  it  iJso  prescribed,  notwith- 
standing an  act  of  the  Town-Council  in  1730  acknowkdgtng  that  it  was  nbt  paid.  '  SUmv 
t*ound  the  several  Corporations  of  Crafts  not  liaUe  for  that  aoxmnt  because  not  emfdoyei 
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by  tliem^  but  only  dieir  Deacons.  This  was  as  to  the  aceonnts  1719,  1720,  1721,  aaid 
17^.  4itOy  Foimd  the  Town  liable  for  the  agents  «xpenBee  in  defending  an  electioii 
wherein  he  wad  employed  by  the  Magistrates  and  Council  after  1723,  and  repelled  the 
prescription.  (Amiston  thought  that  prescription  did  not  take  place  in  such  accounts  of 
Coi-porations  where  there  can  be  no  oath  of  party,-— but  others  thought  the  act  of  Council 
1730  sufficient  interruption.)  5tOy  As  to  expenses  of  defending  elections  in  1730  and 
afterwards,  most  of  the  LchtIs  thought,  that  if  Muirhead^s  employers  were  the  Magi- 
strates in  possession,  the  Town  was  liable ;  but  as  it  was  said  that  both  parties  were  oaa^ 
tending  for  possesion,  they  remitted  to  the  Ordiniury  to  enquire  into  that  fact— -Novem- 
Ix^r  4tb  Adhered  as  to  the  3d.— Vide  12th  July  1746. 

In  respect  Mr  Muirhcad'^s  employers  were  in  possession  in  1731,  therefore  find  the 
Town  liable  for  his  account,  though  his  employers  were  in  the  srent  turned  out  of  the 
^ua^stracy. — (12th  July.) 

Xo.  29.     1749,  Jan.  12.        ELECTION  of  WicK. 

•  . 

By  the  charter  of  erection  of  this  Burgh,  the  Provost  and  Bailies  were  appointed  to  be 
.chosen  cum  amsamento  tt  congauu  Geo.  Comitis  dc  CaiUatess  et  yus  htredum  et  sueeessorum^ 
who  w^lre  also  to  have  the  half  of  all  sums  paid  for  admitting  Burgesses ;— -<md  till  that 
iamily^s  affairs  went  into  disorder  the  Earls  were  always  chosen  Provosts,  and  the  Bailies 
chosen  by  poll  out  of  a  leet  approved  by  him.  But  after  the  estate  came  to  Earl  of 
Breadalbane,  the  Provost  was  chosen  as  well  as  the  Biulies  without  regard  to  that  clause, 
till  1716  that  by  act  of  Convention  Earl  c^  Brcadalbane  was  put  in  Earl  of  Caithness^s 
place,  and  Ihe  former  custom  revived,  with  that  only  alt/cration.  The  Town  now  pursues 
declarator  against  Ulbster  as  come  in  Breadalbane^s  place,  to  declare  that  he  has  no 
nght  to  that  privilege,  with  sundry  other  conclusions.  In  wliich  Earl  of  Caithness  com- 
peafed  for  his  interest,— and  -as  to  it  two  questions  were  argued,  first,  Whethci:  it  was 
alienaUe  by  the  family  of  Caithness  ?  and  both  Kilkerran  and  I  thought  it  was,  not  only 
because  we  had  found  offices,  even  that  of  King's  Usher,  to  be  alienable,  but  also  because 
this  privilege  was  not  only  harcdibus  but  successoribusy  which  must  signify  some  persons 
that  could  not  be  he'urs;  and  2dly,  Here  was  a  patrimonial  estate,  half  of  the  dues  of  en- 
tering Burgesses.  Second  question.  If  it  could  be  alienated,  there  being  produced  for 
Ulbster  a  charter  in  1694  on  sundry  apprisings,  containing  A^redttarur  officta  lie  Provettriis 
turn  prtvilegiia  et  Ubertaiibui  infra  Burgum  de  Wicky  and  parties  said  they  were  ready  to 
produce  the  apprisings  ?  I  did  not  think  that  lie  Provestriia  carried  this  right,  but  I  thought 
the  word  privilegia  did.  However  it  carried  by  a  great  majority  tlmt  it  was  not  alienable. 
Next  we  found  that  the  list  for  Provost  and  Bailies  should  be  approved  by  the  Earl  of 
Caithness ;  3tioy  That  Burgesses,  heritots  of  houses  in  the  Burgh,  though  not  residing  in 
it,  might  vote  at  the  poll ;  4/o,  That  a  person  might  be  Provost  though  not  residing.  (The 
parties  agreed  that  honorary  Burgesses  could  not  voteat  the  poll,  and  that  the  Bailies  behoved 
to  be  inhabitants;)  and  5to,  We  found  that  all  the  Councillors  behoved  to  be  also  inha- 
bitants in  the  Burgh,  though  no  statute  requires  it,  and  it  was  the  usage  in  this  Burgh  no 
more  than  in  laany  others.  But  some  of  us  thought  that  tlie  charter  required  it,  which  I 
own  1 4id  not»-^,th  January  1749»  On  a  redaiming  bill,  find  first  the  pursuers  have  suffi- 


f:ieattkte.»«*lSdiJflmufff  FiivA Hie  privilege  to  tiw  £Uu4  of  CatllattM dkaudik,  m^Aosim 
UR)st^  to  fvoduoe  aU  hb  tidet,  and  find  that  a  majority  of  tiicna  .dected  ComoiUoiB 
IRUStb^inluintaiits;  but  7$ow  altered  tfab  la&t,  and&oiad  tfaeve  «a9  no  Hmitatioii  of 
Coundllora  to  be  inhabitants.— 13th  June  Altered  by  President^'fl  casting  rote,  aod  found 
there  must  be  a  majority  of  inhabitants  including  Bailies  or  proprietors;— -24th  June 
;^her^  ;  and  4di  July  found  of  consent  that  the  Dean  of  Guild  and  Txeasurer  nuist  br 
resident  Burgesses. 

Ko.  SO.    1 7^,  J«B.  89  98w    Gbekib,  H AMijiTON,  md  Hay. 

HjCNBY  Haliburtok,  writer,  as  creditor  by  adjudication  on  Jackson^s  l^d?  xi'hich  was 
going  into  disr^mir,  obtained  the  Sheriff ^s  warrant  for  repairing,  and  dediuing  these 
repairs  a  preferable  debt,  and  Jackson  the  proprietor  consented.  Haliburton  died  before 
be  paid  the  tradesi^en ;  and  these  three  persons  were  his  bieirs-portioiicrs ;  but  Geekie  wa^ 
sole' executor ;  and  he  paid  the  tradesmen,  took  as^gnations  from  tiiem,  and  got  the  extent 
gf  jnqviifs  fx^gnoseed  by  thp  Shie^;  mi  pursued  dedarslor  ugHUWt  Us  oo^h^bns,  that  they 
«hpuld  eith^  r^pfiy  hm  the  two-thinjs  on  bis  assigning  thcm^  or  otherwise  thai;  he  should 
be  preferred  jEbr ;hM  reiialyursemei^  on  the  tenement;  and  Kilkemuif  Onfinaiy*  fowrt) 
that  the  repairs  fimie  during  Hal^uHton'^s  liftp  weie  mowaUe  4|8bts  that  ^Smtad  hm  ism- 
^utor,  and  tber^re  amUwd  the  bw»  But  i«i  n  imdaiming  biU  we  feimd  indieed  idnH 
ihe  expesoses  of  the  repairs  were  moveable,  and  affacfted  bis  exuoMtors ;  bm  iound,  thst 
the  celief  oompet^it  to  Halibuiltoii  of  those  ^^tynses  cjite  egawst  JadoNm  or  oat  of  ^ 
rents  "v^s  also  moveable  i^d  descended  to  his  eseeutor  i  and  Ifaat  thcfefoie  the  pursuar 
having  paid  them,  was  entitled  to  be  pud  out  of  the  first  and  readiest  of  the  rents  of  the 
tenements';  for  we  thought  that  those  expenses  were  not  real  nor  heritable  debts  either  in 
the  persons  of  the  trfuiesmen  or  of  Haliburtoo,  if  he  h«d  piad  thoniy— buct  ti^it  tibay  ww 
personal  and  moveable,— only  by  CMStoQi  within  Burgh,  they  had  a  privily  of  retention  till 
paid,  or  of  being  paid  out  of  the  first  of  the  rents,  beoause  rem  salvamfeceruiU.  But  \f 
the  creditor  should  neglect  that  privilege,  and  suffer  the  proprietor  to  possess  and  dispose 
of  tlie  rents  for  some  considerable  time,  and  afterwards  to  sell  them,  the  purchaser  would 
not  be  liable  for  these  repairs. — ^23d  January  Adhered. 

No.  81.    1752,  June  80.    Bukoessrs  of  Ievine  (Re^feew)  a^nst  The 

Magistrates. 

ANnis^spN  and  others,  Heritors  and  Burgesses  of  Renfrew,  pursued  reduction  of  cei> 
tain  leases  of  part  of  the  Town's  oommonty,  where  the.  pursners  were  wont  to  pasture  for 
two  19  J^ear3,  taken  by  some  cf  the  Couxicil  for  ne^t  to  an  elusory  rent  as  14  or  1(^  pence 
jhe  acie^  and  the  Town  oblioed  to  inalose.  The  Magistrates  objected  to  the  pursuers^  tide; 
and  we  all  agreed,  that  if  the  pursuers  had  a  right  of  pasturage  they  had  a  good  tid^. 
The  Pre«dent  again  thought,  that  thou^  they  had  not  a  title  to  call  them  to  account 
touching  the  Towns's  revalues,  yet  they  had  touching  alienation  of  the  Town^s  property. 
'The  pursuers  avened  from  the  Bar,  that  they  had  immemoriidly  pastured  there,  and  had 
a  eQ^^non  herd  for  all  ^e  iBurgesses,  4nd  p^idfbr  the  {matuiage  o^y  9d.  to  that  herd, 
whi$:b  dye  defenders  lawyers  wtn4d  not  deny^  but  would  not  admit  it     On  the  vote,  jt 
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flBrried  &  sustain  the  pursuers*  title ;  in  which  I  oon^rred,  because  cxf  their  possession  of 
l^e  pastuiage ;  but  we  could  proceed  no  further,  as  there  was  yet  no  wamuit  to  discuss  the 
reasons  of  reduction,  that  prehminary  question  alone  bdng  reported  by'Minto.-*-10th. 
July,  Adhered. 

No.  82.    1752,  June  sa    Heeitoes,.  &e,  of  MtrssELBtJBGH  against  The 

Magistrates. 

Th£  like  question  was  reported  by  me  on  mutual  dtdamtorSy  touohmg  these  Magis^ 
trates^  power  to  grant  feus  of  their  common..  But  the  pursuers  drc^ped  it  before  the  xe> 
port,  so  that  it  was  ex  parity  and  it  was  not  said  that  the  pursuers  had  any.  right  of  pas-. 
Uu-age  on  the  commons  feued  out ;:— and  the  Lords  decjaied  in  favours  of  the  Magistrates. 

No.  S3.    1752,  July  8.    Buegesses  of  Irvine  against  Magistrates. 

In  mutual  declarators  touehing  the  Magistrates'  power  tb  let  feng  leases  ct  a  barren 
^mmon  miidr,  ^n  which  the  Mieigistratcs  made  no  objecticm'  to  the  purmiers  titles,)  the 
Xords  thought  diat-the  S6th  act  Park  3,  Jas..  IV..  never  was  intended  to  restrain  Ma^s-. 
trates  of  Blirghs  from  letting  long  lenes^  or  even  feuing  outthe  lands  or  waste  grounds ; 
otherwise  many  wastes  in  the  different  Btughs-muat  have  renuuned- yet  waste^  and  many 
barren  grounds  uncahivated  ;i— nnr  if  it  was  so  intended^  yet  that  part  of  the  act  is  long  since 
in  desuetude ;  and  therefore  found,  that  these  Ma^strates  had  power  to  let  leases  and  grant 
the  feus  qu^rrell#d  ;vbut  rei|iitM  tp  hear  whether  the^  were,  benefidal  or  prejudicial  to  ther 
Burgh. 

Ho.  8*.    nsHi  July  T,  S.    TbWN  of  Perth  against  Clunie,  &c. 

Alexander  Cluxie  and  others  having  erected. a  brewery  and  distillery  in  the  neigh- 
bourhood of  Perth  were  in  use  of  selling  tlicir  ale  to  the  inhabitants.  Thereupon  tlie  Magi- 
strates and  Council  made  an  act  agunst  the  importation.of  such  brewed  ale  under  the  penalty 
of  L.5  for  die  first  transgression^.and  the^ale  to  be  seized  and  oonfiscated,.&c..  Upon  the  first 
importation  by  Clunie  they  seized  the  ale,  and  the  Procurator-Fiscal  sued  for  the  penalties, 
which  the.  defenders  advocated. ;  The  pursuers  founded.tlieir  powers  tt>  madce  the  iKt,  upon 
t|ie  act  154y  Pari.  1592  ag^nstthe  exercise  of  Crafts  in  suburbs^  and  act  I89  Pari  1595 
for  settling  hostellaries,  and  3tto,^that  Baipns  infeft  cm»  bruerih  can  prohibit  the  importap 
tion  of  ale  into  their  Burghs.  The  case  was  reported  by  Kilkerpon ;  and  the  Lords  un- 
animously  founds  that  they  had  no  power  to  make  any  such  act,  that  it  did  not  foil  under 
cither  of  the  acts,  and  that  Magistrates  of  Burghs  Royal,  though  they  have  greater  juris- 
diction, they  have  no  such  privileges  witliii^  the  Burgh,  afBarons^  infeft  cum  bruertis  have 
within  t^if  own  property  or  Ban>n}[. . 

Ko.  35.  1752,  July  10.  Magistrates  of  PiTTENWEEMfljgttiw*CLELAN». 

A  BILL  and  bond  of  relief  being  granted  pursuant  to  an  act*  of  the  Town-Council  in 
Pebruary  17"^  and  April  1747,--HU3d  m  17i9in  July  a  bill  (^suspenaon  passed  in  favomn^ 
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of  the  6ulMcribef8»  and  &ko  of  the  then  present  Mi^strates,  (iij^BM  whom  hotnnig  and 
captioa  had  heeo  taken,  out)  on  osnsi^ing  a  disposition  of  the  Town''s  funds.  Dnimmore!^ 
&lst  January  1751,  found  the  letters  otdeiiy  proceeded^ — and  oh  a  reclaiming  petition  and 
answers  we  lOth  July  1753  adhered.  The  answers  indeed  add  these  words  to  the  inter- 
locutor, *^  against  the  present  Magistrates,^  whereby  I  suppose  is  meant  the  Magistrates 
for  the  time  b^gs  for  the  Magistrates  were  not  only  changed  between  tlie  lettersof  horn* 
ir^  and  caption  in  July  174>9»  -and  Drummore^s  interlocutor  in  January  1751,  but  also 
between  his  interlocutor  and  ours ;  and  yet  the  reclaiming  petition  seems  to  import  that 
th^  were  all  found  liable ;  and  if  they  were  not,  then  suppose  Magistrates  imprisoned 
for  a  Town'^s  debt,  they  behoved  to  be  liberated  liow  sooa  tliey  were  out  of  office.  But 
Hye  case*  was  not  at*  all  distinctly  stated. 

No.  36.    1752,  Dec  14.    Magistrates  of  Stirling  agahist  Walker^ 

'  In  a  declarator  at  the  Magistrates^  instance  against  the  Sheriff  for  declaring  that  they 
had  tlie  sole  power  in  the  first  instance  of  judgipg  in  questions  of  building  or  repairung 
houses  in  that  Bitfgh,  and  that  the  Sher^  and  his  successors  ought  not  to  judge  in  these 
niatters,«-*the  Lords  waved  givii^  any  general  declarator,  because  they  thoHght  it  hardly 
sufficient  to  call  as  defender  a  Sheriff  whose  coDimisaan  was  during  pleasure,  and  that  at 
least  the  Officers  of  State  should  -have  been  caHed ;  but  as  the  summons  (xnnplained  dC 
the  Sheriffs  judging  in  a  late  question  in  repami^  a  house  towhing  a  servitude  of  stiUi-, 
ade,  they  found  that  he  had  done  a  wrong  in  judg^g  in  that  question,  for  that  the  Magis^ 
trates  and  Dean  of  Guild  were  the  jnoper  judges  in  such  matCers  iq  the  first  instanoei  ^    * 

No.  37.  1752,  Dec  15,    Trades  of  Burntisland  o^atWt  Magistrates 

NoTWiTHSTAXBii^G  a  de<areetof  Session  in  1081,  that  the  Town-CSonacil  ahonidcon- 
ttst  of  21  persons,  14  merchant  traffickers  residing  in  the  Bufjg^and  aev«n  tnidas»-*and  a 
deoreet-arbitral  in  1728  by  Dean  of  Guild  Ninirao  and  Convener  Keir  in  EcBnbuigh,  ia 
a  submission  signed  by  one  of  their  Baihes  for  tlie  Guildry  and  their  Convener  for  the 
Tradea^-^and  notwithstanding  the  old  actsof  Parliament,  that  officers  within  Burgh  should 
be  merchant  traffickers  residing  in  the  Burgh ;  yet  in  reqpect  of  the:  set  of  the  Buigh  in 
1T06  recorded  fay  the  Royal  Buighs  in  1710  certifying  the  custom  for  60  cmt  70  years  be^ 
fore,  and  in  respect  of  their  practice  since  that  time, — any  nobleman  or  gentleman  though, 
no  merchant  or  residenter  may  be  diosen  Provost, — and  that  in  that  case  he  is  supernume- 
rary over  and  above  the  21  poaons ; — and  they  thought  the  decree^^irbitial  void,  because 
the  submission  was  not  signed  by  the  proper  parties,  the  Merchants  and  several  Crafts,  or 
^e  several  Deacons  by  warrant  of  the  C(»porations.  They  also  found  that  the  Beacons 
were  not  mrtvte  officii  Councilors,  but  that  the  Council  had  tlie  election  of  the  seven 
i^rades-Coundllors. 

No.  88.  1752,  Dec.  26.    Maoisteates  of  EniNBtiBGH  offainat Mr n^TO^. 

The  Ma^trates  having  made  an  act  of  Council  against  gratis  warrants  to  be  granted 
to  any  person  tat  importing  wine  free  of  impost  on  their  grant  in  1671  ratified  in  Parlia- 
ment,— Hsome  wine  of  Sir  Robert  Myretim^s  was  thereupon  seized  at  the  ports  and  oon*- 
demned ;  which  Sir  Robert  suspended,  alle^ng  that  by  the  grant  no  wine  fms  subject  to 
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ilsfiDSt  hst  mhat  tmsts  both  imi^jq^ted  atid  sold  m  Edk^m'^^  Leidi^  dl»  cffller  pBlces  ttieih» 
tioned  in  the  grants  whereof  the  words  were  vrni  vntport^mi^  et  veitieni.  iMra  iiMni  wsit^^ 
i^m^  be.  whereM  lie  hdd  imported  from  By keith  which  is  not  ^itJlJH'  tfe  grdtlt^-'-'^iid  ki^ 
ikot  no  wine  import^  for  private  nise  hifo  ever  paid  impoflC*     Answeted,  Hinit  aH  ^inc^ 
^nsumed  within  the  Town  or  Eberties  wan  liable  io  impost  though  not  sold  thefe;  Ulai* 
the  other  parts  of  the  grant  explains  it  Ho,  where  tlH^  duty  ii  pd^bl^  ja^  M«K&'fdr««  tt 
iftt^^is  alio*  mceclcrta;  that  ff  contrary  sensa  would  not  oiJjr  alidgetfcei^  eHide  the  g^ttlrt,. 
Ihit  hare  the  eflfect  of  destroying  the  port  of  Erilfc,  because  wiiie§  would  thencefbiiii  be^ 
imported  tkr  Ftestonpans,.  and  other  places  outwith  the  grant  ^  that  the  IV&^istoifes  were 
wiQtng  to  indulge  tihe  iiriia]^tantr  when  it  dKd  not  much  hurt  the  Town^  atid*  therefoi^* 
gave  them  gratis  warrants,  which  were  unnecessaxy  if  &ey  oould  nn{)ln*f  wi&out  tiiein  r 
but  now  by  the  jry-eat  consumpt  in  private  houses,,  and  t^e  small  consumpt  in  tavorns,  the 
tack-duty  'ix^  fallen  one  half,  which  obliged  t^e&x  to  put  t^  stop  to  gratis  in^aifaiits  ;  ihlit  the 
^nmt  wd«  always  so  understood,  iknd  that  wiEUi  the  occiafiionr  of  the  d^iieet'Of  declarM^  of 
tte  privifeges  imd  immunity  (tcmftktX  impost  (^  llie  CoHegje  of  JHtiitide  ]]r  1687,  which. 
was^  quh^  Si!pei<tuOtt8  if  all  die  fi^g^s-  had  the  ^ame  imihuhky^  that  tlie  ]$fa^strates- 
4diaa4tted  that^  w&eimporC^  to  LeitK  ahd  again  A^msA  oUt  of  ttte  li&^tties  £d  nol  p^^, 
iMr  th«tf  ail  tH&S  ^B&  cic»nsun«ed  m  Eeith  or  Edinbut^  #a^  I&ble.  J^pH^,  By  th^  geniiis^ 
itf  our  law  al  tht^tini^  of  tHt&  ^ftnt^,  what  was  assumed  in  privditSe  families  did  tiot  pay 
«veR  public  taxes,,  and  quot*^  14Af  ai^  1661  where  the  d^ty  is  kid  only  on  reti^lers,  andl 
if  the  giMt  gave  an  impost  oil  iUl''  Wii^e  coUgtmh^  m  ^ri^te  houses^  thei*e  appeared  no^ 
^[lundaiii^  fei^  fh^  decfesAfior  dtsie^tS  i^erunt  1*687,  since  fh&t  grant  wa^  ratified  in  Par^ 
liament;     The  case  was  this  day  reported  by.  J^cnrd  Mmto,^^  and  we  unanimously  repelled.. 
ik^f^^asibfi^  of  suspension ;  and  I  observed  tfiat  the  14th  a6t.  1661  pfovedquitcjAe' Reverse,* 
aAl'tbait>«lNBn  iiip^rler»  and  fttleh^nHkelrs  paid  fbr  what  Wa^  ci($ni»u^ed  ii»  thai^  oM .  fimii- 
Jfe^V  andnjie  lirhote^Shilti^  And'Bti%hs  were  li^essed  in  lieu  of  ^mak  bre^^  in  tlidir  own 
im^i^'  thongb  thi^  tax^  WHil  btid  only  on  retailer,,  whidl^  showed  thie*  iiiaeeunuzy  of  our 
liAgtra^ii.    Ati4  ^  tk>  fhe  privil^s  of  the  College  of  Jus^e,,  t^at  a  pri>^D^  gl^bin?  radified^ 
ib  PttrliAmeiit,  whitih?  if  dways  salm^e^.  eould  never  be  utidersftood  to  i^poal  privileges 
giaikt^ lo'  i^y^pd^eukr  soei^y,  elid  estiibli^edi by  public  teW,  asours'^^^ar^ «o be' 
wilfo  i^tspet^  \0  0.  bui^i^  ^f^  dufii^  i&  libe  Burgh,^  27iSth  (pif  371^)  ajct,  15t&  IteL 
JbmesVI. 
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I'he  Colonel  complained  of  thi^  election  as  brought  about  by  bribery  and  oorruptioqi 
and  condescended  on  IS  persons  in  the  Councal  who-^had  been  corrupted  by  Colonel 
Haldane  or.  some  of  his  friends :  That  a  friend  of  the  Colonel's  had  agreed  to  give  a  bond 
for  L.400.  for  the  use  of  the  Burgh,  and  to  deposit  it  till  after  the  election  in  the  hands  of 
John  Erskh;e  Bolgoupie^  but  kf»ivs  not  whether  sfterwli^  iisty  iq(beed  to  tAf  on  hid 
wo^  of  honpur, — ^aud  particular  briber  given  to  eacb>  of  them  severally,  ^t  would  eome  out 
upon  proofs  but  they  could  npt. particularly  mention ; .  and  the  complaint  was  laid  cm  botk 
the  2d  and  16  th  of  the  King,  and  the  complaint  being  by  our  wcreafht  served  on  ^0  day^ 
as  directed  by.  the. act  l$th. .  The  answi^rs  objeetedj  that  the  complaint -did not  he*  on  the 


*cf  M  CI«o.  n.  becatite  not  diaf^ed  to  bii  coitintffted  at  die  elcetiotf  to  Pa^IiaAieiit ;  9d9f 
Thst  dot  gives  bo  andiefit^  fbr  summary  cotnplJBaiit,  the  ifetds  beii^Aiutl&Ai^  iftdtioii  on 
eompMat ;  Shb,  Ne  actkm  for  the  penalty  on  the  act  1GA>  because  though  ii  eiteadi 
tiie  act  2d  Greo.  II.  to  electors  of  delegates,  yet  non  amsle^  that  the  res|K»deilts  diall'  b^ 
such ;  4^0,  Still  the  trial  must  be  by  ordinary  action  in  terms  of  the  act  2da  Regis-;  BtOp 
No  process  for  annulling  the  election  on-  iSkie  act  10tfi  M^gi^j  beoaiuse  not  ctaid  to  be  dbBd 
4tt  the  eleo^n  i  6<o,  Some  of  the  Couneil  disputed  even  the  relevaaoy,  that  bribery  and 
c(»Tuption  ipras  not  relevant  to  reduce  an  electicxi,  but  only  to  punish  the  persons ;  7mo,  Not 
relevant  without  specially  condescending  on  persons  time  and  place.  We  repelled  all 
the  no-processes,  and  hitherto  it  could  not  appear  whether  there  was  place  for  the  fines  of 
LiiOO  libelled,  till,  a  new  Parliament  ^ould  be  called, — and  the  bribes  given  particulai? 
persons  were  left  too  general-, — ^yet  as  one  was  sufficiently  condescended  on  to  reduce  an 
election,,  we  thought  we  could  not  refuse  the  comjjainers  an  opportunity  of  proving  other 
bribes  to  particular  persons.     Therefore  we  pronounced  an  act  before  answer. 

No.  40^    1 754,  Feb.  37.    Glass  against  Magistrates  of  St  Andrews. 

•    Gla#»  and  (4lia»  jMCBeii^  a  eotto^  ISth  Dfbo&mhet  Asit  dte  Ma^iitlttlM  of  g« 

Andrews  after  finishibg  the  several  ste^  of  &e  ammat  etedioti  whcW^  the  lasl  wa»  ftb 
OctcJ^r  hAt,  llMe  of 'A'e  GotindSoi^  Adiniiig  to  ade^f^  ail  m  pm^ite  nl^etiliglritereonly 
15  or  16  i^ere  pesenf  without  giving  notice  to  Ihe  odier  Coundlk>i«  what  diey  wete  to 
do,  dtose  tbr^  h«#  Ccfundlfers  ntot  ^th^  Old  Cotin^  AgN^able  t6th««M^.bin  of  Guikt' 
Brethreti  Who  had  not  been  in  Coondl:  Answ^n^d,  li^  Not  (Xftxvpmnt  bMMse  ditt 
femedy  pn^vidisd  by  the  act  16tlf  6eo.  tl:  concerns^  only  anmial  d^M^ims  and*  mlUst  h€ 
bought  in  two  calendar  moi^ths:  Sffl^,  Not  rde^^ant,  bedaud^  aA^  the  Mdual  ddtsAcfA  in 
4yver,  the  fiUiiig  upof  vacdMies^by  dcSsetJV  or  otherwise  iy  an-  iM(^oidiiliiiy  «dlliifisCt1i&>4 
snd  taay  ht  d6tit  ^ii^n^hainpte.  We  alt  Agreed  thai  il  wals  mft  cMDipetent  bedteal^  th^ 
complaint  was  not  within  two  months  of  the  last  step  by  !!he  set  of  tK^  aniiluil  ebctibi^ . 
and  accordingly  found  it  not  competent;  and  the  Court  seemed  also  dear  that  it  was  not 
relevant,  but  of  that  I  had  some  doubt,  for  I  thought  there  was  a  difference  betwixt  a 
vacancy  by  death  or  by  depritali^  OA^  the  castf  cflSiA  pej«on  elected  his  not  accepting ; 
for  if  acceptance  is  necessagr  the  election  is  not  completed  till  \ie  accepts,  in  the.  same  way 
as  if  one  incapable  were  chosen ;.  but  we  did  not  determine  that  point. 
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CAUTIO  JUDICIO  SISTI  ET  JUDICATUM  SOLVI. 


No.  1.    1748,  Dec.  IS.    Captain  I!>ukdas  against  WLeoi}. 

Thb  questioB.wwvW^iisdi^riMtfoftJM  tile  Admraity>Coi<1r^ctiiaitw  apfoi  subt 

fisted)  t|»ugb  thetd^feadar  died  before  decreet  but  after  litiseonteatation  aad  proof?  Sd* 
Whether  a  lOFeignar  being  heir  ofblobd  to  such  deceased  defenders  who  are  not  otherwise 
our  jurisdictiim,.  can  be  halnlely  called  to  nudte  that  caution  siibiust.    Against  (he 
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fifst  quoted  20th  January  1680,  Hodge,  (Dirr.  No.  5.  p.  2034.)  Wc  unanimously 
found  the  cauUoner  not  freed  by  the  death  of  tlie  principal  defender  pendenU  procutUt^ 
except  the  President,  who  thought  him  free.  2dly,  We  found  he  was  liable  m>twitli- 
Btanding  the  heir  wa«  a  fordigner. — 27th  January  Adhered. 

Na.  2.    1751,  Feb*  18.    Chalmers  dgainst  Gore. 

GoEE  being  fined  in  the  Court  of  Admiralty  for  certain  goods  and  merchandises  said  io 
be  tmbezzled  by  him,  while  purser  of  His  Majesty^s  ship  Winchelsea,  out  of  a  merchant 
ship  that  had  been  taken  at  sea  and  sent  in  to  Leith  in  winter  1745-6,  on  suspicion  of 
either  favouring  the  Rebels  or  of  running  goods,  and  which  ship  was  by  the  Captain  of 
the  Winchelsea  committed  to  his  charge,  but  afterwards  liberated  by  the  Board  of  Cus- 
toms, and  wliich  goods  were  sidd  to  have  been  embeezled  by  him  while  the  ship  was  under 
ills  charge;—-he  found  caution  jWtob  mh',  and  m  January  last  sisted  himself,  and  his 
bail-bond  w&s  given  up  and  he  committed  to  prison,  at  which  time  the  Judge  had  found 
him  guilty  of  embezzlement ;  and  all  that  remained  was  to  liquidate  the  extent,— when  he 
appUed  to  be  set  at  liberty  on  juratory  caudon,— which  the  Judge  granted,^-and  he  gave 
in  ah  inventory  of  Iiis  effects  in  England  which  were  a  mere  trifle ;— «nd  tlie  merchants  pre- 
sented a  bill  of  suspension  of  the  Judge''s  wairant  of  liberation.  I  thought  whatever  might 
be  the  case,  if  this  had  been  in  the  beginning  of  a  suit  where  it  was  quite  doubtful 
whether  there  was  any  ground  of  action,  yet  now  that  he  was  fixind  guilty,  though  the 
damages  were  not  yet  liquidated,  I  could  consider  it  in  no  better  light  than  a  suspension  and 
liberation  of  a  decreet,  which  by  the  rules  of  this  Court  8th  November  1682  ought  not  to 
passed  on  juratory  caution.  But  the  President  thought,  that  juratory  cauti(Hi  yui&bo 
aUii  ought  not  in  any  case  to  be  admitted,  aad  there  seems  good  reason  for  his  (pinion. 
A  fixrdgner  arrested  here  till  he  find  caution  jitd&to  Mti  though  he  had  effects  in  foreign 
parts,  and  should  cons^  a  disposition,  what  seciuity*  would  that  be  to  the  creditor  P-r 
And  therefcxe  we  passed  the  bill. 


CAVTIO  JURATORIA. 


No.  I.     17S4,  July  26.  A.  against  B. 

The  Lords  passed  a  suspension  and  liberation  upon  juratory  caution,  notwithstanding 
the  aot  of  sederunt  to  the  contrary.  The  President  said  it  has  been  in  disuse  fiar  30 
years. 


CAUTIONER. 


No.  1.    1784,  Feb.  15.    Chalmers  against  Moiitck^iirrt. 

The  Lords  found  the  cautioner  could  only  adjudge  for  what  he  had  paid.— 28tfi 
February  Adhered 
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Na  2.    I7S4,  Dec.  5«    Tuekbusll  ti^iMt  Fothe&ikoham. 

The  Lords  sustained  the  defence  in  the  discharge  quoad  the  liferent  of  the  3000  merkft- 
paid,  but  repelled  it  quoad  the  reminder  of  the  liferent,  and  found  Powrie  liable  to  tlie 
diildren  of  the  marriage  for  the  whole  sums  without  relief.  The  same  intarkx^utor  n* 
peatedy  Applecross  against  Ross^  6th  December. 

No.  5-    1 785,  Jan.  16.    Commissionees  of*  Excise  against  Mitchell., 

Ths  Lords  repelled  the  first  defence  that  the  bond  waa  to  the  Commisttoners  for  the- 
Xing^s  use ;  2dly,.  That  the  cautioner's  heir  was  only  liable  for  what  fell  during  the  cau^ 
tioner''s  life ; — both  these  pretty  unanimously  ;*~the  last,  specially  because  this  was  not  a 
commission  during  pleasure  but  for  a  definite  time ;  and  they  also  by  a  majoritjr  repelled 
the  tliiid,.  thai  the  Commissioners  could  let  a:  tack  only  for  tln-ee  years,— the  President,. 
Royston,  and  .Newhidl  rentkiifii&iM.-— 24tb  November  1734 — 16th  January  The  L(»dfr 
adhered,  and  in  respect  the  tacksman.  >¥as  not  inieipelled,  therefore  found  his  possesmon*. 
psasumed  to  be  continued. 


No.  4.  l785,.Dec.9, 20.  FoEB£8,«&c.  against  Executors  of  Lady  Saltouk. 

The  Lords  found  Watertown  and  Gordon  the  cautioners  in  the  tack  not  liable  for 
any  tack-duties  but  the  first  year  certain,  because  as  to  all  the  rest  the  endurance  being 
€oOatum  in  arbitrium  of  Montblairy.,  he  having  given  no  determination,  it  was  void  and 
hull  except  for  the  first  year  certain,  and  the  liferentrix  might  have  removed  the  tacks^ 
man  or  he  might  have  renounced,-- 4md  though  the  tacksman  continuing,  to  possess  was 
fiable  per  tacilam  rtlocatt&nemj  yet  the  cautioners  were  and  could  be  Bound' no  farther  than 
they  were  bound  by  the  words  of  the  tack.  But  Dun  thought  tacit  relocation  also  bound 
them,,  but  none  of  the  rest  agreed  with  him.-— N.  B.  This  was  delayed  till  afler  12  o''clock,. 
—I  was  called  in  to  make  a.fuB  bench.?— SPth  December  The  Lords  adhered. 

No.  S.    1736,  July  22.     Maeshall  against  Thom. 

The  Lords  found  unanimously  that  James  Thom  had.not  the  benefit. of  the  act  1695^ 
anent  cautioners,  and  repelled  the  defence. . 

No.  6,     1736,  Dec,  S.    Bobeetson  against  M*LinLay. 

The  Lords  refused  the  bill  without  answers,  and  adhered  to  the  interlocutor,  finding 
that  a  cautioner  in  a  bond  of  presentation  to  present  a  debtor  under  caption  or  otherwise 
pay  the  debt,  had'not  the.  benefit  of  the  act  1695'anent  cautioners... 

No.  7.    1788,  Jan.  lO.    Thomas  VL(yYis,^' againU  Ogilvie  of  Murthill. 

The  Lordd  were  all  except  the  Pimdent  deai&tfaat.Dr  Scott's  adjudication  accresced  to 
Mrs  Ciairfiird,.  and  that  she  having  omitted  to  claim  her  preference  against  Thomas 


8tt  (FAXmOMZIL'  [XU.ciufi/8  tf •T|:»; 

Boyes  she  could  not  diereaftcr  recur  upon  the  cautioner.  2dly,  They  all  agreed  that 
having  conveyed  hca*  right  of  varrandioe  (which  was  secured  bylnbiliifiQa  {ireferatble  to 
Mr  Boyea^9  debt)  tp  Mr  Boyea^  and  thereby  jdeprivcd  thexoeditor  of  that  security  jTor  )iis 
ix'licf,  neither  she  nor  Boyed  in  her  right  could  recur  upon  the  cautioner. 

No.  8.    1758,  June  18.      Rowand  against  Lakg. 

This  case  on  the  act  1695  anent  cautioners  was  fully  reasoned.  The  President  gave 
us  a  yejy  new  and  pretty  singular  opinion  of  it,  viz.  that  th^  obUgatipn  for  vb^t  faU^  du» 
in  the  seven  years  is  perpetual  without  any  diligence,  but  tliat  the  cautioner  was  not  liable 
&r  what  fell  due  after  thfiC  time.  But  none  of  us  joined  with  him  in  that  o^iiion,  and 
indeed  tlie  reverse,  has  been  very  fully  xccehred.  But  the  point  ehieily  argued  was, 
Wlwdicr  diligence  had  the  same^affect  as  im  interruptioii  has  with  rsgard  to  prascriptaon, 
so  as  to  perpetuate  the  cautioni>r^s  obligation  for  what  fiell  due  in  that  time,  even  though 
that  diligence  could  not  be  followed  out  any  further  ?  As  where  a  duurge  fiir  payneBtf 
upon  a  precept  of  poinding  or  charge  of  homing  is  tised  against  «  cautioner  who  after* 
words  die$  before  any  thing  ha«  followed  ^xpcm  it,  whether  that'  peip^tuates  Ids  oUigatioff 
against  his  successors  ?  or  2dly,  If  diligence  within  seven  years  has  no  fiirdier  effect  than 
9A  to  what  can  be  recovered  by  that  diligence  ?  The  Lords  were  divided  in  thdr  opinion. 
Tlie  last  seeuis  moat  agreeable  to  fhie  words  of  the  act,  were  it  not  that  some  diligences 
are  there  mentioned  tliat  are  only  jM-ohibitory,  and  properly  cannot  affect  any  sub- 
ject, such  as  inhibition.  The  first  was  tit  Urminu  agreeable  to  the  decision  Muiric 
against  Hunter  in  1718.  I  thought  tlicre  was  no  occasion  for  4etermining  that  point 
here,  because  the  charge  upon  the  precept  of  poinding  might  y<^t  be  fbUowed  out 
by  poinding,  notwithstanding  year  and  day  is  expired,  since  the  cautioner  js  alive, 
as  in  the  case  Dun  agmnst  Provost  Gardiner  Stewart  in  1724.  SdJy,  Th(it  the  very 
borniog  now  suspended  was  a  following  out  that  ch4u*gc,  which  by  the  act  of  Pai* 
liament  ought  to  precede  any  homing  oya  the  Magistrates^  decreet  or  precept ;  and  when 
the  homing  was  looked  into,  it  nan*ated  botli  the  precept ,  and  charge,  and  proceeded 
upon  it.  Therefore  it  carried  (I  think)  unanimously  to  repel  the  reason  of  suspension  as 
far  as  concerned  the  principal,  penalty,  and  annualrents,  that  fell  due  in  the  seven  year^ 
But  Royston  and  some  others  expressed  the  reason  of  their  vote,  in  respect  that  tlie  homing 
was  It  following  out  of  the  charge  upop  the  {nrecept.  On  the  other  hand,  several  declared 
that  their  opinion  would  have  been  the  same  |iiou^  there  were  no  such  specialty ;— sot 
that  point  was  not  now  decided. 

No.  9.    1738,  Dec.  19.    Me  Lockhart  against  Lord  Semple. 

The  Lords  found  Mr  Lockhart  of  Carnwath  could  sue  Lord  Semple  for  the  half 
agreeable  to  the  decision  in  the  case  of  Broughton  against  Qrchardton,  which  last  was 
affirmed  by  the  House  of  Lords  ex  parte  but  after  reading  the  whole  debate  in  this  Court. 

No.  10.     1 741 ,  July  22.    Sm  Eobe&t  Munro  against  Baik  of  TuUoch.  ^ 

A  BOND  of  presentation  by  a  prindpal  and  cautioner,  that  the  principal  shi^l  bofli  pre- 
Mii  bimaelf  and  pay  ^e  debt,  and  that  ^laAsx  a  p^ialty,— the  4}uestion  was,  Whether 
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this  bond  fell  uodev  the  prescrqpdon  of  the  ad  1695  ?  We  agreedl  diat  a  Ixmd  of  presentft^ 
iioa  to  preseiit  or  pay  in  common  form  does  not  fall  under  that  act ;  2dljf  that  a  oorro- 
lioitttion  by  a  principal  and  cautioner  falls  under  the  act,  though  it  be  not  for  money 
iniUntly  borrowed  but  for  an  M  debt ;— and  as  we  looked  upon  the  obligement  to  present 
as  inept  and  superfluous,  sinoe  whether  that  was  performed  or  not,  the  cautioner  remained 
bound,  unless  the  debt  was  also  paid,  therefore  found  it  fell  under  the  said  act  1695.. 
MemL  Eilkerran^  and  Dun  reporter. 

No.  11-    174*1,  July  SO.    Trustees  of  Kincaid's  Caebitoes  against 

Faequhae. 

On  a  voluntary  roup  by  these  trustees,  tlie  purchaser  having  given  a  bond,  with  Jitmes 
Farquhar  cautioner  for  the  price,  and  to  perform  the  other  articles  of  roup,  the  Lordi 
found  that  the  bond  falls  not  within  the  act  1695  anent  cautioners. 

No.  12.     1742,  Feb.  S.        Spekce  against  Caves. 

Bakkeamav  granted  bond  m  ITIO  for  L.OOO,  and  S^nce  gave  an  obligation,  bearing,^ 
that  at  his  de^re  the  money  was  lent,  and  obliging  him  that  Bannerman  should  pay  the 
money,  or  otherwise  that  he  should  pay  it  upon  an  assignation.  The  Lords  found  thai. 
Spence  had  not  the  benefit  of  the  act  1695  anent  cautioners;  .  The  Court  was  divided^ 
Amiston  in  the  chair  was  against  this  interlocutor,  as  I  was.  14th  Jannuary  Adhered.— 
(3d  December.)  • 

No.  IS.     1742,  June  29.    Middleton  against  Buekbt. 

A  BOXD  by  two  pel-sons,  the  one  acknowledges  him  to  have  borrowed  and  received  the 
money,  and  therefore  he  and  with  him  the  other  bind  them  conjunctly  and  severally  to  pay 
that  money,  (but  not  with  and  for  him.)  The  other  person  found  not  a  cautioner  in  the 
sense  of  the  act  1695  to  have  the  benefit  of  that  act 

No.  14.     1748,  Nov.  23.    Huntee  against  Hamilton. 

See  Note  of  No.  15.  voce  Paocsss. 

Na  15.    1744,  Feb.  21,  29.    Sinclaie  of  Scotscathill  against  M'Ka^. 

The  Lords  reibsed  this  biU  of  suspennonf  which  to  the  appeared  infinitely  stronger 
even  than  the  case  of  Hiinter  23d  November  last,  for  here  both  suspension  and  bond  of 
caution  referred  to  a  bill  that  actually  once  had  a  being,  but  was  different  from  that' 
charged  on,  and  yet  they  found  the  cautioner  bound,-— remit.  ,  Royston,  Justice- 

desk,  d  me.— -SOth  Adhered. 

No.  16.     1745,  July  10.    SiE  Robeet  Pollock  against  Mbs  Logkhaet; 

Thomas  Pollock  as  principal  and  Sir  Robert  Pollock  as  cautioner,  granted  bond  for 
L^IOOO.    Thomas  died  within  the  seven  years.    After  his  death  Sir  Robert  Pollock,  and 
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James  the  brother  of  Thomas,  joined  in  a  bond  of  corroboration,  not  on]y  of  the  debt^ 
but  also  another  small  debt  of  L.150  due  by  the  defunct,  iii  which.neither  of  them  was^ 
bound,  and  proceeding  on  the  narrative  that  the  creditor  has  ^  at  our-desire  superseded* 
payment,*— therefore  they  jointly  and  severally  bind  them,  fcc. ;— and  James  having  paid* 
the  debt,  his  executrix  pursued  Sir  Hobeit  for  a  total  reli«f  The  defence  was,  that  he  was 
only  a  eo-cautibner,  and  therefore  only  liable  pro  rata  according  to  the  decision  15th 
December  1722,  Murray  of  Broughton,  and  19th  December  1738,  Mr  Lockhart-against- 
Lord  Semple.  The  voucher  of  the  debt  of  L.150  was  not  produced,  and  therefore  there 
could  be  no  judgment  as  to  it ;  but  as  to  the  L.1000,  the  answer,  was,  that  here  it  must 
be  presumed  that  James  Pollock  interposed  at  Sir  Robertas  deare,  because  they  joined  in 
the  bond  whqn  the  c^utionry  in  the  former  Ixwid  was  near  expiring,  whereas  in  Brougb- 
tpn'^s  case  the  new  cautioner  afxeded  H)  a  bond  with  the  principal  debtor,  or  one  of  them,, 
and  in  Mr  Lockhart^s  case  he  became  bound  alone  in  the  corroboration.  The  Lords  . 
found  Sir  Robert  liable  in  a  total  relief,  and  ^jdheped  to  Drummore>  interlocutor^  raiit. 
inter  attoa  Tinwald  et  me.. 

9  »  • 

•No.  17;     1747,  June  5.    Mr  Robert  Blackwood  o^ai^z^^  Haliburtox.. 

Sir  RoBfEET,  William,  and  Rbbert  Blackwood,  anno  1715,  granted  bond  to  Bimie 
of  Brobmhall  for  L.2000,  and  Sir  Robert  got  a  bond  of  relief  {torn  the  otlier  two.     In 

'.  1735  Broomhall  pressed  Robert  for  the  moneys  and  13th  December  1735' he  gave  the 
money  to  his  brother-in-law  Mr  Haliburton  to  pay  it^.butat  the  same  time  took  from  Mr 
Haliburton  an  accepted  bill  for  L.180  sterlings  payable  at  Candlemas  next^  and  Halibur- 
ton  that  day  paid  the  bond  and  took  an  assignation.  18th  December,  Robert  Blackwood, 
borrowed  from  the  Bank  L.146  upon  his  own  billj  and  deposited  Mr  HaHbnrton''d  L.180 
bin  in  security,  and  10th  August  1736  paid  the  Bank..  But  Sfith  September  1736, 
Haliburton  and  he  joined  in  borrowing  from  the  Bank  L.180..  lOst.  on  their. joint  bill  of, 
t}iat  date^.and  in  April  1737  Robert  Blackwood  paid  part  of  that  bill^.  and  they  both. 
ffBLYe  a  new  bill  for  the  balance  of  L.121,  which  Haliburtcm  paid  after  Black wood'^s  death ; . 
and  thereupon  sued  tlie  heirs  of  William  and  Robert  Blackwood,  as  assignee  by  Broom- 
hall  to  the  L.2000  bond,  fprpayme^it  of  that  L.131  sterling  aath^balane^  «lill  duehim^. 
and  got  decreet ;.  which  coming  to  the  knowledge  of  l^Ir  BIackwood''s  son  and  heir  of  Sir 
Robert,  he  pursued  a  declarator  of  extinction  of  the  L.2060bond,  as  paid  with  the  money 
€)f  Robert  Blnckwpod  the  debtor.  Alleged  for  Haliburton,  it  was  his  money  and  not 
Robert's,  for  tliat  he  gave  his  bill* to  Robert  for  it,  which  bill  he  aftbrwards  used,  and  at 
last  Haliburton  got  to  pay  it,  orof  anotlier  bill  tl^at.cf^ne  in  placeof  it.  L.121  with  in- 
terest, and  tl)er^ore  is. still  ereditor  in  tliat  balance..  But  we  thought  this  was  no  more 
than  a  device  for  Robert.  Blackwood  to  .pay  his  debt  with  his.  own  money,  and  yet  keep 
the  security  against  the  cautioner  for  a  fund  of  credit  for  after  borrowings;  for  on  that 
13th  December  Robert  Blackwood  did  not  mean  to  lend  Haliburton  L.180,  but  to  pay 
his  own  debt  to  Broomhall,.  nor  did  Haliburton  mean  then  to  borrow  from  Blackwood^ 
for  he  had  no  use  for  ij^e  money,  and  Haliburton  M^as  brother-in-law, to  Blackwood,  and 
oould  not  be  ignorant  whose  debt  it  was : — Therefore  we  sustained  the  declarator  of  ex-* 

'  tinction  quoad  Sir  Robert,  and  declared  accordingly,  rescr\'ing  his  action  against  Robert':* 
froirs, — mm,  ccn.^  only  Kilkerran  fost  differed  but  at  last  seemed  cpnvinced* 


EtcHixs^s  Notes.]  CAXTtlOKSRi  bl 

m 

No.  1 8.    1 749,  June  2.    Barbara  Angus  agaimt  Dr  CouLt- 

A  BOi^D  of  ^socrtknirys  wherein  byoversij^t,  in  the  obligatoiyclau^y  the  sum  wba  neglected 
to  be  inserted,  though  mentioned  in  the  preamble, — ^yet  we  found  the  cautioner  bound* 
Altered  0d  June^  and  the  cautioner  found  not  bound.    2d  July  adhered> 

Na  10%    1761,  July  26.    Jakes  Gibb  agaiiist  Walker  and  Simpson. 

GiBB,  in  bargaining  for  the  sale  of  some  himbs  to  Walker,  refused  to  sell  without 
caution  for  the  price,  and  Walker  said  that  Simpson  was  to  be  conoemed  with  him  in 
the  bargain,  and  would  be  his  paymaster ;  and  Gibb  having  applied  to  Simpson,  he 
answered,  if  John  Walker  buy  your  lambs,  give  them  to  him,  an^  I  will  see  you  paid 
for  them, — and  thereupon  Gibb  sidd  and  defivered  the  lambs  to  Walker.  Gibb  sued  botli 
in  the  Sherii&Court  for  the  price,  and  proved  the  above  communing  with  Simpson  by  wit* 
liesses,  before  SiiApson  appeared  in  the  cause  ;-i--«nd  then  he  compeared  and  objected  th«t 
such  a  proof  of  a  cautiomy  x)bl]gation  was  not  competent  by  witnesses,— and  the  Sh«iff 
found  it  not  proveable  by  witnesses.  Gibb  presented  an  advocation,  which  Shewaltoa 
refused.  But  upon  a  reclainung  bill,  we  all  differed  from  him,  (agreeably  to  a  former 
decision  we  gave  in  the  sale  of  sheep  at  the  house  in  the  muir  to  a  principal  and  cau<^ 
tioner,  but  I  have  forgot  the  parties  and  year,  though  I  think  I  have  it  marked,)  and 
thought  that  as  this  was  part  of  a  bargain  for  moveables,  it  ^^as  ptoveable  by  witnesses^ 
and  therefore  without  any  answer  remitted  it  back  to  him  to  pass  the  bill. 

No.  20.    1751,  Nov.  29.    Magdalen  Scotx  against  Eliz.  Nicholson.* 

KiUl&NY,  adminstrator  to  his  daughter,  condrmed  her  and  himself  administrator  iii 
a  hasA  of  8000  merks,  and  found  Sir  James  Nicholson  cautioner,  and  Milleny  uplifted 
the  money,-— and  now  Magdalen  Scott  sues  Sir  Jameses  relict  and  executrix  as  r^resenting 
him  the  eautioner,  to  pay  the  money.  The  defence  was,  that  Sir  James  was  cautioner 
for  the  pursuer  as  executrix,  and  the  father  only  as  her  administrator,  and  that  the  exe- 
cutrix the  pursuer,  is  herself  bound  to  relieve  him.  Answered,  He  was  cautioner  indeed 
for  the  pursuer  to  all  stnmgers,  as  far  as  she  should  intromit,  and  she  was  bound  to  re- 
lieve him ;  but  he  was  also  cautioner  to  her  for  her  father,  whereof  he  was  bound  alone 
to  relieve  him,  and  quoted  Hope^s  Minor  Practics,  and  so  we  unanimously  found.  6th 
February  1750  The  Ldrds  adhered— i2fiit7.  Justice-Clerk. — (6th  December  1749.) 

Lady  Nicholson  pleaded  some  other  defences  against  the  bond  mentioned  of  the  above 
date ;  1st,  That  though  her  husband  is  bound  cautioner  for  the  father  to  his  infant  daugh- 
ter, as  well  as  for  her  to  all  others  having  interest,  yet  if  the  money  was  uplifted  by  her 
only  with  his  consent,  the  cautioner  is  not  liable  to  her,  and  therefore  the  pui^uer  must 
prove  that  it  was  uplifted  by  the  father  during  her  pupillarity,  which  lasted  but  a  few 
months  after  confirmation.  Answered,  The  up^vct  of  llic  testament,  and  his  cautioner, 
must  either  produce  the  bond,  or  prove  it  paid  to  her.  A  second  defence.  That  the 
daughter  in  1728  had  accepted  a  bond  of  provision  by  her  fkther  of  2500  merks,  iii  full 
of  all  portion  natural,  and  of  all  she  could  claim  of  him  in  any  manner  of  way.  Answered^ 
That  could  not  be  meant  in  payment  of  this  debt»  because  it  was  truly  less  than  the 

m2 
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debt ;  3dly,  By  an  heir  of  a  strict  entail  pursuant  to  a  faculty  to  give  bairns  proyinona 
to  a  limited  extent ;  3dly,  The  general  clause  can  only  mean  cluins  of  the  aaine  kind 
with  those  mentioned,  viz.  portion  notaral,  &c.  Third  dtfimoe,  Ssxppmhig  thefiuher 
liable  as  tutor  of  law,  yet  tike  action  against  him  prescribed  in  tm  years  aft^  the  dmi^i^ 
t£r''s  majority.  Anaw^ied,  That  prescription  only  cDiM|ietent  t»  such  tutors  as  me  bound' 
to  make  inventories.  2(Uy,  The  fatlier  liabfe  super  alto  mode  as  upgiver  of  the  testament 
The  Lords  thought  there  was  some  difficulty  in  the  firat  and  thtyd  dfiftnceSp  Upd  th^^forai 
did  not  decide  thereon,  but  unanimously'  su^tmned  the  sc^cond  and.assoilzied.r— (39th, 
November  1751.) 

Ko.  21.     1752,  Jan.  7^       Copland  against  Iuvixe. 


In  the  eompetltion  of  the  ci^tors  of  John  Rae,  an  ad^idkation  agdiiuit  luJO  on  a 
bond,  wherein  he  Wtfs  bound  only  as  cautioner^  though  kd  9(0  yeacs  -afl^  the  dafi?  of 
rtie  bond,,  waa sustained  f<ir  aH  that feH  ckte^  seven  yeam afiiqrlheid|ieof  the  boad^  in 
iKf^peot  of  a  homuig executed  against  him  witbiB  the aevenycan^  thoughninrar  dweim^ 
4ed  or  otherwise  foUo^ed  out^  amd  Bjlkerr&n''s  iilterhicator  adha^  to  nenu  coo»v 
♦ 

No.' 22.     1752,  June  4i    Campbell  agwmrf  M'Lachi. an: 

Campb£L](.  threatening  to  detain  the  stocking  and  effects  of  ope  of  his  tenanta  t)uit  wat^ 
Temoving,  for  arrears  of  rent  mi  other  dfcbts,.  M^Lauchlan,  a  friend  of  ^  the  tenant^s 
'vnrote  to  CampbeU,  and  engaged  himself  for  the  tenant  for  whatever  they  should  agree, 
fnd  thereupon  Campbell  let.  the  tenant^a  goods  go..  In  a  jHtwess  against  M*Laiichlaii» 
vherdn  a  proof  before  answer  was  brought  by  witnesses,,  that  he  subscribed  the  letter, 
because  it  was  not  holograph  and  he  denied  that  that  was  the  lettar  he  subsaiibed, 
though  he  owned  tlie  signing  a  letter  written  by  the  same  person  engaging  for  the  aifeara 
«f  rent,  but  not  for  the  other  debts, — ^we  found  that  mean  of  proof  eO»i|pcffent,. 
liecause  we  considered  it  as  a  bargain  for  moveables  whidi  is  provaaUi^  by  witnesses.*-^ 
Scd  rmiL  Kilkerran,  Karnes,  ei  aliU ; — and  we  repelled  the  ofcgeetion  that-tiie  temmt  had 
come  to  no  agreement  with  his  creditor,  for  that  we  coneidered  as  only  meo^g  the  seCtfing 
of  what  was  justly  due,  which  wi^  pars  judicts;  but  in.  this  the  Presideitt  alone  was 
against  tlie  interlocutor.. 

No.  23.    1^53,,  Jan.  17.    Elizabeth  M'Kenzie  against  M^Kenzie. 

Mabtin  and  BlackhUl  were  debtors  in  a  bond  of  L.lOO  sterlii^,  and  sometime  after  a 
bond  of  oorroboration  was. granted  by  them  two  and  Sir  Geoige  M^Kenzie  of  Granville, 
and  he  got  the  d^bt  to.pay,  and  took  ass%Qation  ;-*a]:id  now  his  relict,  in  his  right,  sues 
xelief  against  Blackhill,  who  produced  a  bond  of  relief  by  Martin  of  the  original  bond, 
and  insisted 'on  being  liable  in  relief  only  pra.raia  agreeably  to  the  decisions  of  Maxwell 
of  Ordtardton  and  Murray  of  Broughton,  and  Geprge  Lockhart  agamst  Lord  Semple. 
Answered,  In  tb^e  ea^es  the  new  obligant  acceded  plainly  on  the  futh  of  the  prin^pal 
debtor.  In  the  first  cpse,  Sir  Godfrey  M^Cylloch  alone  was  bound  with  Murray  of 
Bi»u^hton  in  thQ  ix>xr9bora^Qn ;  and  in  the  other  Mr  Lgckhart  was  alone  bound  in  the 
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corroboralibii  upon  getting  a  bond  of  relief  from  the  principal  debtor  Rosline ;  but  in  the 
case,  llhh  July  1745,  the  relict  of  Mr  James  Pollock  against  Sir  Robert  Pollock,  she  wa« 
&und  in  her  hushond^s  right  entitlied  to  a  total  rdief  of  a  bond  wherein  Thomas  Pollock, 
was  bound  as  princspid  and  Sir  Thomas  expressly  as  eaulkmer,  because  in  the  oorrobo^ 
raticm  only  Rohert  and  James  were  bound,  whereby  it  was  presumed  that  James  seceded 
tipoatfae  failh  of  Sir  Bobert,<— lond  hve  it  doea  not  appear  that  Sir  George  M'Kenzia 
knew  who  was  principal  and  who  cautioner.  .  The  Lords  found  the  pursuer  eintitled  to  a 
total  relief  against  ffiackhilL  Menit.  Presidifflt  and  Milton.  17lh  January  1758  nomine 
sofb  adheeed.  It  teems  that  both  Pseadent  and  Miltm  had  idtered ; — but  as  Sir  Geoi^ 
hai  takena  bond  of  rdief  fiom  Martin  alcme^  weagreed  diat  that  would  not  aH»  the 


NQ..24r.    1 752,  July  9..      ScoTT  of  Famish  o^in^ — r^— -.. 

ftcOTT  being  cautioner  in  1724  for  ■  in  two  bonds,  got  an  hentable  bond  of 
relidT,  and  was  mfefl.  The  lands  were  afterwards  sold,  and  the  price  arrested  in  iihe  pur« 
chaser'^s  hands  by  >  ■  creditors,  and  the  purchaser  raised  a  mul^lepcinding,  and 
called  Scott,  who  thereafter  pmd  die  debt  in  which  he  was  cautioner j  and  took  assigna^ 
tion,  which  he  produced  with  his^  ihfeftment  in  the  lands,  and  craved  prefeienee  fbr  thd 
price.  Objected,  Scott  was  liberated,  and  the  cautionry  prescribed  by  the  septennial  fre* 
Bcription  provided  by  the  act  1^95,  and  he  could  not  thereafter  and  after  the  other  credi*^ 
tors^  arrestments,  and  tlie  multiplepoinding,  pay  to  their  prejudioe.  Answered,  He  waa 
not  bound  to  take  the  benefit  of  diat  prescription.  I  reported  the  case  for  advice,  and: 
the  Lords  unanimously  repdled  the  objection,  and  sustained  the  infeftment. 


citation: 


J 


No,  1 .    1 742,  Dec.  1 0.    M AGiSTJtATEs  of  Edinbuugh  against  CLAAKso^^ 

Tbc  question  was,  Whether  smnmoning  the  Ma^stnutes  wijjjioiit  'the  Conndl  upon 
this  aot  of  Partiament  was  aufficiaiit  ?  The  Lords  found  the  citation  null,f-reiisir.  Royston^ 
Strichen,  Drummore,  et  mt.     The  Court  thought  tliat  citing  Magistrates  in  common  form^ 
meant  the  same  as  citing  the  Burgh  in  common  form.     10th  December.  Altered^,  sis  to^ 
five  and  President,  which  was  six  to  six. .  • 


CtAUSE. 


No.  I.    1 7S9,  July  2*.    Creditoks  of  William  Thomson. 

4teB  Note  of  Na  0^  9ott,AM>iV9icjaim. 
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No*  2.    1 739,  Dec  1 1 .    Mb  6.  Bucuan  against  Sir.  W.  Cockbue^ 

Thk  Lords  found  Mr  Cockbum  bound  to  convey  his  right  to  Mr  Buchan,  iii  security 
of  his  purchase,  by  tile  I^Pesidenfs  oasting  vote ;  reniL  Amiston,  &g.  "who,  as  to  the 
ef&ct  of  a  consent,  distinguished  betwixt  the  consent  of  the  j»*oprietor  and  of  one  iffao  is 
only  auditor,  that  in  the  first  case  the  consent  would  convey  the  consenter^s  right,  but 
that  in  the  other  it  is  only  a  non  repugnantia.  Drummore  and  I  thought  that  a'consent^ 
witlKnit  more,  was  efiectual  to  <x>nyey  all  die  consenter^s  rights  to  the  purchaser,  and  that 
whatever  is  sufficient  to  convey  the  property  will  be  equally  effectual  to  convey  evcay 
lesser  right ;  but  then  here  Sir  William  does  not  only  consent,  but  is  a  princqial  dis* 
poner  for  all  right,  &o.  The  President  and  Kilkerran'went  into  Amiston^s  notion  of  the 
effect  of  a  consent,  but  then  they  thought  here  Sir  WUIiam  was  a  principal  disponer. 

On  reconsidering  this  case,  decided  24th  July  last,  it  seemed  that  Sir  William  was 
not  a  joint  disponer,  and  therefore  that  the  question  depended  upon  what  is  theeffcQl  in 
law  of  a  disposition  with  consent  of  a  verut  dommus*  I  could  not  think  that  this  imporfed 
no  more  than  a  non  repugnanttOy  wliich  could  never  convey  property,  nor  even  secure 
agunst  the  singular  successors  of  the  consenter ;  and  if  it  imports  a  dispontion  in  the  case 
of  a  veruM  dominuey  why  does  it  not  so  in  the  case  of  a  creditor'^s  hypothecarius  f  But  as  to 
this,  I  own  Amiston  satisfied  nic :  He  said,  in  tlie  case  of  a  verus  dmrntiusf  or  a  party 
having  or  claiming  the  property  of  the  subject,  or  even  the  liferent  by  way  of  locality, 
such  a  party  consenting  can  intend  nothing  less  than  to  convey  that  right,  because  he 
has  no  interest  to  retain  it, — ^his  riglit  of  property  or  liferent  gives  liim  no  right  to  affsct 
any  other  estate,--4nd  therefore  that  consent  must  import  more  than  a  non  repugnantia  ; 
but  a  creditor  hypothecariusy  or  even  a  wadsetter,  his  meaning  can  be  understood  no  more 
than  a  non  repugnantia^  for  he  cannot  be  thought  to  convey  his  debt  without  payment, 
and  without  conveying  the  debt,  he  cannot  convey  the  security  even  on  these  lands,  far 
less  on  other  lands ; — and  therefore  we  altered  the  interlocutor,  and  found  that  in  this  case 
the  consent  imported  only  a  non  repugnantia,  and  that  Sir  William  is  not  obliged  to 
convey.  We  were  pretty  unanimous,  but  the  President  differed,  and  Drummore,  as 
Ordinary,  was  in  tlie  Outer-House. 

No.  3.    1 744,  July  26.    Cbeditobs  of  Eastebfeabn  against  Repeesex- 

TATivEs  of  Ann  M*Leod. 

We  gave  the  like  judgment  as  w^e  did  11th  December  1739,  Buchan  agunst  Sir  Wil* 
liam  Cockburn,  that  a  consent  to  a  dUsponee  by  a  liferentrix  of  an  annuity,  even  though 
it  had  the  words  "  renounce"  and  "  overgive,"  imported  not  a  conveyance  of  tlie  liferent  an- 
nuity, but  a  non  repugnantia. 

No.  4.    1748,  Feb.  11.    Eabl  of  Home  against  Bothwell. 

A  BOND  of  provision  to  several  brothers  and  insters,  payable  at  their  mother^s  death,  or 
their  majority  or  marriage,  which  should  first  happen,  proviso^  that  if  either  of  them  died 
before  marriage  or  majority,  their  porUon  should  accresce,  the  one  half  to  the  other  si^ 
tcjs.^-'Qne  of  them  having  survived  majority,  but  died  befofe  mwriage,  Drummore  found 
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the  BubsfitntioD  sdll  mibflisted,  because  she  died  befbre  one  of  tbe  events,  marriage.  But 
we  akeied^  and  tboug^t  tbe  particle  or  was  meant  hete^conjunotiTe,  and  that  marriage 
alone  would  have  put  an  end  to  the  substitution,  though  not  major,  and  therefore  so 
should  majority,  though  not  married  ;^-and  considering  the  manner  of  the  Earl  of  Home's 
signing  the  contract  of  marriage  and  separate  assignation,  found  that  he  was  not  barred 
from  quarrellxng  the  Lady'^s  right  to  the  half  of  her  sister^s  portion.  1st  December 
Adhered  to  the  first  pointy  and  11th  Febniary  1748  adhered  to  the  last.^l7th  November, 
1747,) 


COMMISSIONERS  OF  SUPPLY. 


■**■ 


No.  1.    1735,  July  25,    Hepbuen  of  Mxmkxigg  offaitist  Hay  of  Hopes-. 

Thb  Lords  found,  tliat  one  infeft  in  superiority  might  act  as  Commissioner  of  Supplj^^ 
thought  that  superiority  was  valued  in  the  tax*roll  only  at  L.40,.  provided  the  property 
was  valued  at  L.1(X),.  the  sum  the  act  limits ;  whereby  lands  valued  at  only  L.100  may 
give  a  good  title  to  both  superior  and  vassal,,  where  both  happen  to  be  named  Commis^ 
sioners.  But  found,,  that  where  lauds  are  not  separately  valued  but  ore  ])arts  of  a  Barony 
that  is  valued  in  cumuloy  the  superior  or  proprietor  cannot  act.  as.  a  Commissioner  until, 
they  be  separately  valued,?— and  dierefore  sustained  the  objection  to  Mr  Hugh  DaUympleV 
vote.  .They  also  found,  that  in  this  suspension,  which  is  a  competition  for  the  immediate 
possession,  a  term  should  be  allowed  for  proving  a.votqr^s  qualification,  and  therefore  dis-. 
allowed  Sir  John  Sinclair'^s  vote;r-^and  they  found  that  a  minor  could  not  act  as  Commis-. 
sioner  of  Supply,  and  therefore  rejected  Mr  Dalrymple  Stur's  vote^  the  objection  being 
instantly  proved  by  Lord  Drummore  his  father,7-and  in  this  last  question  they  found, 
that  Lord  Drummore  could  not  vote.  They  repelled  the  objection  to  Mr  John  Armour 
of  the  wrong  spelling  his  tide,  and  found  that  Brinkers,  Fallahill,.  and  young  Preston'^s 
votes  were  good. 

No.  2.    1742,  July  30,    Election  of'CLEEK  of  Supply  of  Bakpfsuike. 

One  of  these  Clerks  ha^ng  presented  a  tnll  of  suspension  of  the  elecdon  of  the  other, 
which  the  Ordinary  refused ;-— on  a  reclaiming-bill  and  a»ew«^,.  we  found  that  the  right/ 
of  this  election  could  not  be  tried  by  suspension,  reserving  reduction  as  accords,— and  the 
reason  was,  that  the  necessary  parties  were  not  in  the  field,. t.  e.  the  dectors.. 

No.  8.    1742,  Dec.  8.    Sinclair  agaihst  Commissioneks  of  Supply  of 

Caithness. 

fiiNCLAiE  of  Southdun  was  Collectbr  of  Cess  from  1731  to  1739  inclusive,— and  as  there 
was  Sn  arrear  due  by  the  County  of  1000  merks  or  thereby  of  the  preceding  year,  the 
like  arrear  of  course  remained  in  1739  when  He  left  the  office,  because  the  Receiver- 
General  always  imputes  payment  to  the  oldestarrears  ;^-«id  the precedmg  Collector's  fiHt 
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payment  was  in  Kkc  maanier  appiied  to-  this  arrear  1739,  and  'so  forward  tUl  this  year 
174p8y— -when  the  CooinuMoners  of  Su|^Iy  of  this  year,  who  were  all  difterent  from  thw 
Gommisfltotiers  1739  except  one  or  two,  directed  qnartermg  upon  Soudidun  the  GoUector 
of  1739  for  this  arrear^  though  Southdun  had  truly  paid  up  the  whole  suxntf  by  him  eol« 
kcted ;  and  having  applied  to  the  CommisttonerB  of  the  year  1739,  atsd  got  an  order  dis-. 
charging  quartering^  which  the  party  would  not  obey,— -on  these  grounds  he  presented  a 
bill  of  suspension ;  and  in  particular  that  these  Commissioners  were  not  Commissioners  of 
the  year  1739,  and  therefore  on  account  of  the  prohibition  in  the  Cess-acts,  that  we  should 
not  stop  the  levying  the  Cess  imposed  by  the  Commissioners  therein  named,  Kilkerran 
Ordinary  refused  the  biU,— and  on  a  reclaiming  bill  without  answers  weadhered.  I  own  I  . 
was  difficulted,  but  what  determined  the  Coiut  was,  that  this  quartering  was  ordered  as 
for  tlie  Cess  1742,  and  whether  jusdy  or  unjustly  we  could  not  stop  them.-— 22d  December 
Adhered  and  refused  a  bill  without  answers.— Fufe  the  bill. 

No.  4.    1 744,  Feb.  1 7.    Town  of  Kiek wall  a^inst  Inhabitants  of 

Stromness. 

» 

We  found  that  the  Town  of  Kirkwall  could  not  tax  the  inhabitants  of  Stromnes§  lying 
at  12  miles  distance,  and  outwith  their  jiuisdiction^  for  any  part  of  the  Cess  of  the  Town, 
not  even  tliose  who  were  Burgesses  of  the  To>vn  but  did  not  trade  in  it.     Vide  6th  June. 

The  principal  cause  being  determined  against  the  Town  of  Kirkwall  17th  February, 
last,  Balmerino  found  the  Town  liable  in  the  expenses  of  extracting  the  decreet,  which 
we  this  day  altered,  and  found  no  expenses  due  because  of  the  Town'*s  immemorial*  pos« 
session.  And  Amiston  observed,  that  had  he  been  here  he  would  Iiave  differed  from  the 
interlocutor  tit  causa  on  the  supposition  of  immemorial  possession,  because  of  the  terms  of 
the  articles  of  Union  concerning  the  Cess. 

No.  5.     1751,  Feb.  12.    Gordon  against  Gordon. 

See  Note  of  Na  53.  voce  Mshbxb  of  Pabliament. 

No.  e.     1753,  Aug-  8,    Sutherland  of  Swinzie  against  Sutherland. 

See  Note  of  No.  58.  vou  Membkb  of  Pabliamskt. 


COMMONTY. 


No.  !•    1788,  Nov-  17, 24-    Tennant  offoimt  Murray- 

Abvistok  doubted  whether  any  process  of  divison  was  competent  after  the  contract 
1663}  2dly,  He  thought  if  such  process  were  oompetent,  that  the  division  behoved  to  be 
aoocNrding  to  the  rule  in  the  statute  1695,  and  not  the  interests  settled  by  the  interlocutor.  .^ 
But  th^  I«QEd3  by  a  gjceat  majority  were  of  a  different  opinion  in  both  points,  and  refused 
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the  Ml  irfAout  Mtwers,  and  a^A^red  to  the  Ordinary^s  intei^Kmtor ;  and  24tb  Novem-* 
her  adhered,  and  refused  a  reblaiining  bill  inthout  answers. 

No.  2.  1739,  Feb.  1,  EaIil  of  Wigton  and  CARNH^AtH  agtiinst  FEUAfis. 

A  Barcm  femng  certain  parts  of  his  Barony  with  parts  and  pertinents,  by  virtue  whereof 
the  fenars  possessed  pasturage  feal  and  divot  in  the  ooramon  of  the  Barony  upwards  of 
^40  years,  and  the  Baron  himsdf  had  no  other  sort  of  possession  of  the  oomiaon,  nor  mA 
it  capable  of  any 'other.  The  question  was,  Wheth^  the  feuars^  right  to  the  oommon  was 
«  common  property  or  only  a  senritude  ?  It  carried-i-property,  and  it  was  observed,  that 
had  the  question  occurred  next  year  after  the  feus,  it  must  have  been  a  oommon  property 
or  notlung,  because  there  could  be  no  servitude  while  the  Baron  remained  proprietor  of 
the  land,  andthe  40  years  possession  was  only  oonndered  evidence  at  and  before  the  feu  ; 
and  therefore  rufiieed  a  reclaJming  bill  for  the  Baton  widiout  ansfwcrs,  except  9&  to  ant 
vassal  Nisbet,  whose  feu  contained  only  privi^ge  of  pasturage. 

Na  3.    n99f  Not.  6,  7*    SiE  David  Dalrymfle  against  Hay. 

Trx  Lords  altered  the  last  mterlocutor  in  Januarjr  1716,  and  found  that  the  rule  of 
division  must  not  be  the  value  of  the  whole  Barony  or  whole  Town  of  Whittinghame,  but 
only  of  the  lands  of  Lugreat  part  of  that  Barony,  in  the  same  wayi»  was  decided^  Earl  of 
Wigton  and  Mr  Lockhart,  about  the  common  of  Biggar,  which  dedsion  Ariiiston  said  webr 
the  reason  of  his  ojnnion  now,  otherwisfe  he  thought  in  all  cases  where  a  oomilnonty  i^  Ut 
be  divided  betwixt  a  Barony  and  othar  lands,  the  whole  Barony  ought  to  be  valued. 

No.  4.    1740,  Feb.  1.    SIR  Robebt  Stewabt  against  His  Vassals. 

In  this  impMtant  question.  Whether  a  proeess  of  diviMim  lies  on  the  act  1695,  even  at 
the  proprietor^  instance)  of  a  commonty  where  the  pooperty  is  in  one,  and  only  servthidea 
cf  common  pastun^  m  Us  vasads,  but  «uch  as  to  exhaust  the  whole  use  of  die  ra 
liie  Lords  found  that  such  process  does  not  lie,  six  to  £ve  bendea  the  President^* 
who  was  on  Uie  ride  of  the  majority.— *»IZ^^  Jusdc^-Clark,  Drummore,  Kilkerraa,Mona]e^ 
ti  aie.  1st  February  1740  The  Lords  «dh6ied>  seven  and  tlie  President  to  six>  Haining 
and  Leven  Absent. 

No.  5.    1 740,  Feb.  2.    DtJKE  of  DoTJGLAS,  &c  against  Baillie. 

m 

In  a  division  of  a  common  which  had  been  immemorially  possessed  by  certain  definite 
propcHtions  of  horse,  nolt,  and  sheep,  in  1719  fhe  parties  or  their  tenants  observing  that  the 
grounds  were  overstocked,  they  by  a  birley-court  restricted  the  number^  but  stiU  by  the 
same  proportions.  The  question  was,  Whether  the  division  ^ould  be  made  after  the 
rate  and  by  the  proportions  in  whidi  they  possessed,  which  i^as  tlie  nde  that  Littlegill  in* 
listed  for,  or,  if  on  the  other  hand  it  should  be  according  to  thq  vakiation  o/  the  lands, 
die  rule  mentioned  m  the  act  of  Parliament,  which  the  Duke  of  Douglas  and  Mr  James, 
BaiQie  insisted  for,  and  it  was  Sttd  would  have  a  very  diffiorent  effect  P  The  Lords  found 
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Ihe  yaluatibii:  the  ruIe^iiMi.  €on.-^bul  some  of  u»  iMtrquo$  ego  had  not  Men  iheineisoriab^ 
«t  le$st  those  for  Littlegill,  till  the  cause  was  called. 

No.  6.    1 748,  June  2.    Davidson  against  Kerb. 

These  two  heritors  had  some  lands  runridge  and  others  possessed  as  oomnionty,  anct 
both  willing  to  £vide,  but  could  not  agree  on  the  plan.  Kerr  pursued  a  (fivinon  before 
the  Sheriilj;  but  David)9on  off(^red  a  biH'  of  advocation,  because  though  by  the  23d  act 
1695  the  Sheriff  may  £\idt  runric^,  yet  by  the  28th  act  1695,  the  power  of  dividing 
commonty  i's  only  committed  to  the  Court  of  Session.  Raining  refused  the  advocation ; 
but  on  a  reclaiming  bill  we  remitted  to  him  to  pass  it ;«— but  resolved  when  it  came  in,  with 
a  new  summons  of  division  that  Davidson  has  raised,  to  remit  to  the  Sheriff  as  usual  tt> 
make  the  division,  but  to  be  reported  ta  us;. 

No.  7.    1 748»  June  a    SlE  GsoRGE  Stswaet  against  M 'Kenzixt. 

Afteb  a  hearing  ia  presence  upon  the  import  of  the  act  1695,  act  28th,  anent  com^. 
nionUes,  though  we  would  not  alter  the  judgment  given  in  the  case  of  Sir  Robert  Stewart 
of  Tullicoultry,  February  1740,  that  where  there  is  only  one  proprietor  and  several  servi- 
tudes, there  lay  no.  pijocess  of  division  on  the  act,  yet  we  fi>UDd  that  whei^  there  was  a 
property  in  one  and  a  ^nutude  in  apothei;,.  but  the  proprietor  has  also  a  right  of  pas-, 
turage  for  a  part  of  his  lands,  that  there  the  superficies  may  be,  divided  betwixt  them  in. 
proportion  to  their  respective  interests  in  that  superfiden,.  the  property  still  remaining  as  it 
was  and  no  practpuum^  and  the  division  to  be  not  accordmg  to  the  valuation  but  aooordi^g; 
to  thek  rights  of  pasturage. 

No-  8.    1752,  Dec.  15.,    Mjis  Balfour  agaimt  Moncrieff,  &c. 

In  a  process  of  diviiaon  of  the  commonty  of  Auchtermuchty,.  the  Barony  of  Strathmiglo 
being  by  the-  Crown^  charter  1684  conveyed  (aM  except  eight  acses  o£  i^  cum  p^testate  et 
privikgio  communiiatu  et  pastura  in  that  commonty,.  Mrs  Balfour-daimed  a  proportion  of  it 
oorresponding  to  the  valuation  of  the  Barony,  whmreas  the  other  heriUnv  oonlended,  that 
as  by  the  proof  only  the  knds  of  Ifemperston  had'  possessed  that:  common}  paaturage,  the 
valuation  only  of  th^se  lands  and  not.  of  the  whole  Barony  could  be  compuiedl.  The  Lorda 
rjemitted  to  me. to  hear  the  lawyeraoa that  pointy  aadlthisday.reportedit,.-*— and  weuxumi^ 
mously  found,  that  only  the  valuation  of  the  landa  of  Demperston  ought  to  be  computed 
and  not  of  the  whole, — and  thatin  these  divisions  it  made  no  alteration  whether  any  of  the 
parties'*  lands,  were  erected  into. Baronies  oc  noU  The  lawyers,  on  both  sides.seemed.  to 
agree  in  making  this  a  common  property,  but  the  Comt.  seemed. tp  think  it  only  a  servitude, 
b^ut.bad  110  Qcciudon  of  dedding  tfiat  pmit;. 


COMMUNION-ELEMENTS. 


Nb.  r.    1T42,  Jtine  9;    Heritors  oTStrathmiolo  o^i^i^f  Gu-lrsme, 

T'  s  Lords  adhered  to  tlieir  former  interlocutor  refuring  an  advocation  from  the  Sheriff 
of  a  pcoccsa  at  the,  heritors  instance  against  Mr  Gille^ie,  for  the  conunumbn-elemeilt 
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moAej  of  all  years  since  his  admission  wherein  he  had  not  administered  the  sacnmenV 
and  wherein  the  Sheriff  had  ordained  the  Minister  to  give  a  condescendenoe  of  the  yeara 
wherein  he  had  administered  the  sama 


COMMUNITY. 


No.  !•     1736,  July  13.    Anderson  against  Campbell. 

Tub  Lords  find  the  letters  orderly  proceeded  reponitig  Campbell  to  his  Deaconry,  but 
suspended  nmpltciier  as  to  the  fines  and  damages.  They  thought  the  Conyeners  meeting 
though  not  properly  a  Coun  having  juriscQction,  yet  may  in  the  first  instance  judge  of 
the  Deaoon^s  rights  ad  effeetum  to  judge  whether  he  ought  to  be  admitted  into  the  meeti 
ingy  but  subject  to  the  review  of  the  Magistrates,  some  of  whose  number  .are  composed  dP 
Deacons,  and  who  are  the  King^s  Binlies.— ^Ist  July  The  Lords  adhered. 

No.  2.    1740,  June  7, 17^    Mitchelson,  ice.  against  M'Kenzie,  &c. 

I  HARDLY  thought  this  case  worth  marking,  however  as  the  case  may  be  general,  I 
now  mark  it ;  and  the  Lords  were  all  of  opinion,  (except  Dun)  that  a  member  of  a 
Corporation  ^ving  over  his  employment  and  not  keeping  shop  does  not  deprive  him  of 
his  Corporation-privileges  or  right  of  voting  at  meeUng  if  he  re^des  within  the  town.— 
N.  B.  Here  there  were  properly  no  Corporation-dues  or  burdens.  2dly,  They  thought 
the  offices  of  M^Kenzie  and  Lesly,  that  is  Keeper  of  the  Parliament  House  and  Macer  of 
Justiciary  not  incompatible  with  their  offices  as  Groldsmiths ;— therefore  they  adhered  to 
their  former  interlocutor  of  the  4th  instant,  but  prejudice  to  the  chargers  the  Goldsmiths 
to  insist  upon  their  by  Jaw  for  penalties  incurred  through  not  attendance,  and  the  whole 
effects  thereof  as  aocords. 

No.  3.    1 740,  July  8.    Dr  Glen,  &c  against  Deacon  CuNNtNGHAif . 

Ths  Lords  adhered  to  Drummore^s  interlocutor,  finding  that  William  Mitchell's  offict 
as  surgeon  to  the  poor  falls  under  the  description  of  the  decreet-arbitral,  and  that  therefora 
he  could  not  vote  at  the  election*  .     ^ 

No.  4.     1 743,  June  8.    Baxters  of  EDUiBUROH  against  ShielLs^ 

Wx  seemed  to  agree  that  we  were  not  to  meddle  with  the  Incorporations  management 
of  their  own  affiurs, — ^but  we  all  doubted  whether  iheCorporation  could  bind  each  individual 
to  empby  any  other  than  they  please^  But  the  doubt  was,  whether  that  could  be  deter- 
mined by  passing  this  bill,  and  whether  a  suspension  of  the  Corporation-act  could  pass 
after  it  was  executed  by  a  contract  in  t»ms  of  it  But  it  carried  to  pass  in  so  far  as  it 
might  affect  Mr  Shiells  or  the  other  persons  adhering  to  him  to  be  named-^iSciitif. 
.Dun  €t  m:. 
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No.  7.    1 752,  July  8..   CouKTESS  of  Peeth  against  Davidson,  &c<f. 

Davidson,  Donaldson,  and  others.  Merchants  in  Perth  being  in  use  to  export  large 
quantities  of  salmon,  hired  Coopers  by  the  year  to  come  to  Perth  to  seire  iitiem  with  casks 
iiir  packing  and  exporting  the  salmon..   The  Coopers  of  Perth  are  part  of  the  Inoorponu 
lion  of  Wrights,  and  therefore  complained  to  the  Magistrates,,  who  fined  two  of  them,  wha^ 
suspended ;  and  upon  a  new  complaint  against  other  two,  they  obtained  advocation.  Their 
only  plen  that,  we  regarded  was,  that  Davidson  and  Donaldson^  might  have  servants-  of 
their  own  to  work  dieir  work  tliat  was  not  ^i  sale,— that  they  may  shave  themselves,  ov: 
tlieir  servants  may  shave  them,— or  they  may  make  their  own  doAes  cnr  shoes,r— or.amer-. 
chant  sending^goods  abroad  may  cause  his. own  servants  sew  the  wrappers  ;r-and  aooord- 
n^y  tlHi  I^^a  fouod  tb«t*  tbo/  can  eoiploy  theirown  servants  to  make  the  salmon  casks, 
^Md  su8pendjs4.the  letters  nnip.licU€r  as  to  twoy  and  assoilzied  a»s  to  other  two.r-«*i{s»iiU 
-,  Minto,.  E^eixap,.  et  mi^.  who  tlipught  that  tlm  was  a  pbun  eluding  of  the  Cor^ 
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IlWititiii  prJTJIitr^jcT^thnt .  thf  ^^yr  ^^  ^»^«g  Corporations  was  at  first  fcnr  the  improve* 
limit  «iC  lomufdetioma  or  tnai^umi  tfa^tthfii. lieges  might  not  be  abused  with  bad 
wrork,— that-aaUoM  c«ika  iH»e  always  thQ  otgec^c^  tb^  attentioQ  and'caie  of  the  Legisla^. 
ture,  and  were  sold  by  the  wcrehants  as  much  as  the  salmon,  and  tiierefore  could  not  be- 
thought to  bt  ew^vB^  frpQit  the  Corpprntim  pavil^es.  For  the  int^Iocutor  were  Presi«. 
dent,  DruniQiore,  Str&hen,  Murkle,  Woodhall,  and  Shewalton  reporter.  And  the  Pre-, 
fiident  thought  that  tliey  mi^  employ  th^  servants  to  make^casks  to  be  sent  abroad  for. 
sale  even  without,  salmon. 

No.  8.     1^58,  Not.  16,  28.    Dl7KE  of  ROXBURGH  Ogmnst  TOTTW  ofKlscsot 

Th£  liOnls  found  th^  the.  Merchants  of  Kelso  and  five  Crafts  were  Corporations,  having 
perpetual  succesinon^though  they  could  not  produce  any  seals  of  cause,  but  produced  sun- 
dry acts  and  regulation$,.made  some  with  consent  of  the  £arl  of  Roxburgh  the  Baron,  and 
^me  with  consent  of  his  Bailie,.but  aB  of  thent  reserved'  pow^  to  the  Ead  and  Ms  succes- 
sors to  alter  these  acta  or  annul  them^  or  to  make  others :— Therefore  the  Lords  found 
them  subject  to  suchreguktionsaa  the,  Duke  or  his  successors,  Barons,,  or  their  Bidlies, 
bhould  make,  touching;  the  goveroment  of  the  Corporations^  ojr^  trial  or  admisaon  of  en- 
trants, the  same  being.always  for  the  weil  of  the  Corporations  and  (^  the  Bnrgh.  2c2a, 
Found  the  Duke  oiUiged  ta  appt^  die  cuatomt  of  two  aMMtifiars  aiid  »  we^ly  market 
IP  the  good  of  tibKi  Burgh  by  hiicbHter.  1614  aiid  IfiM^.  But  imuMl  tittt  thecustoma 
called  the  spoon  and  kddle  (about  800  merks  yearly  value)'  because  aMnmaidy  given  to 
his  Baron  Bailie,  that  that  was  a  proper. application..  S<to,  Found  that  immemorial  pos^^ 
sesaon  of  drying  skinny  aqdl^  washitfig  and  dfyingliBai  onan  islai!kd  of  gravel  stones  in  the 
Tweed,  wiis  sufficient  to  give  the  iiihabitaiits  a  right  to  oooitinu^  that  possession.  ^ 
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COMPENSATION—RETENTION^ 
Ko.  2:    17S9,  Not.  29*.v   Scsan  Barham  agmmt  Lord  M»iii>A^n?i'« 

Tbs  Lords  found  no  compensation,  the  debt  ass^ned  tON  Sir  Peter  Froaer  not  being 
iotixiu^  before  intaoation  oC  the  piMrsujer!8  aasjgnatioai. 
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Na  S.    1 735,  July  24.    Dr  Learmokt  against  Watson  of  Saughton. 

Tn  Lofda  adhered  to  the  interiocutor  sustuniiig  Saughton's  defence  of  compensatiojti. 
by  the  espensea^  on  th0  mother  Lady  Cockbum!s  funeraL. 

No,  4.    1 738,  July  28.    Clerk  against  Ferguson' 

Tn  Lords  adhered  to  their  fbnner  interloGutor,  finding  that  the  cTebt  due  by  Jdin  to 
James  Murray,  a9  it  stood  in  Gkodorch'^s  person,  (N«..  B.  He  had  affected  it  on  the  act  1 681  ^ 
as  credkor  to  William  Murray  the  father.)  was  not  compensable  by  the  debt  due  by  Wil* 
Kam  Murray  to  John.  The  Lords  were  much  divided,  the  Prendant  and  tcveral  others^ 
being  against  the  interlocutor,  which  seemed  strange  to  me^. 

lAo.  5.    1 740,  July  24^    Leith  of  Leithhall  against  Gordon  <^  Law. 

.  Tbb  Lofda  allowed  the  ptoof  even  by.  witecsoap  befoie  answer,  in  ordor  to  rear  up  thHir 
ntircdlHllasaddbt..  I^w»  I.  thought  Ha  most  daigerousprepamtiveinr  the  knrrfSeot^ 
bnd,— -and  Anuston  was  of  the  saaie  opinion;  *—ISlh  February  17S9< 

Ftidt  w^fTo^  ISdi  February  1789^.  wheze  it  seems  I-  have  mistaken-  Amistan^s  e|Miiea^ 
ar  in  the  hurry  misplaced  these  words,  for.  he  not  oifly  had  been  for-  the  proof  before 
answer,  but  now  thought  that  without  any  proof  at  aU  Law^s  defence:  was  gpod|  and  that, 
this  was  not  in  the  case  of  a  tkyrf^pvphum  reddUum.   But  all  the  Lords  who  spoke,  par& 
cukrly  the  President,,  differed  from  him.     However  it  carried  upon  the  question  to  sus- 
tain the  defence.— AemY.  Justice-Clerk,  Druminore,  Dun,  et  me,  and  Strichen  and  Murkle 
didnotvotew    We  all.  thou^t,  (except  Amiston)  that  the  bill  was  plainly  a  cAyrogTO- 
pkum  reddUum  creditori^  given  up  by  Law  to  Leithhall  the  acceptor,  and  by  him  to  Leith, 
the  drawer^ — that  no  proof  by  witnesses  ought  to  be  admitted  where  writing  ought,  and  uses  ^ 
to  be  adhibited,  and  that  it  was  plidn  from  the  proof,  that  in  this  case  Law  himself  knewr 
what  was  tlie  law,  and  thought  at  the  time  that  he  should  have  had  a  document  m\ 
writing  of  his  ^ving  up  the  bill.     I  also  thought  the  proof  too  we^dc  and  uncertfun  to 
elide  the  presumption  of  law^t— that  it  was  chiefly  of  conversations  witli  Leithhall  before 
giving  up  the  bill  how  matters  stood  belwixt  him  and  Law,  and  even  of  that  he  gave 
different  accounts  to  difierent  per8ons,-^that  there  was- no  suffideat  proof  but  value  might 
have  been  given  Law  &r  it  on  the  33d  January,  when  the  bill  was  given  up,,  and  no- 
proof  whatever  after  that  till  La^^s  death  on  the  7th  July,  except  the  alone  oath  of  the 
relict,  which  was  not  sufBdent  to  create  adeht  even  against  her  husbfMod  or. son*.   On  the 
84th  refused  a  bill  without  answers. . 

No.  6.    1739,  Jan.  2.    Max  WELL  against  CttmroiSif^  of  M^CuLLoctf ; 

At  advising^  it  appeared  that  one  of  th»  bonds  due  by  Sir  WiHiam  Maxwell  to  Sir 
Godfimy  flf  L JXWO  m  166S>  was^onginatty  payable  to  Sir  Godfrey  himself,  that  another 
head  of  L.12O0  isaa  taken,  payaUe  not  to  Sir  Godfrey,  but  to  one  of  his  creditors, 
Aadcew  Bkxislaiui^.  aaA  oi^  becaae  due  to  Sir  Godfrey  upon  Andrew  Houstoun^s  ope» 
1atin9.lMpayiMal.0al of  awthet debt ia  1692,  a£ter  all  thedebtadue  bySirGodfr^ 

*  Lord  Ekhies  appears  aflerwaudd  td  We  scored  out  the  word  '^  Mod/'  and  addfd  aftc^  ^ 
word  ofinion  the  words^  '^  of  die  interlocutor.'' 
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to  Sir  William  Maxwell  were  in  Sir  WiUiam^s  person,  so  that  as  the  compensation  on  this 
debt  could  operate  no  farther  back  than  1692,  there  was  no  great  question  diat  this 
debt  might  be  applied  to  oompense  the  debt  lost  acc|uired  by  Sir  William, — but  all  the 
question  was  anent  the  L.2000  debt  due  to  Sir  Grodirej  in  1683,  before  Sir  William  ac-> 
quired  any  of  Sir  Grodfrey'^s  debts, — as  to  whicli,  both  the  President  and  I,  and  some 
others,  thought  it  behoved  to  apply  in  extinction  of  the  first  debt  acquired  by  Sir  William, 
according  to  the  rule  laid  down  by  Lord  Stair,  and  indeed  the  reason  of  the  thing.  But 
it  carried  by  a  good  majority,  that  Sir  William  had  the  election  to  apply  it  to  any  debt 
he  pleased,  so  as  to  save  the  collateral  security  that  he  had  in  the  escheat  for  several  of 
his  debts.  14th  November  173^. — ^2d  January  1739,  The  Lords  adhered  as  to  tlie 
general  point— Quod  vide  (infra.) 

The  Lords  found,  that  as  to  the  three  debts,  the  recompensation  as  then  sustained 
must  stand ;  but  as  to  Martinis  debt,  that  the  creditors  are  hot  bound  by  that  decreet, 
unless  Sir  William  Maxwell  instruct  the  payment  of  that  debt ;  and  as  to  the  balan<;c% 
they  adhered  to  the  former  general  interlocutor  of  14th  November ;  and  indeed  were  of 
opinion,  that  compensation  does  not  by  our  law  operate  ipso  jure  but  from,  the  time  of 
proponing,  though  it  stop  the  course  of  interest,  and  is  competent  against  assignees,  &c. 
(President  et  me,  multum  reniL)  But  we  seemed  to  agree  that  Sir  William  Maxwell 
eould  not  recompense  upon  debts  acquired  after  Sir  Godfrey  M^Culloch^s  bankruptcy ; 
but  as  that  point  was  not  at  all  argued  in  the  answers,  we  remitted  that  pcnnt  to  the 
Ordinary.— »8d  January  1739. 

No.  7.    1 742,  Feb.  26.    Earl  of  Strathmoke  against  Earl  of  Aboyne. 

Thk  question  was,  Whether  an  heir  can  propone  compensation  on  a  moveable  debt  that 
does  not  devolve  to  him,  or  even  an  executor  can  propone  it  without  confirming  ?  Both 
President  and  Amiston  thought  that  it  was  against  law,  but  Amiston  admitted  that  such 
was  our  practice ;— and  upon  the  question,  it  carried  to  adhere  to  the  Ordinaiy'^s  interlo- 
cutor sustaining  compensation. 

I 

No.  8.    1 742,  Dec.  7.    CrediT0H3  of  Kin sterie  against  Ross. 

Ist,  Ws  sustidncd  the  objection  lo  the  decreets  of  constitution  and  adjudication,  tliat 
the  asngnations  or  translations  by  Richard,  Isobel,  and  Lilias,  were  not  on  stamped  paper. 
2d,  Repelled  the  objection,  that  the  bond  of  relief  was  not  produce^  in  the  process  of 
constitution,  and  repelled  the  objecti(m  that  Mr  James  Winchester  was  not  designed  in 
the  bond  of  relief  by  Kinsterie,  in  respectof  the  setUed  acooimt  among  the  four  obli- 
gants,  the  other  three  bonds  of  rehef  and  articles  of  deportation,  all  of  the  same  date,  and 
relative  to  this  bond,  and  duly  Mgned,— -and  repelled  the  objection,  that  that  account  was 
no  fixttdied  transaction.  3<tb,  Found  that  Kilravock  elder  axild  ap^ly  any  debts  due  to 
liim  by  Sansterie  to  compense  the  debts  due  by  him  to  Kinsterie,  so  as  to  save  this  debt 
secured  by  inhilution,  and  that  he  might  also  retain  the  debts  for  security  and  rdief  of 
Jus  engagements  for  Kinsterie,  and  that  it  is  competent  to  young  Kibavook  to  plead  the 
same,  notwithstanding  the  decreet  in  absence  agaidst  die  heir  of  Kinsterie.  But  remitted 
to  the  Ordinary  to  ]iear  than  as  to  the  debts  due  by  young  Kilravock  to  Kinsterie. 
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No.  9.    1 742,  Dec  9.    Crvditoes  of  Patersok  againA  M'Aulay. 

M'AuLAY^  after  bdng  decerned  in  a  sum  of  damages  to  Paterson  for  oppresmon  andi 
wrongous  imprisonment,  bought  in  some  bills  due  by  him.  Paterson^s  creditors  arrested^ 
tad  M^AuIay  pleads  compensation,  which  Royston,  Ordinary,  sustamed.  But  on  a  re- 
claiming bill,  the  lawyer  for  M^AuIay  seemed  to  give  up  compensation,  but  pleaded  rete]n* 
tion,  because  Paterson  is  bankrupt  The  Lords  fbimd  there  could  be  no  compensation 
sustained  after  the  decreet,  but  remitted  to  the  Ordinary  to  hear  them  on  the  retention. 
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No.  2.    I7S6,  Dee.  1.    Crebitobs  of  Sm  Jamss  Dunbar. 

The  Lords  altered  the  Lord  Ordinary'^s  (Newhall)  interlocutor,,  and  found  tliese  cr^ 
£tQrs  preferable  according  to  their  diligence^  and  not  jwrTpaffify  as*  he  had  found ;— «ndi 
they  were  unanimous  except  the  Ordinary,  (the  President  absent)  Some  thought  the 
defunct  could  not  by  any  deed  however  explicit  prefer  his  creditors  fart  pasmi^  and^ 
de&aud  them  of  the  effectr  of  their  diligence  to  be  raised ;  but  there  was  some  difficulty,, 
because  the  credit<H«  oould  not  subsume  in  terms  of  either  the  act  1681  or  1696.  But 
that  which  determined  the  whole  was,  that  the  di^po^tion  was  not.  to  the  cseditors,  or  ta 
their  behoof,  but  to  Oliphant,  with  the  burden  of  debts,,  which  made  him  personally 
liable,  though,  only  in  vo/Drem,— •but  gave  the  creditors  na  right  to  the  subjects  disponed  ^ 
and  Oliphant  behoved  to  pay  the  creditors. acoording  to  their  diligenoe,.  as  in  the  known, 
case  of  executors,  and  the  case  of  heirs  cum  benefieio^.  as-  was  decided  in  17S4,  Mrs  Scott 
against  Sir  Alexander  Burnet  of  Leys ;  and  as  in  the  decision  mentioned  in  the  papers 
17th  December  1675,  Creditors  of  Masterton  against  Creditors  of  Alice  Thin,  with, 
respect  to  Alice  Things  own  propa*  effects. — (Dicr.  No..  0.  p.  11,930.X 

No  3.    1787,  July  15..  Hell  of  Blaekwoodhoufie  o^t^f  Gabthbhobe*. 

Thc  Lords  preferred  WiHiam  Belf,  whose  right  ihey  found  carried  the  personal  right 
tliat  was  in  the  common  author.—^  Ju!y  1730: 

This  case,  wluch  was  first  determined  in  July  lasf,  was  also  of  that  importance,  that 
the  Lords,  after  bearing  it  in  their  own  presence^  and  getting  informations^  delayed  it 
till  this  day,  (21st  June  1737,)  when  they  altered  tlieir  former  interlocutor  pref«*rring 
Blackwoodbouse,  as  having  first  denuded  young  Chatto,  who  had  but  a  personal  right, 
and  preferring  Grarthshore  as  having  the  first  real  right,  me  et  futbusdam  aliis  rtnitcntOma. 
Amiston  owned  that  he  had  sevenJ  times  changed  his  opinion  on  tliis  question  even 
during  the  dependence  of  this  process,  but  new  he  was  of  the  ofmiion  of  the  last  interlo- 
cutor, and  we  both  thought  that  notwithstanding  diat  opinion,  if  one  having  a  per- 
Bonal  right  should  assign  U,.and  thereafter  be  infcft,  and  then  grant  a  accond  ^UspotitiDn, 
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and  infeft  tliat  second  di^ponee,  he  would  be  preferred  to  tlie  first ;  but  he  said  that  if 
that  seoond  di^nee  should  first  acquire  his  disposition,  and  then  infeft  his  author,  the 
fir^  di^xxsition  would  be  preferred ;  but  I  doubted  of  tliis  last,  because  infefting  tlie 
author  vested  the  property  in  him,  whereof  he  could  not  be  denuded  by  the  personal  dis-. 
position ;  but  in  this  case  the  author^s  infefbnent  would  have  accresced  to  Blackwood-*, 
house,  since  both  he  and  Chatto  were  infefti  but  erroneously.—- 15th  July  1737,  The 
Lords  adhered  as  to  the  general  point,  but  remitted  to  the  Ordinary  to  hoar  parties  on  the 
specialties,  particularly  that  Garthshore  obtiuned  his  ctiwrter  pendente  prQcessu ;  2dly,  that 
it  was  not  a  charter  of  sale,  but  of  adjudication. 

No.  4.  1737,  Nov.  8L  Captain  Chalmers  agninst  Sir  J.  Cunningham. 

See  Note  of  Na  14.  voce  Adjudicatiok. 

Na  s.    17S8,  Jan.  la    Creditors  of  Mr  Paterson,  Ccmpetinff. 

On  report  of  Lord  Newhall  without  naming  parties,  Whether  on  the  statute  1696  anent 
notour  bankrupts,  the  executing  a  e^ption  and  taking  abondofpreaentatioB  was  imprison^ 
ment  to  hiii^  him  within  the  description  of  the  act  ?  the  Lords  were  divided,  but  on  the 
vote  found  it  was  in  law  imprisonment — ^N.  B.  I  find  Mr  PaterBon  Prestonhall  was  the 
bankrupt— 9th  July  1736. 

The  Lords,  notwithstanding  of  the  above  dedsioti  in  the  case  of  Black woodhouse, 
adhered  to  the  Ordinary^s  interlocutor,  finding  that  Sir  William  Baird'^s  heritable  bond 
fisU  not  under  the  act  1690,  because  Mr  Paterson^s  right  was  only  personal,  and  was  effec- 
tually conveyed  by  the  heritable  bond  and  assignation  without  infeftment,  as  they  found  in 
the  case  of  Colonel  Charteris  and  Creditors  of  Blair,— -for  here  was  no  complete  real  right 
competing  with  them ;  and  they  found  that  the  infeftments  given  by  Lord  Royston  in 
1733  were  not  quarrellable  in  the  acts  1621  or  1696,  and  these  infeftments  would  have 
preferred  them  to  any  subsequent  infeftment  these  other  creditors  could  have  got,  as  they 
got  none.— 21st  June  1737.— Fufc  22d  July. 

Adhered  to  the  former  interlocutor  of  the  21st  June  last,  in  so  far  as  concerned  the 
property  held  of  Lord  Royston,  but  found  the  petitioners  jH^ferable  upon  tlie  superiority 
that  was  in  Lord  Prestonhall^s  person,  whidi  is  agreeable  to  our  last  judgment  in  the  case 
of  Blackwoodhouse.- 22d  July  1737.— FtV^  10th  January  1738. 

^Hiis  case  was  decided  2Sd  July  1737 ;  and  upon  the  reclaiming  bill  the  question  was 
oonceming  the  superiority,  in  which  JCilconquhar  was  infeft.  Whether  it  is  only  a  nonunai 
right,  that  might  be  absorbed  at  pleasure  by  the  annualrenters,  or  if  it  was  what  the  peti- 
tioners called  patrimonial  ?  The  Lords  adhered  to  the  fonner  interlocutor,  but  found  all 
the  adjudgers  within  year  and  day  preferable  |MinjMu«if.  (See  Note  of  Na  9.  cocc  Kakx* 

No.  6.    1741,  Feb.  24.    CftEDrroits  of  Eabl  of  Buchan  against  Lord 

Caedeoss. 

Loed  Caxbbobs  hanring  an  assignation  to  maiUs  and  dutks  otm^fikted  by  Jntimatinn 
fOnd  possesaon  before  any  adjudication  of  these  laads.,-^e  Loida  pnefenred  Lord  Cur* 
dffMS  to  llie  adjudgers^  th^  adjndiqitioiM  not  being  ^ximpkted.  by  loftftment 


No.  8.     17479  Jan«  9^  10,  24.    Creditors  of  Whit£Haugh»  Competing. 

Trs  question  was.  Whether  when  there  were  aereral  differ(hit  dadfies  of  annualrents 
or.  adjudications  after  an  inhiUter,  but  whose  daon  of  prefer^ce  upon  his  adjudication 
is  after  them,— Wheth^  the  inhibiter^s  payment  must  be  taken  propoitionally  out  of  alt 
the  posterior  annuahents  or  adjudications,  which  has  been  the  practice  hitherto  ever  since 
the  creditors  of  Nicholson,  or  if  the  whole  loss  must  fall  upon  the  last  ?  The  papers  are 
Very  full  both  lu  to  the  pr^oedetits  and  as  to  the  reasons  of  the  thing  and  principles  of 

km. 

Tbk  tils^  was  argued  yesterday  at  the  bar,  and  this  day  very  ftilly  argued  upon  the 
Bench.  EHkerNn  firsAt  spcfce  short  for  Lithgpiw,"— next  Dum^ainst  him,  also  Dfummfare 
teiy  foil  and  knig,-^lhen  Tinwald  for  him  pretty  long,— next  Hinto  short, — then  I  spoke 
short  agaimt  Um  for  the  other  credifors^-^^4M:  of  all  the  Fresidenf  for  Lithgow.  My  rea*- 
sens  were  chiefly  because  of  the  dedisiah  in  the  case  of  Nioolson,  and  50  years  custom  of 
the  Court  upon  it ;  that  it  was  not  true  that  an  infisftment  cannot  be  prejudged  by  subse- 
qoent  contractions,  fhr  if  the  debtor  di%  his  faeinT  debts  will  not  be  afllected  by  inlnlntions 
against  the  predecessor,  and  therefiiie  Aese  inhibitions  must  affiact  the  infeftinehts  of 
^mnualrent'gnuited  by  Um,  and  not  those  by  Ins  heir ;  and  it  was  admitted,  diat  debtv 
edntnuHod  before  the  iidnbition,  but  less  prel^rable  than  the  annuolrmt,  would  have  the 
«Qne  effect  2d,  If  we  nker  the  rule  in  this  case,  I  see  no  reason  why  we  should  not 
alter  the  rule  Ukewise  in  the  case  of  infeftmails  in  different  subjectsPlJXrthe  reason  of  the 
dung,  the  equity  of  the  dase,  b  the  same  in  both.  Sd,  There  ia  no  necesaty  for  altering 
ihe  i^e,  because  «  ct^tor  lending  money  lo  a  person  dready  inhibited,  and  taking  in- 
fJeftment  or^omuabent,  he  can  aecui^e  himself  against  subsequent  contractions  by  using 
inbibUon.  iMly,  They  can  ascuxe  tbeiasdves  against  bodi  prior  and  posterior  debts 
who  had  not  a  prior  infieAment  by  a  particular  infeftment  of  ^arranchce.  By  the  Presi. 
Stents  casting  vote,  it  carried  that  die  infeftments  must  not  be  burdened  proportionally, 
but  the  last  must  be  burdened— ^JPro  were  Minto,  ffiBcerran,  Monzie,  Tinwaid,  and 
iHiewallon.  Can  were  Drummore,  Striehen,  Dun,  Mutlde,  et  Ego.  84fli  We  adhered^ 
-i-4md  Aiteiston  was  for  it,  thougli,  as  he  dbserved,  a  second  or  third  or  last  annudrenter 
purchasing  the  inhibition  would  have  been  safe. 

No.  9-    174(9,  Nor.  24.    CiEDitoM  of  Charles  GteAY. 


In  the  competition  of  the  arresting  creditors  of  Charles  Gray,  Baird  and  Company  being 
en  the  priority  of  their  arrestment  preferred  for  payment  of  a  bill  accepted  by  the  said 
Charles  Gray  and  James  Gr^  his  bfother.  Miller  and  Company,  the  creditors  pos^Kmed, 
insisted  that  Baird  and  Company  should  assign  the  bill  against  James  Gray.  Answered, 
Not  bound  to  assign,  because  they  knew  that  James  was  truly  no  more  than  cautioner. 
Then  compearance  was  made  for  James,  and  a  proof  allowed  him,  and  proved  pretty  con- 
vincingly by  the  Company,  the  creditors  in  die  bill,  diat  it  was  given  as  security  to  them 
.  for  reUef  of  their  engag^nent  for  Charles  for  a  bargain  of  victual,  which  they  wero  forced 
to  pay  ;«^but  the  questicm  recurred.  Whether  a  proof  by  witnesses  was  competait  ?  How- 
«ver^  as  this  daim  of  assigning  is  only  a  claim  in  equity,  that  proof  was  sufficient  not 

o 
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to  oblige  them  to  assign,— ^fsd  I  quoted  the  case  24th  Februaxy  1708,  Kennedy  againsf 
Vans.  (DiCT.  No.  94w  p.  3S70.)  However,  MUler  may,  as  creditor  to  Charles  Gray,  yet 
confinn  his  right  of  relief.. 

No,  10.    1.750,  June  IS.    Competition,  Dempster  and  Ladt  Kinloch.. 

Ssc  Note  of  No.  13,  voce  Fobfeitube. 

No.  1 1.  1751,  Jan.  23,  June  12, 13.  Ceeditoks  of  Fullerton,  Compefi;^. 

Captain  Hugh  Fullerton  in  1793  granted  heritable  bond  for  8000  merki  on  some 
tenements  and  burgh-lands  to  Mr  James  Murray,,  whereon  he  was  infeftr April  1724,  and 
in  1726  the  Captain  (fiqx>ned  the  tenement  and  burgh-laadiB  for  love  and  favour  to.  his 
second  son,  Samuel,,  with  absolute  warrandice..  22d  December  1730  Munmy.  executed 
inhibition,,  and  18th  February  1732  adjudged  his  debtor^  whole  estate.  After  the  mhi* 
bition,  the  Captatii  sold  the  lands  .of  Ackerley  to  Thomas  BaiiL;-— and  fie,  on  distress  on 
the  inhibition,  paid  Murray,,  and  got  assignalion.  5th  January  1742,  afiter  his  deaths 
his  son  John  succeeded ;-— and  his  creditors  adjudged  both  estates,  and  were  all  within  year 
and  day  of  the  first  e&ctual  one,  dated  7th  June  1743,  and  pursued  a  sale  of  both  estates^ 
which  is  now  carried  on  by  Baiu  in  right  of  Murray^s  debt  Samud^s  creditors,*  who  were, 
infeft  in  the  tenements  and  burgh-lands  for  sums  near  the  value,,  inusted  that  they 
i>ught  to  be  preferrM,  for  that  the  Captain  being  bound  to  warrant  SamueTs  ri^t 
against  Bain's  debt.  Bain  was  obliged  upon  payment,  or  if  he  drew  his  paymentout. 
of  their  debtor's  estate,  to  convey  his  infefbneat  and  diligence  to  them,  which  was  pre^-^ 
ferable  to  the  whole  of  the  other  creditors..  On  the  olher  hand,  the  creditors  of  John 
innsted  that  he  ought  to  ass^  to  them.  But  the  Court,  23d  January  last,,  found  that 
he  was  not  obliged  to  Asngn  to  the  creditors  of  John,«-*but  that  if  he  was  ranked  on  the^ 
estate  of  Samuel,,  he  was  bound  to  assign  to  his  creditors.  And  .yesterday,,  on  petition 
and  answers,  they  adhered,  quSnudam  rend.  My  only  difficulty  was^  that  had  it  not 
been  for  the  warrandice  in  Samuel's  disposition,  he  or  hb  ^creditors  would  not  have4)een 
entitled  to  relief  of  that  debt ;  and  though  on  any  question  with  the  Captain  that  cUuse. 
would  well  have  entitled  Samuel  to  rehef  and  to  an  asagnation  on  payment,-— yet  I 
thought  it  hard,  that  in  competition  of  real  creditors,,  that  personal  latent  obligementthat 
entered  no  record,  should  have  as  strong  an  effectin  favour  t>f  Smnud  and  his  creditm^ 
against  the  creditors  of  the  Captain  or  his  heirs,  as^if  Samuel  had  had  an  inlefhnent  of 
relief,  or  as  if  Murray's  diligence  for  his  debt  had  been  used  by  Samuel  upon  his  warrandice. 

No..  1 2.   1 7.52,  Feb.  1 4,  June  26.    York-Buildings  Company  against  The 

Duke  of  Nobfolk.. 

Ik  1727,  certain  trustees  were  iiifeft  in  the  York-Buil£ngs  Company^^  estates  in  Scot» 
limd,  for  security  of  dertaih  annuities  for  lives,  and  the  bonds  granted  for  them  .all  con* 
tained  in  a  schedule  annexed  to  the  disposition,  which  schiedule  mentioned  the  annuitant^ 
names,  and  sums  payable  to  tliom  severally,  but  not  the  names  of  the  nominees  during 
l¥.ho6e  lives  the  annuities  were  jmyable,  whereof  some  were  persons  different  from  the  an- 
nuitants who  had  right  to  them, — ^tlie  annuitant  choosing  whomsoever  he  pleased.  In 
1730  the  Ihikeof  Norfolk  became  crecfitor  to  the  Company  by  a  lease  he  gave  them  of 
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the  Stnmlaen  mines,  in  oonseqiienoe  wfaeMof  he  adjudged  far  greijt  sutns  of  taaaey.  Aft 
these  annuities  were  «»ignaUe,  many  of  them  were  asagned ;  and  the  assignees  mai^ 
of  them  gave  up  the  old  bonds  to  be  cancelled,  and  took  new  bonds  in  their  own  names» 
and  in  many  of  these  the  persons  for  whose  lives  the  annuities  were  tosabast  were  changed. 
The  Duke  pursued  reduction  of  the  trust-infeffanent,  and  of  the  annuities,  and  objected 
to  these  new  bonds  granted  after  the  infeftment  Drummore^  Ordinary,  gave  several 
interlocutors ;— against  which  the  Duke  reclaimed ;— ^which  l»ought  on  a  hearing  in  pre- 
sence, on  which  we  pronounced  the  fcdlowing  interlocutor,  that  was  this  day  Mgned  :-^* 
<<  Find,  that  by  the  laws  of  Scotland,  the  creditors  annuitants  can  have  no  real  right  in 
virtue  of  the  trust-infefhnent  in  the  Company^s  lands  and  estates  in  Scotland,  for  pay«- 
ment  or  security  of  bonds  granted  by  die  Company  after  the  date  of  the  said  infeftment; 
but  in  respect  of  the  c^rcumstanoes  of  this  case,  and  that  it  appears  that  several  of  the 
creditors,  unacqumnted  with  the  laws  of  Scotland,  have  erroneously  j^ven  tip  to  the  C(mh- 
pany  the  old  bond,  for  security  and  payment  of  which  the  said  tnist-infeftment  wtA 
granted,  and  which  bonds  had  been  duly  assigned  to  them,  and  have  in  place  thereof 
taken  new  bonds  for  the  same  annmties,  in  the  names  of  thewsaid  asognees,  in  belief  that 
their  real  ri^t  and  security  in  the  said  lands  and  estates  in  Scotland  was  not  thereby 
hurt  or  impaired,  and  as  the  pursuer,  whose  debt  was  contracted  before  making  the  said 
exchanges,  has  suffered  no  prejudice  thereby,  so  he  ought  not  to  take  any  advantage  by> 
that  error ;— -therefore  find  that  the  said  annukants  who  have  delivered  up  old  bonds 
prior  to  the  date  of  the  infeftment,  upon  getting  new  bonds  in  their  own  names,  ought 
to  be  preferred  and  ranked  upon  the  Company'^s  estates  in  Scotland,  as  if  they  were  still 
possessed  of  the  said  old  bonds  entireand  uncancelled ;  but  find  that  where  the  persons 
xluring  whose  lives  the  annuities  in  the  old  bonds  were  to  subsist  were  different  from  the 
persons  during  whose  lives  the  annuities  in  the  said  new  bonds  are  granted,  that  in  sueh 
vases,  the  annuities  in  the  new  bonds  must  cease  and  determine  by  the  death  of  thepmons 
named  in  the  new  bonds,  and  that  neither  the  Company,  nor  their  estates  in  Scotland, 
are  liable  for  the  same,  albeit  the'persons  named  in  the  said  old  bond  dial!  be  still  living; 
—but  find  that  the  said  preferenae  upoli  the  Company'^s  lands  and  estates  in  Scotland 
does  cease  and  determine  by  the  death  of  the  persons  during  whose  lives  the  said  an^ 
nuities  were  granted  by  the  old  bonds,  although  the  perscms  named  in  the  new  bondi 
shall  happen  to  survive  them,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly,**-** 
This  interlocutor  was  agreed  to  unanimously ;— -end  I  mentimied  to  them  two  precedents 
far  it  pretty  parrsllel,  (but  which  were  not  mentioned  by  the  Bar ;)  the  first  observed 
by  IKrleton,  decision  840,  February  5,  1675,  Binnie  against  Scott ;  and  24th  July 
*  1713,  CrecBtors  of  Achlossin  competing.  And  the  reason  of  the  last  part  of  the  judgk. 
.ment,  whereof  the  annuitants  comphuned  heavily,  was  that  the  Company  could  not  be 
boimd  longer  than  they  had  boimd  themselves  to  the  defenders,  that  is^  for  the  lives  of 
the  nominees  in  the  last  bonds.  No  doubt,  several  of  these  must  be  already  dead,  and  the 
annuity  thereby  at  an  end  before  this  dispute  happened ;  and  we  could  not  make  these 
revive,  though  die  nominees  in  the  first  bonds  were  still  alive ;  and  on  the  other  hand  we 
could  give  them  no  preferenc  but  upon  the  footing  of  the  first  bonds,  or  as  it  is  expressed 
in^the  interlocutor,  as  if  they  were  still  possessed  of  the  old  bonds;  and  upon  the  footing 
of  these  bonds  they  could  have  no  preference  after  the  death  of  the  nominees  in  them, 

o2 
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26th  June  ITSSj  TheLotcU  aft»  long  wsfkmmg  alteyed;  andfotwd  thet^  mwVimUcgii-i. 
not  be  ranked  upon  theie  estates^  as  the  old  bonds  would  hnFe  htim^ 

i 

No.  13.    1 753^  July  «7.    Cbeditobs  of  Campbell,  agmhst   Eaal  of 

Lauderdale.. 

November  1713  tlie  then  Earl  of  Lauderdale  sold  Gliueeiy  to  Sur  Jfunea  Campbell^ 
•but  b^ng  advispd  not  to  represent  his  predcces80TS|.  the  method  devised  iras>  that  Si^ 
James  shonid  puncb^^  certain  diligences,  by  adjudicsftibn  and  other,  debts  afi^cttng  the 
lands,  aft^r-the  s^  ctebts  should  be  adjusted  betweeii  the  Earl'  an4'  ^e  cn^tqiiis.;  aii4 
the^e  r%ht8  b^og  opnveyed  to  Sir  James,  thereby  to  have  light  to  the^hu^d^ifiur  ever,  ^vitfar 
iipt  beiiig  quanpeHed  by  ti^e  Earl^his  heirs  and  ^looes^^ox^-^v^hc^vri^  al|p  tp  cQuae  John 
Qpr&j^  renounce  spnie  ailjudipatbusthat  h^  had  night  to,,  but  truly  'vfi  truat  to.  the  ^arl, 
lyad  to  cause  the  Countess  his  moi^s^  and  the  Coimt^s^  1^  l#ady  revomfce.  th^ir  iix&ftr 
'imients.  The  price  of  the  lands  was  ascertained,  a^  Si^  Jam^  wafi  to  pi^  the  half  at 
Whitsunday  1714^  whidi  wap  declared  the  tqpnift  of  hia  ei^ry  to  the  Iwds,  and  waato 
gWe  seciiriity  fon  p^ymwt  of  the  other  half  at  Afartinmas  171&;  and  if  the  price  exceeded 
t^  nun  to^be  paid  to  th^  cx^tors^ whose  r^hf^  Six  James  waa  to  purchase,  then  the 
auiplus  was  to  be  applied  for  ptiyment  of  the  other  creditors  to  be  n^ed  by.  the  Earl,  or 
to  be  paid  to  the  £arl  hin)self>-T*anda.oontract  was.  executed  between  them  in  thfase  tenn& 
•r-:19tl^  Jfune  1714  The  £^1  gntfit>ed  Sir  James  an  obbgaj^K^lMsanng  that  Sir  Jan^had 
acquired  rights  and  diligences  to  the  full  value  of  t^ese  land8,-«>-therefore  Be  oUigedhimy 
his  heirs,.  &c..  never  to  quarrel  or  impugn  directly  o^  indiieetly  the  rights  and  dil^j^ices 
acquired  by  him,  or  that  he  should  acquire,  for  seieuring  tp  him  Uie  said  lands^  but  that 
he  and.  his  heirs.>  toAy  enjoy  them  for  ever.  Ncftwithatanding  this  luK  deed*  theve  still 
vemaiqed  a  babnce  of  the  pwe  unpaid,  a^  appear^  by  Sir.  James'ls  creditors  Qiany  years 
after ;  but  it  ddd  not  appear-  whiit  that  balance  was.  In  the  raiddogq^  Sir  JaniQs^s  cre> 
^tors,  Earl  of:  Laudecdale  cnive4  to  be  preferred  upon  the  price.— -Answered :;  By  the 
law  of  Scotland  a  seBen  after  he  is  denuded  hi^  no  security  or  hypothec  for  the  price,  iyii4 
Ike  Earl  wa^  denuded  by  the  difig^nces  acquired  by  Bir  Jamfss  and  the  Earfs  obligariqii 
4iever  to  qusxvel  them,,  which  im  ^v^d  to  a  ratification^ — ^Answered :  John  Corsets  ad|]u- 
dications.are  pji^rebl^  to  the.  d$igences  aoqtiicedby  Sir.  Jamas»  and  aljt^^gh  w  pajiqmt 
of  the  price  tbe^  Ead  .W9S  ohhgedtto  q^use  Corse  lenoiUKe  tlyeflD^yeth^Gtmiiucit  be  dhJiged 
to  perform  his  part  of  the  co^l^tipt  till  Sir  J^mfis^ca^  his  creditcpra  perform  theirs ;  ^pd 
quoted  our  deoisiom  &|h  December  174^  Grra^^anpt  i^nst  Creditors  of  Trail,  (No.  7. 
hijui  ei<a/i)--Answ€smi :  Th«t  that  decision  cannot  apply :  The  ^^i^tion  there  wai^y 
Whether.  Tr^iTd  baf^k-hood  was  not  i^  good,  defence  agsi^st  Graham^s  obligation  of  war- 
randice,, which  douhtlesi-  it  was».  or  2dly»  Whether  a.  personal  disp^^on  by  (ajrahafft^s 
"vife  with  his. consent  aoA  taking  burd^Q  on  him  for  lys  wif^.  wjiien^on  na  infeftiQait  either 
did  or. could  Icdllow^  would  cai?y  twx>  iiileftments  of  aipiuat^e^t  afterwards  pu^^ia^  by 
Chcaham  as^ara  tuffrvmiifJUiiavawi^ (g^  whifih  be puiytof?^ .^Pgfiff^Vlfi to t^ cox^na^t 
rf  parties,  wfaeseby  the  puisphnser  wjia  tQ,  r^taw  pw^oi  t)i«  jpfkcetill  tl^  k^cumbvmw 
Here  purged;  andthpCcturt  there  tbewe^  that  ^i^  infi^baefto^.  annufd|r^<opu^^ 
.accttace  to  a  pemmal  dispQaitio%  wbvb.d(9!^  nQt^  ap|^^ t%  t{u|,qiie.  '[^^e.^^dif^K^  ^  W% 
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need  Ae  emtiMt  171&  The  obEgilkm  1714  not  to  quand  Sa  James's  i^iita  was  an 
effiwtiial  renundatioQ  of  aogr  adjudicatkm  ia  his^own  o»  in  Coneys  peraoik  Honrevcr  the 
Lords  found  tke  Earl  preferable  fiv  the  bakmee  yet  due  of  the  price-^me  quidgm  renUmU. 

No.  14.      1 753,  Nov.  22.      RANKING  of  the  CBEBITORS  of  BONJEDWAmD. 

Cbamston  vas  creditor  on  the  estate  of  Boqedwaxd  bj  an  heritable  bond  in  L.2400 
sterling  prindpel,  and  L.8[69  sterling  of  aonualrentssi  and  when  it  was  in  this  state  the 
estate  was  sold.  The  estate  was  sold  at  the  instance  of  the  apparent^heb  on  the  act 
169Sy  and  the  puidias^  granted  bond  in  oonunon  ftrm  to  ftof  to  the  appaxent»heir 
and  the  creditoia  oT  the  defimct  as  they  should  be  prefened.  Then  Aindie  and* 
ether  anedBtars  ef  Lord  Cimnston  anested  in  the  purd^asers  hands,— and  I  should 
bare  noticed  that  befoee  the  sole  Cranston  bed  ooanre^ed  the  whole  debt  to  Mr  Bogle  for 
sttwity  oadpagmenlieff  L<900Q  Bteling,  whidi  is  now  in  Earl  of  CassUhs  and  he  infef^ 
.««-aBd  after  tiie  annpstasnla  iMd  Cianstt>&  conveyed  the  same  debt  to  the  Master  of  Boas' 
and  Mr  Wauchopefer  secwiity  and' mlief  of  certayi  engagements  for  L.600  sterling  which 
they  pind.  The  V^d^st  CossiUis  woa  unquestionably  preferaU^  to  both  the  other  classes 
im  both  the  psineipal  and  aflnuahrents  due  Lord  Cianston  ;f-*»but  the  arresters  craved 
pie&renee  on  the  whele  annuabenta  due  Laid  Craaaton  at  the  date  of  thor  anest-* 
meat,  whiefa  were  no  less<  than  L.70(V  in  irfuch  case  Lord  Cassillis^s  debt,  pnnoipal  and 
annuohrents^  weiild  exhaust  the  whole  princbal  sum  dne  to  Lord  Cnmston.  and  leave 

'  &  Mr  '  • 

nothtOgor  nest  to  nothing  to  the  Mosteip of  Boss  and  Mr  Wauch<ye;'  -.and  alleged  that. 
Lord  CaasiUia  cotuld  not  eandously  take  his  payment  out  of  the  annualrente  affected  by 
them,  irfiereby  to  ^fve  a  prefcrenoe.to  the  Moater  of  Bpss  and  Mr  Waudbop^  whose  in^. 
feftment  was»  posterior  to  th^  arrestment  or  if  he  did,  that  he  must  in  so  £EU^  essjgn  lits 
infeAmeart  to  tbenk  Mr  Craig^  <tgiiii  fcr  the  Master  of  Boss  and  Mr  Waucbope  coi^- 
tended  that  the  arresUneiit  was  vt)id^ft»t».  being  modeia  the  handa  9f  the  purchaser,  who 
Vas  not  debtor  to  Lord*  Cranston  but  to  the  iqpparen]b4ieir,  Sdo,  for  that  Lord  Cranston 
after  granting  Lord  Cassillis^s  infieftment  had  nothing  in  him  but  a  right  of.  seversion, 
wluch  is.  not  onrestable,  end  thereforo  also  would  not  affect  the  anmialrents.  .  The  Court 
was  mueh  divided :  Some  tlx)Ught  the  arrestment  not  a  habile  diligence  to  affect  the  onnual- 
lentv^^ml  I  thou^t  it  wea,  and  the  purvhoser  by  hia  purchase  became  debtor  to  all  the 
creditaiB  as  they  sheutd  be  ranked)  (espeoaUy  after  he  hadgkven  his  bond  and  caiition  in 
tfaeee  tenns,)  thou^  ua  sales  oii  the  act  ItiOfiy  (in  which  the  rcguloticm  appointing  tlie 
ranking  to  preeedetbe  sale  does  net  take  place,)  the  quantity  does  not  appear  till  tlierauk- 
ii^,  and  that  in  thts/there  is  no  difference  betwixt  sates  on  the  act  1695  and  those  on  the 
act  1681,  to  which  thefOct  '\SSih  has  a  plain  refer^Kie ;  end  therefore  though  it  is  not 
expresaed,  all  the  credkoi^  must  be  called  in  sales  on  the  act  1605  as  well  as*  in  sales  on 
the  act  ISSli  those  in  pessessirainjecHnmen  form,  and  all  others  edictaUy^  and  in  pprastice 
tliey  are  commonly  then  rankecj^  even  personal  creditors,  and  that  ranking  is.  only  decla- 
ratory of  the  preference  they  are  entitled  to  by  law  ^  and  as  to  the  second,  that  if  there 
were  as  many  annual  rents  due  lA>rd  Cranston  as  would  pay  both  Lord  Cassillis  and  the 
arresters,  I  hod  no  doubt  that  these  annualrents  would  be  carried  by  the  arrestments,  and 
therefore  the  diligence  was  habile,<»«nd  that  Lord  Cranston  had  a  further  right  than  that  ef 
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the  reveraon,  for  he  had  right  to  the  whole  debt  due  hj  Bonjedward  that  should  be  over 
paying  Lord  Ca8silli&  At  last  we  agreed  to  find  without  a  vote,  that  the  arrestineDt 
was  a  habile  diligence  to  affect  annuahrents  due  to  Lord  Cranston  their  debtor.  Bnt  we 
were  more  divided.  Whether  any  of  the  annualrents  in  this  case  were  affected  ? — and  what 
determined  me  and  others  to  think  that  they  were  not,  was  that  Lord  Cassillis  was  un- 
doubtedly preferable,  and  must  draw  in  the  first  place ;  that  it  was  not  in  his  power  and' 
Bonjedward^'s  both  together,  the  one  to  give  and  die  other  to  take  his  payment  out  of  the 
capital,  and  leave  the  annualrents  resting  unpaid ;  and  if  it  were  so  expressed  in  the  re^ 
ceipt  or  discharge  of  the  money,  the  law  would  repudiate  it,  and  impute  the  payment  .first 
to  the  annualrents  and  next  to  the  capital,  and  all  that  remains  would  be  cajHtal,— so 
that  the  security  given  Lord  Cassillis  is  in  effect  the  same  as  if  it  had  expressly  conveyed 
first  the  annualrents  and  next  the  principal  sum ;— that  if  his  seciuity  were  in  two  difierait 
subjects  or  estates,  the  one  supposed  to  be  real  and  the  other  personal,  there  indeed  he 
has  his  choice  out  of  what  estate  he  shall  take  his  payment,  and  if  both  or  either  of  them 
is  affected  by  or  conveyed  to  another  creditor,  he  cannot  emulousiy  make  that  dioice,  to 
cut  out  that  creditor,  or  to  prefer  one  to  another,  ex*  if  he  does,  must  assign,— because  the 
creditor  disappointed  by  that  choice  could  have  paid  him  with  his  own  moneys  and  com- 
pelled him  to  assign,  and  equity  will  save  the  expense  of  that  circuit,  and  oblige  him 
directly  to  assign.  But  here  Earl  of  Oasnllis  has  no  choice,— ^e  law  det^mines  it,— and 
should  he  assign,  and  the  arresters  compete  bodi  on  that  assignation  andlliar  arrestments, 
as  they  must  do  to  cut  out  the  Master  of  Boss,  the  e&ct  would  be  the  same,— for  on  Lord 
Cassillis^s  debt  they  must  be  preferred  first  on  the  annualrents  and  next  on  the  principal 
sum,  whereby  the  remaining  sum  would  be  all  capital  not  arrestable.  Another  question 
was,  If  the  arrestment  could  draw  any  part,  then  how  much  ?  or  in  other  words,  Whether 
Earl  of  Cassillis  behoved  to  draw  his  whole  principal  and  annualrent  out  of  the  capital 
due  Cranston  first,  and  so  far  as  it  was  short  of  his  debt  to  draw  the  rents  out  of  the 
annualrents,  so  as  to  leave  as  many  annualrents  asposnble  for  the  arresters?  or  9dly,  If 
he  should  draw  only  his  wnualrents  out  of  annualrents,  and  his  cajntal  out  of  the  capital, 
whereby  L.400  capital  would  remain  for  the  Master  of  Ross  not  arrestable  ?  or  S<tb,  If 
he  should  draw  his  whole  principal  and  annualrents  proportionally  out  of  the  principal  due 
Lord  Cranston,  and  out  of  the  annualrents  thereof  proper  according  to  the  proportion 
they  bore  to  one  another?  As  the  Court  was  divided  on  both  points,  the  question  first 
was,  Whether  in  this  case  the  arresters  were  entitled  to  draw  any  of  the  annualrents  P 
and  it  carried  by  Lord  Minto^s  vote,  who  was  in  the  chair,  that  thqrixrere  entitled  to  draw. 
«— Cofi.  were  Milton,  Strichen,  Kilkerran,  Shewalton,  ^  egv.-— Pro  were  Drummore, 
Xames,  Justice-Clerk,  Murkle,  Woodhall.— Then  on  the  vote  it  carried  by  a  great 
majority,  that  Cassillis  shoidd  draw  proportionally  of  both.  I  suppose  the  interlocutor 
will  find  the  arrestment  a  habile  diligence  that  Barl  of  Cassillis  should  draw  proportionaUy 
out  of  both  principal  and  annualrents.  The  arresters  drew  the  remaining  annualrents^ 
*and  Master  of  Ross  and  Wauchope  the  remaining  captal. 
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CONDICTIO  INDEBITL 


No.  1.    1 795,  Feb.  14.    Thomas  Ross  againH  M'CtnLLOCff.. 

Thb  Lords  sustaiBed  the  etmdictio  indebUi  against  Ross^  notwithstanding  he  was  an 
assignee  and  had  obtained  two  decreets,  in  respect  of  the  reserration  in  the  discharge,— -and 
adhered  to  the  Ordinary^s  mterlocutcNr.  Found  the  defender  not  liable  in  annualrent  in 
respect  of  his  bonaJlde$.'^22d  February  Adhered^ 

No.  2.    1 745,  June  26.    Eael  ofPETERBOBROW  ogamst  Mes  Muerat. 


Wk  generally  i^;reed  that  if  this  recent  and  ebligement  liad  only  borne  a  disehar^,.  no- 
action* or  condiction  wouldhave  laki  against  Mrs  Murray,  and  even  as  the  case  stood,  had 
Eari  Fetecbbrrow  knowingly  omitted  to  found  upon  it  to  extinguish  the  account ;  but  as 
his. only  fault  was  that  he  trusted.  Mr  Somervell^s  aoeount  to  be  full  and  fair,  and  as  the 
writing  contained  also  an  oUigement  on  Mr  Somervell  to  account,*^-therefbre  sustained' 
process,  and  found  the  defender  his  daughter  liable,  as  the  payment  was  made,  only  tx^ 
her  husband  as  having  right  jure  mariti. . 


CONDITION- 


No;  \.    i78S;Nov;  17.    Captain  Halkett  a^iom^  Sir  G.  Waedlaw.. 

FouKn  the  condition  did. not  exist,  and  the  portions  not  due. 

No.  2.     1 7S8,  Jiily  7.    Drtjmmond  against  Deummond.  . 

A  pao VISION  in  a  contract-  of  ttiarriage  to  daughters  <<  in  case  after  my  decease  tlierc  • 
shall  be  no  heirs-male  in  life  of  this  marriage,^«-^e  Lords  found,  that  (a  son  of  the  mar*^ 
riage)  an  heir  of  the  marriage,  having  survived  the  father,  no  provisions  were  due. 

No.  s.     1 714^,  Nov.  20.    Jamiesok  against  Telfee; 

Thomas  Telfer,  younger  of  Townhead,  granted  to  his  younger  brother  William  a^ 
bond  of  provision  of  8500  merks^  payable  aft^  the  death  of  the  longest  liver  of  both 
fkther  and  mother,  bearing  to  be  granted  at  the  father'^s  desire  in  satisfaction  to  WiUiam. 
of  all  bairns  part  of  gear,  portion,  executry,  or  any  thing  else  he  could  claim  through  the 
death  of  father  or  mother,  of  all  which  of  the  same  date  William  gave  him  a  discharge,.*-as 
the  bond  also  bore.  William  a  travelling  chapman  died  in  England,.and  named  Jamieson 
his  executor  for  behoof  of  his  brother.  Jamieson  who  administered  was  himself  a  credi> 
tor  and  paid  his  other  debts  and  funeral  charges,  and  thereby  a  balance  was  due  to  liim 
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of  L.68,  for  which  he  sued  Thomas  the  debtor  in  tlie  bond.  li  appeared  that  William 
died  before  ^ther  father  or  mother,  and  the  mother  died  before  the  father,  and  both  are 
now  dead.  Therefore  the  defence  was,  That  the  bond  bdng  for  a  provision  and  payable 
after  the  father*s  death,  implied  a  condition  of  William  surriving  his  father,  like  a  bond 
payable  to  a  child,  at  a  certain  age,  and  quoted  a  decision  in  1790,  BeU  agauisl  Davidson, - 
where  a  bond  by  a  father  to  his  son  for  his  aliment  payable  after  his  own  death  was  found 
null,  the  son  having  died  before  the  father.  This  point  I  reported,  and  Ami^n  and 
President  both  agreed  that  we  could  not  determine  any  general  rule,  that  a  father  grant- 
ing such  a  bond  of  provision  to  an  infant  child,  and  that  child  dying  in  infancy  and  before 
liim,  that  might  void  the  bond ; — ^but  in  the  present  case  eSl  agreed  thai  the  bond  implied 
no  condition  of  William  surviving  his  father  or  mother. 

No.  4.    1 746,  July  *.      Cairmont  against  6or]>on. 

A  CHiiD^s  provision,  payable  after  the  granter^s  death  or  marriage,  which  should  fh^ 
happens,— «he  died  before  dther  of  these  events,  and  Kilkemn  found  the  bond  vaeated. 
But  upon  a  petition  he  altered  his  opinion;  but  was  not  present  this  day  when  we 
advised,  altered  the  interlocutor^  and  sustuned  the  bond,— roift.  the  President 

No.  5.    1749,  Feb.  I.    Mason  against  Executors  of  George  Bell. 

In  a  contract  between  Mason  and  his  son-in-law,  after  his  daughter's  death,  reciting 
that  Mason  had  only  given  400  merks  in  part  of  what  he  intended  to  ^ve,  thorefoie  the 
father  obliges  him  to  pay  the  400  merks  to  the  son  of  the  marriage,  and  Mason,  the 
grandfather,  obliged  him  to  aliment  his  grandson  till  he  be  16  years  of  jige,  which  will 
hajqien,  (says  the  contract)  7th  May  1747  and  obliged  him  to  pay  the  grandson  600 
merks  at  the  term  of  Whitsunday  1747,  which,  (says  the  contract)  will  be  the  first  term 
after  the  i^  foresaid  ;<^-die  grandson  died  before  (hat  age,  and  the  father  confirmed  the 
600  merks,  and  sued  Mason  for  payment  The  defence  was,  that  it  was  dies  incerhUf  the 
first  term  after  the  child'^s  age  of  16,  and  he  died  before  that  time.  I  found  that  the  term 
bdng  Whitsunday  1747,  was  dies  certus,  and  therefore  found  the  sum  due.  But  on  x 
reclaiming  bill  the  Lards  akered,  and  thought  it  the  same  as  if  the  year  1747  had  not 
been  mentioaed. 

No.  6.    1752,  Jan.  25,  Feb.  7.  Jakxt  Maxwell,  &e.  against  Maxwell. 

The  defender,  in  lus  contract  of  marriage,  provided  his  then  stock,  with  his  wife^s 
tocher,  to  himsetf  and  his  wife,  and  to  the  heir&anale  and  female  to  be  procreated  of  the 
marriage ;  and  by  a  subsequent  eLuise,  in  case  there  be  no  heirs-male  procreated  of  the 
marriage  attaining  to  majority  or  marriage,  he  provides  the  daughters  attaining  to  majo^ 
rity  or  marriage  to  certain  definite  portions,  if  one  to  5000  merks,  if  two  800O  merks^ 
if  three  or  more  10,000  merks,  which  he  obliges  him  and  his  heirs-mak^  !tux  to  pay  at 
thdr  marriages,  in  fiill  of  all  esecutry,  Iq;acy,  pcHtioB  nalund,  bairns^  part  of  gear,  or 
whatever  they  might  seek  through  his  death.  Janet  Maxwell,  a*  daughter  of  this  mar- 
«4{e,  was  married  in  13S7,  when^btte  was  a  don  living^  and  got  3000  merka  of  portion^ 
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^ivfaich  is  declared  to  be  on  account  of  the  provinons  to  her  in  her  mother^s  cdntraot,  pro. 
viso  that  it  should  not  prejudge  the  said  contract  if  she  should  be  found  to  be  tt^reby 
entitled  to  more.  The  son  lived  till  1741^  and  then  died  unmarried,  but  he  must  have 
been  more  than  87,  his  mother  having  died  in  1744;  therefore  the  daughter  brought  a 
lirooess  against  her  fatlier  for  payment  of  the  remaining  2000  merks,  to  make  up  6000,  or 
otherwise  to  secure  the  succession  of  the  whole  13,000  merks  to  her.  i  thought,  as  ma- 
jority and  marriage  were  put  on  the  same  footing,  it  could  not  be  the  intention  of  parties, 
hf  the  clause  heirs-male  procreate  attaining  to  majority  or  marriage,  that  though  there 
should  be  a  son  of  die  majriage  who  should  be  himself  married,  and  perhaps  provided  by 
the  father,  who  should  afterwards  die  before  him,  that  therefore  tlie  father  should  be 
liable  to  his  daughters  for  their  speeial  sums,  and  therefore  I  thought  the  son  having 
survived  majority,  the  amdidon  of  these  special  provisions  had  failed ;  but  thought  the 
pursuer,  if  she  survived  her  father,  entitled  to  be  heir  of  provi^on  of  the  15,000  merks ; 
but  as  tl^e  father  has  now  a  second  wife,  and  a  son  and  four  daughters  of  that  marriage, 
and  a  small  fortune  to  divide^  among  all  his  children,'  he  had  a  rational  power  of  adminis- 
tradon ;  and  therefore  now  that  the  pursuer  was  married  and  had  got  3000  merks  85 
years  ago,  which  with  interest  would  now  be  7000,  he  might  lawfully  provide  what  r&- 
mttned  to  his  odier  daughters.  Justice-Clerk  said,  that  a  son  of  a  marriage  may  in  his 
father's  life  receive  implement  of  proviaons  to  heirs  of  a  marriage,  so  as  to  bar  other 
heirs,— therefore  had  the  son  been  married  and  provided,  the  pursuer  would  liave  been 
barred ;  but  it  will  not  follow  that  his  majority,  without  bdng  provided,  would  bar  her ; 
but  I  doubt  of  the  answer,  or  that  the  son^s  b^g  provided  or  not  by  his  father,  would 
dter  the  case.  It  is  true,  were  the  question  on  the  first  dause,  where  heirs-female  are 
substituted  -to  heirs-male,  the  son^s  discharge  on  implement  would  bar  the  substitutes, 
though  he  should  die  before  die  father:  But  the  question  is  about  the  parties^  meaning 
in  the  sedond  dause, — the  iBpecial  portbns  to  daughters,  which  the  son  could  not  discharge 
nor  receive  implement  of,— and,  if  the  condition  existed,  behoved  to  be  due,  whether  the 
son  discharged  his  provisions  or  not;— and  if  the  concKlion  did  not  fail  by  the  son^s  mar* 
riage,  though  in  hb  father^s  life,  I  doubted  if  the  father^s  ^ving  him  a  provision  would 
alter  the  case  if  he  died  before  his  falher,  and  so  could  not  be  heir.  However,  the  Lordft 
found  the  8000  m^rks  due^  but  no  interest  from  the  pursuer^s  marriage,  which  they 
led.— 7th  February  Adhered,  and  found  it  in  full  of  all  her  claims 
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DAMAGE  AND  INTEREST. 


No.  J .     1 784,  Jufy  5.    M^CuLLOCH  against  M'Culloch  of  Polton. 

Pound  no  damages  or  expenses  besides  the  expenses  of  this  process  ;<«-and  expenses  of 
"adjudication  not  competent  koc  statu, 

» 

No.  2.    1745,  Feb.  28.    Paterson  against  ELeith  of  Bruxie. 

In  this  case  we  allowed  no  conseqiientisl  damages,  and  therefore  none  of  the  expenses 
c£  the  pursuer's  process  with  the  Baxters  of  Glasgow,  to  whom  Paterson  scdd  the  wheat ; 
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nor  did  ve  think  that  die  rate  at  which  the  pursuer  sold  the  vhettt,  or  the  damage  be^ 
pud  the  Biixters,  oould  be  the  rule.  But  we  found  (which>wdn  come  to  muck  the  9Qxne}k 
the  pursuer  entitled  to  the  difference  betwixt  the  price  he  was  to  hsre  pud  Bnude^  and 

the  current  price  at  Bo-ness,  when  Dn]mn]ond''8  ship  arrived^ 

» 

No*  3.    1753,  Dec,  14..    EtsPETH  STZvrxnT  aguinst  Aaron  Grant. 

Aabok  Gbaxt  had  some  cattle  stolen  from  him^  for  whioh  he  sued  this  woman^a  hus-^ 
band,  called  Stewart,  and  another  Stewart^  his  brother-in-law,.  crminaUy,.  before  the 
Sheriff  of. Banff.     The  brother-in-law  was  by  the  jury  foimd  guUty  of  ouAounding  the* 
tliieves;  but  the  pursuer^s  husband  was  acquitted,  that  is,  the  libel  found  not  proved,  in 
1748.     In  1751  her  husband  pursued  him*  in  this  Court  for  damages  and  eiqpenses,  by 
defamii^  him  and  by  his  imprisonment  before  raising  the  criraiaaLlibid,  and  exp^isea  <if 
the  trial     Lord  Kilkerran  allowed  a  proof  belbre  answer^of  allfacta.    After  the  pursuer^a 
death,  his  widow,  (now  piursuer):  on  a  decreetJative  carried  on  the  process^  and  brought^ 
a  strong  proof  for  her  husband'^s  character,  but  these  wete  foota  which  aeemed  t»  sev^nd? 
of  us  a  very  couTincing  pncx>f  of  actual  theft  oomiBitted  by  hms  of  one  cow  from  anotlier 
person,  ^ereorthe  value  was  paid'the^ewner,  and  of  his  haunting  wkh^tUeTos.  When  the 
proof  came  to  be  advised,  there  were  two  questions,  1st,  touching  the  ooBipeten^  of. 
this  process,,  when  no  expenses  had  been  given  or  demanded  m  die  infeHor  Court ;  m4p 
next,  if  there  was  sufficient  cause  proved  to  justify  this  defender  fix>m  having  been  a  mali- 
eious  prosecutor.:    As  to  the  firsts  the  Court  agreed  that  die  jnocess  wa9  competent  as  to 
damagea  bdbre  the  trial,  because  these  oould  oaly  be  pn^r^  awarded  in  the  Court 
be)ow ;  but  as  to  expenses  of  thattrial^  the  Qnirt  was  divided.;  some  thought  that  these: 
axpenaea  were  accessory  to  that  prooe8%  and  could  not  be  demanded  by  a  new  pcocess  if 
not  soi^t  there,,  and  sundry  statutes  wvre  quoted,  whidii  are  marked  on  the  printed 
4aite ;  and  we  generally  agreed  tliat  such  was  the  law  in  expenses  <tf.dvil  process^  (  tmdt 
%  oould  see  lio  difference,  norreason  of  difference,  betwixt  them-and  criminal  triaU ;«— and. 
upon  the  vote,  it  carried  that  this  process  for  these  expenses  was  not  competent.—- ^ihis^ 
dam-  remi.  particularly  I^rununote.  Afterwards  we  found  the  pursuar  endlled  to  damagei^ 
a|id  Impelled  the  defenc&-— iioiA.  Ju$tice*Cleik^  (in  the  chair)  Kames^  WoodhaU,  it  me. 
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DEATH-BED. 


Ko.  S.    f  73S,  Dee.  20.     Ghbistiebon  tj^^timft  Kiebk. 

Ths  Lords  thought  the  setting  a  three  19  years  tack  not  an  act  of  ordinary  adminii$^ 
tration^  and  thevefece  sustained  areducticm  cxagAtlpqiUot  sB^qi^a  tack*  TheiK:^M 
smDc  other  circumstances  to  prove  the  lesion,^  but^  this  was  the  chief.  The  judgn^^nt  was 
tumnimousv 
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No.  4b.    17S49  FeK  15.    Ballaktyns  a^inH  BALLi^^TrNE. 


Tks  Lorda  found  that  the  father  being  fiar,  he  could  not  prejudge  hi&  heir  on  deadw 
lied,  notwithstanding  the  faculty.    Unanimously. 

.No.  5.    17S4,  Feb.  21*    Chustieson  against  Kebh. 

*    The  Lords  found  the  astruction  not  snff  dent,'  but  prejudice  to  the  defender  to  astruct 
further. 

Na  6.    1?S6|  June.  3, 16.      Bbowk  against  Muir. 

In  a  reduction  e»  cafitt  hetiy  the  Lords  found  the  reason  of  reduction  proved,  and 
feund  the  defence  of  conraleacence  not  proved,  although  the  deed  was  signed  at  Ayr  and 
the  defunct  died  at  Irvine ;— ^t  the  Lords  sustmned  the  defence  that  the  dispontion  was 
.written  and  agned  by  the  granter'^s  eldest  son  and  apparent-heir,  (this  pursuer^  elder 
brother)  as  witness,  which  they  found  imported  his  consent ;  but  they  seemed  not  to 
think  that  it  would  have  been  sufficient  that  the  apparent*heur  had  only  signed  as  witness 
unless  he  had  also  been  writer.    June  16th  Adhered  without  answers. 

Na  7.  1 736,  July  30.    C&editoes  of  Sie  P.  Strachan  against  Baldwin^ 

The  Lords  found  the  reduction  ex  capiit  lecti  competent  to  the  creditors,  and  founi 
the  "fiferent  reducible  in  so  &r  as  it  was  an  annuity  or  may  affect  the  estate,  reserving 
^action  on  the  right  of  terce  against  iatromitters  as  accords.— 14th  July.— 30th  July 
adhered. 

No.  8.    1 736,  Not.  Si4.    Barl  of  Roseberrt,  &c  against  The  Labixs 

Primrose. 

The  Lords  adhered  to  the  interlocutor  29th  July,  rqielling  the  reason  of  deatlb-bed ; 
for  the  major  part  thought  the  market  cross  of  EdKnbur^  a  nuu'ket  pbure,  though  oth^ra^ 
particularly  Dun,  &c.  differed  as  to  that  point 

No,  9.    1736,  Dec.  8.    Henryson  against  Hckrysoks. 

,    Thm  liOrds  refused  the  l^  and  adhered,  reducing  ex  capUe  lectin  notwithstanding  the 
natural  obligation,  and  the  order  to  write  the  deed  heSare  death4)ed« 

No.  le.    1 738,  Nov.  82, 128.   WiLLiAif  Irvine  agaimt  Agnes  Irvinb,  ice. 

The  Lords  thought  the  obligement  1711  not  delivered  evident,  and  though  it  had, 
thought  it  alterable.  They  thought  also  that  William,  the  substitute,  could  not  quarrel 
the  alteration  any  more  than  Christopher  himself  could  quarrel,  had  be  been  cut  out  of  the 
right  As  to  the  dedsion  of  Sir  John  Kennedy  and  Arbuthnot,  some  of  the  Lords,  par* 
tacularty  Amiston,  doubled  if  it  was  agreeable  to  law;  ■  and  I  own  so  did  I;  but  I  did 
tet  tUnk  we  shoidd  vary  i»  so  in^Mrtaat  pointe  of  our  law.   But  wa  aU  agreed  that  there 
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was  no  consequence  from  that  decision  to  tlie  case  where  the  alteration  was  all  in  favour 
of  Christopher  the  disponee,  and  therefore  found  the  pursuer  bad  no  title  as  heir  or  ere 
ditor  to  reduce  the  dispositions  in  &vour  of  Christopher. 

No.  11.    1 739,  Feb-  3,  13.    Cratgs  against  Maltsters  of  Glasgow. 

In  a  concluded  cause,  a  question  occurred  of  a  disposition  on  death-bed  to  the  iinme-> 
diwto  heir  ah  infant,  and  failing  him,  to  these  maltmen,  passing  by  all  his  remoter  heirs,. 
which  was  the  same  case  that  was  determined  in  1722,  Arbuthnot  against  Sir  John  Ken- 
nedy.  Several  of  the  Lords  doubted  much  of  the  point  in  general,  particularly  Amiston, 
but  he  thought  in  this  case^  where  the  disposition  was  to  an  infant,  who  could  not  dispone 
or  alter  the  destination,  the  deed  was  in  prejudice  even  of  the  immediate  heir  the  infant, 
and  that  therefore  it  was  reducible.  Others  of  us  were  of  tfie  opinion  of  the  former 
judgment ; — and  though  the  point  was  at  least  very  doubtful  at  first,  yet  I  thought  it 
not  right  to  alter  our  decisions  in  such  a  general  jpoiht.  However,  we  agreed  to  deter- 
mine this  point  in  the  terms  Amiston  mentioned,  and  found  that  this  disposition  was  to 
the  prejudice  of  the  immediate  heir  the  infant,  though  that  argument  I  doubt  will  cxteni 
to  the  case.r-l.3th  February,  The  Lords  adhered  without  answers. . 

% 

No.  12,    1740,  Jto.  15.    Mackeak  fl^fliTW/ Mackeans. 

I  WAS  this  week  in  the  Outer-House,  and  I  mark  their  papers  chiefly  for  one  qiiestioitt^ 
Whether  bonds  secluding  executors,  containing  a  power  to  alter  at  any  time  in  life,  ettam: 
in  articulo  morttSy  may  be  disposed  of  on  deatli-bcd.'  I  am  told  the  Lords  did  not  deter- 
mine that  general  point,  though  several  thought  it  oouU  not  ;^'— but  they  found  tliat  the 
reser%'ed  power  in  this  bond  referred  not  to  the  succession  of  the  heir,  but  to  the  liferent 
given  to  the  wife,  and  that  therefore  he  could  not  dispose  of  it  on  death-bed  in  prejudice 
of  the  heir.  I  own  I*  doubt  of  tlie  first  part.  Because  without  the  addition  of  that-  part  of 
the  clause  eliam  iit  articulo  mortis^  the  other  part  would  enable  him  to  dispone  in  prejudice 
of  the  liferentix  at  any  time,,  since  she  had  not  the  benefk  of  the  law  of  death-bed,  and 
tlierefore  that  addition  could  only  be  intended  with  relation  to  the  heir,  and  that  would 
biing  it  to  the  general  point,  which  deserves  to  be  well  considered,  though  I  cannot  say 
Aat  I  altogether  differ  from  the  interlocutor.  They  a  fortiori  found  the  law  of  deatlu 
bed  extended  to  the  other  bonds  secluding  executors ;  but  they  rightlj^  founds  that  it  did 
not  extend  to  Sir  Harry  Innes^s  bond,  where  the  only  deed  altering  the  original  substitu- 
tion was  the  death-bed  disposition,  which  therefore  did  not  prejudge  the  hen*;  besides, 
the  bond  was  «»a  Na/vra  nioveaUe,  the  substitution  did  not  raider  it  heritable,  and  hie 
might  have  disposed  of  it  even  by  testament  ;-*and  they  likewise  justly  found  the 
disposition  of  the  lands  redueible  where  the  original  destination  was  first  revoked,  aif^ 
lit  the  distance  of  several  days* a  disposition  of  it  made  in  prejudice  of  the  heir  on  death- 
bed 

No,  IS.     1740,  Nov.  18.    Hedderwick  c^ai'n^f  Campbell. 

Thk  Loi;da.  adhered  to  the  Ordinary^  interlocutor,  and  I  was  indeed  of  tlie  same  afi» 
Bjon  but  fom  additiQiial  reaaon^  that  I  tfaoi^^ht  the  €(Hlttact.of  marriag<^  accepting  the 
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dispoatibii  ms  equal  and  rational  and  not  reducible  on  minority  and  lesion,  and  proposed 
to  add  that  to  the  interlocutor,  (and  Drununore  waa  of  the  same  opinion)  for  I  thought 
that  if  that  contract  could  be  reduced,  and  thereby  the  acceptance  of  the  death4>ed  dla^ 
portion  set  aside,  that  reduction  would  be  competent  to  the  heir  at  law  upon  the  headi 
of  death-bed. 

No-  14.     1742,  June  24.    Urquhaet  against  Urquharts. 

This  diiqxMition  was  reduced  ex  capitc  kciiy  renitenU  President^  who  thought  that  death-- 
bed  was  not  proved,  because  though  the  granter  was  sick  at  the  time,. yet  it  is  not  proTed 
that  he  was  mk  of  the  disease  of  which  he  died,  that  is  a  suppression  of  luine,  and  there- 
after a  palsy;  but  my.  greatest  difficulty  was  as  to  the  wife^s  defence  founded  on  the  de- 
cision 83d  Eebruary  1665,  Jack  agamst  Pollock,  (Dict.  No.  36.  p.  3213.)  to  which  it 
was  answered,  that  the  marriage  here  dissolved  within  year  and  day,  and  therefore  a  con- 
ventional pipvisicn  would  faU-«-and  the  Lords  repelled  the  defence  with  respect  to  that. 

.answer*. 

No.  15-     1743,  Jan.  4.    James  Wood  against  Koreie; 

Thb  question  wa^  Whether  promissory-notes  granted  in  Ireland  which  were^  already; 
found  vaUd  though  not  holograph  are  probative  of  their  dates  so  as  to  afiect  heritage  la- 
Scotland,  notwithstanding  the  law  of  death-bed,. not^thstanding  it  would  not  affect  heirs- 
in  Ireland.     Arniston  thought  that  it  would  overturn  the  law  of  death-bed,  and  Sdly,. 
that  in  England  they  have  no  regard  to  deeds  in  Scotland  for  afibcting  their  estates  with- 
out seal; — and  the  Lords  by  majority  found  tKey  do  not  prove  their  date  against  the 
\\evcfi^Rtmt.  President,  Elkerran,  Balmerino,  Murkle,  e^»l^.^— a2d  Jime  1744  Adhered^ 
when  I  did  not  vote*. 

No.  16.    1748,  Nov.  28.  Janet  SbMiftERVELL  against  Marion  Geddib. 

This  was  a  question  of  death-bed— and  turned  upon,. Whether  a  woman  whose  deed  is 
quarrelled  was  flar,  or  only  liferenter  with  a  substitution  to  her  heirs  and  a  faculty  to  her 
to  dispone  ?  The  conception  of  the  three  deeds  was  very  singular,  and  I  keep  the  papers^ 
partly  for  that  reason.     Arniston  had  found  that  the  woman  was  not  fiai-,  but  the  ♦ 
adhere  mtdtum  renitente  President,.,  but  without  a  vote. 

No.  17.    1 744,  Nov.  2.    John  Lesly  against  Robert  Cleugh. 

A  MAN  on  death-bed  disponed  to  his  eldest  son  and  heirs  of  his  body,  which  failing  Id 
his  second  son's  .children.  After  his  death  his  eldest  son  accepted  and  ratified  hrs 
father's  disposition,  but  then  he  hapj)ened  also  to  be  on  death-ljed ;— and  after  his  death 
the  second  son  raises  reduction  of  both  on  the  head  of  death-bed.  Kilkerran  found  the 
reduction  not  competent  at  the  pursuer's  instance.  We  agreed  that  tlie  pursuer  not  being 
heir  or  apparent-heir  to  his  brother  m  this  subject,  he  could  not  quarrel  his  ratification, 
and  consequently  could  not  quarrel  the  father's  disposition,— though  if  he  could  reduce  he 
would  be  heu-  to  his  father  in  the  6ubject,--attd  therefore  we  adhered.   Arniston  went  far- 

*  There  is  a  word  here  in  the  manuscript  not  easily  read. 
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ther,  wd  though  that  the  father*s  dispoation  waa  aot  reducible  ainoe  the  immediate  bar 
vas  not  prejudged  though  the  remote  heir  was,  and  diSsnd  from  the  judgment  in  Sir 
John  Kenned/s  case. 

No.  18.    1744,  Nov.  6.  Dec.  4, 16.    Iryine  against  Irvine. 

Am  eldest  son  having  received  from  his  father  a  settlement  in  satis&ction  of  all  interest, 
<daim,  or  pretence  to  his  father's  estate  personal  or  real  after  his  death  except  good  will ; 
the  father  on  death-bed  disponed  some  heritable  subjects  to  his  jounger  children,— whereof 
the  eldest  son  raised  reduction.  The  President  looked  on  this  as  a  rational  partition  of  his 
estate  with  the  heir^s  implied  consent  by  fais  acceptance  in  satisfaction.  Amiston  tiiought 
it  the  same  as  disponing  lands  to  an  heir  with  a  resored  facul^  to  bnrden,  which  may  be 
exercised  upon  death^bed ;— -and  it  carried  hy  the  Ptesident^s  casting  vote  to  sustain  the 
defence.  Pro  were  Justice^erk,  Drummore,  Amiston^  Monade,  Dun,  and  Present 
Con,  were  Haining,  Strichen,  Kilkerran,  Balmerino,  et  ego.*^AA  December  The  Lor^ 
Altered,  and  found  the  reasons  of  reduction  relevant  both  as  to  heritage  and  heirship.-* 
15th  Depember,  Adhered. 

No.  19.    1748,  June  10.    Cunningham  offoinst  Whitefoord^ 

The  deceased  Sir  James  Cunmngham  of  Milcraig  in  1741  made  a  settlement  of  hia 
whole  estate  except  the  lands  of  Whitebum,  the  investitures  whereof  were  to  heirs  what- 
soever, to  his  brother^-oonsanguinean,  the  now  Sir  David  Cunningham  and  heirs-male  of 
his  body,  whom  failing  to  his  soster^german  Mrs  Whitefbord  of  Dinduffs  and  the  heirs- 
male  of  her  body,  whom  failing  the  heirs-female  of  her  body,  whom  fiuling  the  heirs 
female  of  his  said  brother'*s  body,  with  prohibitions  to  alter,  with  the  burden  of  all  his 
debts,  and  obliged  him  to  dispone  Whitebum  to  Mrs  Whitefoord^s  son  free  of  all  debts, 
except  what  he  should  settle  on  Mrs  Whitefoord^s  daughters,  which  Mr  Wlutefoord  was 
bound  to  pay.  16th  December  1746  he  made  a  new  settlement  with  these  single 
variations,  that  he  granted  two  bonds  for  L.1000  sterling  to  his  two  nieces,  and  burdened 
his  brother  with  them  and  freed  Mr  Wbitefoord  (d  them ;  and  on  the  other  hand,  in  the 
substitution  he  preferred  tlie  heirsrfemale  of  his  brother'^s  body  before  the  heirs-female  of 
I^s  sister^s  body ;  and  in  the  end  of  this  deed  there  was  the  clause  usual  in  such  cases  re» 
voking  all  former  settlements,  and  after  signing  this  settlement,  his  factor  who  wrote  it 
taking  out  of  his  repositories  a  duplicate  of  the  deed  1741  said  he  thought  it  might  be 
burned,  and  he  hoped  to  see  him  also  alter  and  bum  this  settiement  as  he  had  done  several 
preceding  settlements,  and  Sir  James  making  no  objection,  that  duplicate  was  burned,  but 
fis  another  had  been  also  signed  and  lodged  with  Lord  Drummore,  the  factor  bid  him  also 
call  for  it,  but  it  never  was  caUed  for.  He  died  February  1st  1747,  and  Sir  David  pur- 
sued reduction  of  the  deed  1746  ear  eapite  lectiy  with  a  declarator  tliat  the  deed  1741  waa 
effectually  revoked  by  tliat  deed  1746.  Death*bed  was  proved,  and  there  was  no  compear- 
ance for  the  young  Ladies,  nor  defence  for  their  bonds  for  L.  1000.  But  for  Mr  Whitefoord 
it  was  contended,  that  the  revocation  could  not  be  extended  further  than  it  differed  from  the 
deed  1741,  for  he  could  not  by  one  and  the  same  deed  mean  to  revoke  or  alter  a  settlement 
that  by  that  very  deed  he  waa  renewing ;  and  therefore  as  to  the  settlement  of  the  lands 
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of  Lmiqpton,  with  tbe  burden  of  (Id>t8  (other  than  the  mid  L.1000  sterting)  mi  tlie. 
destinalioii  of  suoceflflioh  oonfnined  in  it^  Sir  David  was  not  prejudged  by  the  death-bed 
deed,  and  therefere  had  no  right  on  the  head  of  death-bed  to  (juarrel  it,,  and  tbe  heir 
oauld  not  iqfqptobale  and  repiohale  it;  and  therefore  if  a  disposition  were  made  m  Hege 
poustie  to  a  stranger,  reserving  power  to  revoke,  and  the  granter  should  on  death-bed  dis-r 
pone  the  same  subject  to  another  stranger  and  revoke  the  former  dispoution,  that  revo- 
cation would  only  operate  in  favours  of  the  last  disponee  to  support  his-  dispontion,  but 
not  in  favours  of  the  heir  at  law  to  reduce  the  last  disposition  ou  death-bed^  and  the  first 
disposition  as  revoked  by  the  last  one.  This  cause  wbs-  heard  in  presence  yesterday  and 
advised  this  day,  when  the  Lords  repelled  the  defence  that  Sir  l^avid  was  barred  by  the 
dispontion  1741  to  rednoe  the  disposition  1746,  found  tliat  deed  1T41  revoked  tit  Mo  by 
the  deed  1746,  found  the  reasons  of  reductkm  of  the  dked  1746  relevant  and  pioved^  and. 
therefore  reduced  it  m  Mo,  remit.  Drummore,  Kilkerr8n,.Haiiiing,  Strichen,  el  ntf ,  (then  in 
the  cluur.)  For  the  interlocutor  were  Minto,  Amiston,  Dun,  Monzie,  Murkle,  Tinwald, 
Shewahnn.— >10th  June  1748  Adhered  by  Amiston  Ptesidenfs  casting  vo|e;-*4mti 
tfppededy  and  i^reedhy  givnig  Whxtefoord  L.S000.^^1Ith  December  17471 
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EJECTION- 


No.  1.     1739,  Jxktj  IS.    PRIKOLE  offaiMt  Eari.  Home: 

The  Lords  adhered  to  their  former  interlocutor  of  t2lh  June,  in  which  the  onfy  tilings 
remarkable  was  an  objections  i^ainst  the  execntlbn  of  a  decreet  of  removing  before  the 
SheiiiF,  that  next  day  after  the  decreet  the  tenant  Ptingle  was  ejected  without  any  charge^ 
On  the  decreet,  which  the  Lords  repeBed. . 


ESCHEAT- 


No-  1.  1789,  Jan.  IS.   Cbeditoes  of  SIb  DatibBaibo  ^i^atTi^  EbsXe^x. 

This  cate  was  argued  at  the  Bar  and  on  the  Bench  two  fuU  days,  upon  the  question. 
Whether  a  creditor  obtmning  a  giti  of  escheat  fallen  by  his  own  diligence,  and  granting 
badt-bond:  to  denude  after  parfasent  in  fimmrs  of  other^ereditors  beliaUe  ki  any  dyigeace, 
and  in  what  ?  0n  wlnoh  Laid  Amston  hairing  declined*  UaMelf  bong  one  of  iie  ^sk^ 
tors  in  the  bach4i6iid,  lilaadedtha  oawse  ateotfttnie^iaur  sad  a  hatf.)  Tbe  LgfdsgeBmlfy 
inclined  to  think,  that  a  donatar  would  not  beliable  far  eMet  diligmoa^  ftat  ia  nailliar  for 
mdpa  lemtima  nor  ea/jpa  km,  but  that  such  donatar  is  liable  for  dole  or  culpa,  laia,  that  is 
supine  n^ligence,  and  in  so  far  ^Kfllkred  from  the  decision  obaerred  by  L<»rd  Harcarse  in 
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Febriiaiy  1686,  betwixt  Creditors  of  Shenes  and  B.  Hamflt<m.*  But  they  did  not  incline  to 
^ve  a  general  interlocutor  determining  an  abstract  relevancy,  and  remitted  therefore  to 
me  to  enquire  and  report  what  diligence  was  done,  which  I  did  this  morning;-- and  upon 
report  the  Lords  unanimously  found  no  such  negUgenoe  as  to  make  the  defender  liable 
for  the  arrears  in  question. 


EXECUTION. 


No.  1 .     1 734^  July  22.  A.  against  B. 

In  a  removing  reported  by  Lord  Newhall  without  Informataona,  (I  knov  not  the  parties) 
the  Lords  found  a  warning  executed  4tt  a  dwelfing-house  bearing  to  be  lawfully  executed 
but  not  specifying  the  manner  to  be  null ;  Sdly,  They  would  not  allow  the  execution  to 
be  amended  even  though  the  messenger  should  abide  by. 

No.  2.    1 736,  July  SO.    NiSBET  of  Dirleton  against  His  Factor,  &c 

The  Lords  sustained  the  objection  to  the  execution,  that  it  did  not  bear  that  the  copies 
delivered  to  the  servants  were  delivered  at  the  dwelling-house  of  the  masters. 

No.  3.    1738,  Nov.  28.    Archibald  M^Lachlan's  Case. 

Th£  Lords  were  greatly  divided  in  this  matter.  They  had  by  a  mistake  appointed 
M^Lachlan  to  stand  at  a  post  at  the  Cross  the  29th  instant,  which  was  within  dght  days 
of  tlie  sentence  contrary  to  the  act  S<tb  Regis,  Some  of  us  thought  that  we  could  ap» 
point  a  new  day  for  execution,  as  is  daily  practised  in  case  of  reprieves  or  escapes  out  of 
prison,  and  once  was  done  at  a  Justice- Air  by  Royston  in  a  sentence  of  death  on  this  very 
act,  at  least  the  preceding  one,  and  tlie  President  seemed  also  to  come  into  this  opinion.  Others 
were  as  clear  that  the  Lords  could  not  appoint  any  other  day  for  execution,  nor  commute 
the  sentence  even  at  the  suit  of  the  party,  particularly  Drummore.  Others  doubted  of 
our  powers  to  alter  the  day,  but  were  for  commuting  the  sentence,  as  Amiston.  Upon 
the  whole  it  was  agreed,  and  carried  upon  the  narrative  of  the  act  of  Parliament  to  find 
that  the  sentence  could  not  be  executed  on  the  29th,  and  therefore  to  discharge  the 
Ma^strates  to  execute  the  same. 

No.  4.    1753,  Aug.  7.    AucHiNCLOSS,  &c.  Supplicants. 

A  Shxbiff  officer  and  two  Commissary  officers  had  made  a  false  execution,  the  first 
as  officer  the  other  two  as  witnesses ;  found  that  the  copy  was  not  ddivered  to  the  party 
in  presence  of  the  witnesses  ;^-and  they  were  on  their  petition  only  put  on  the  pillory  at 
Glafltgow,  because  kX  their  ingenuous  confession. 

•  DiCT.  No.  25.  p.  3490. 
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No.  1.     1T86,  Juiy  6-     Lundie  against  Lundie. 

The  Lords  found,  that  though  the  testament  be  the  presumptive  rule,  yet  overseers 
having  been  appointed  by  the  Court,  therefore  the  rq>ort  of  the  overseers  is  tlie  rule  in 
this  case,  unless  the  creditors  will  prove  greater  quantities. 

No.  2.    1 787f  June  23.    Mitchell  against  Mitchell  of  Blairgorts. 

The  Lords  found,  that  Patrick  Mitchell  having  confirmed  the  3000  ma*ks  and  int^est 
thereof  as  creditor  to  his  brother  James  Mitchell,  tailor,  to  whom  he  was  nearest  of  kio, 
the  property  thereof  belonged  to  Patrick  from  the  time  of  the  confirmation,  and  was  in 
bmui  of  Patrick  at  his  death ;  and  that  James  Mitchell  the  son  and  executor  of  Patrick 
having  conftrmed  the  same  might  habilely  assign  the  same  to  Blairgorts ;  and  found  the 
oonfirmation  of  Jmmes  the  pursuer  executor  ftfoad  nan  executa  to  old  James  fua  creditor  to 
James  the  son  of  Patrick  was  inept  and  v<»d  ;^-and  therefore  found  Blairgorts  the  assignee 
preferable,  and  remitted  to  Ae  Ordinary  to  proceed  accordingly. 

■  > 

Na  S.    1787,  July  S.    Coenett  Ogilvie  against  Stewakt. 

Tu£  Lords  altered  the  interlocutor,  and  because  of  the  executrixes  renunciation  of 
the  office  in  England,  found  she  or  Matthew  Stewart  has  no  right  to  sue  for  this  note ; 
and  aeparatim  sustuned  the  discharge  by  the  administrator,  reserving  Matthew  Stewart^s 
action  against  the  administrator  in  England  as  accords.  This  carried  by  a  great  majority, 
inter  quos  Arniston,  though  he  had  ))een  Lawyer  and  wrote  the  answers  for  Mr  Stewart. 

No.  4.     1 787,  July  27.    Rochead  against  Ma  Hugh  Mueray. 

« 

Tb£  Lords  preferred  the  trustee  Mr  Murray  to  the  office^  seven  to  six.  The  Justice- 
Clerk  did  not  vote.-'Uth  November  The  Lords  adhered 

No.  5.     1788,  Nov.  7.    MiREiE,  and  Lockhaet,  against  Inglis. 

The  Lords  were  all  of  opinion,  that  when  there  are  more  executors-creditors  confirmed^ 
a  debtor  of  the  executry  cannot  lawfully  pay  one  of  these  executors,  without  the  know- 
ledge or  consent  of  the  other  executors-creditors  but  upon  the  peril  of  the  payer ;  and  as 
Mr  Inglis  did  not  pretend  to  a  bonajidesy  and  indeed  was  in  walajidey  the  Lords  disallowed 
the  payments  made  by  him  to  William  Inglis,  and  adhered  to  the  Ordinary^s  interlocutor. 

No.  6.    1 788,  Dee.  6.    John  Noeeis  against  Bethia  Law. 

A  winow  having  confirmed  her  husband'^s  testament  omitted  his  first  wife^s  tocher  o^ 
2000merks.  Another  creditor  raised  an  edict  ad  cmissaf  and  the  executor  craved  to  be  pre^ 

a 
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ferrcd  and  to  have  it  eiked  to  her  confirmation  becatifle  not  db/oae  omitted,  having  been  di#* 
covered  by  her  to  a  meeting  of  her  husband^s  creditors  before  the  confirmation,  but  left  out 
because  it  was  payable  only  after  the  debtor'^s  death,  who  was  and  is  still  alive ;  and  the  other 
denying  that  discovery  and  innsting  on  the  pcnnt  of  law,  that  bang  omitted  he  who  raised 
the  first  edict  ad  omisaa  should  be  preferred,  I  am  told,  (baing  mjrself  in  the  Outer*House) 
that  the  Lords  before  answer  allowed  the  execulrix  to  prove  the  above  fact. 

No.  7.    1  ISBf  Nov.  7.    Mbs  Jean  Craick  affainH  Ajtn  Napiea. 

The  Lords  adhered  to  their  former  interlocutor,  and  £>und  that  an  assignation  even  to 
a  curator  which  was  in  effect  but  a  settlement  of  his  succession  of  a  moveable  estate  was 
valid  in  law ;  Sdly,  That  the  general  nomination  of  executor  and  umversal  legatee  -car* 
lies  the  subject,  notwithstanding  the  substitution  made  by  the  father. 

No.  8.   1741,  Feb.  26, 27.  Marga&et  Moubbay  against  Agnes  Simf60N. 

Several  of  us,  partieukriy  the  President,  Drummore^  and  I^  thought  that  all  exacu* 
tors  whether  creditors  or  nearest  of  kin  being  coolifimed,  must  conmauBicate  aaaes  of  all 
tcansactioBS  made  after  oonfirmation ;  Sdly,.  That  execulor»-credBtorB  am  not  obliged  to 
aommunicate  die  benefit  of  transactions  before  they  were  decerned ;  9dly,  That  neitber 
are  they  obliged  to  communicate  eases  obtained  betwixt  the  decreetHdalive  and  die  cm* 
firmation.  Amiston  differed  as  to  this  last.  But  as  the  defender  here  was  reUct  of  the 
defunct,  and  by  law  had  a  share  of  executiy  unless  excluded  by  eontract  of  marriage,. 
Sdly,  we  were  told  that  the  transaction  with  Primrose  the  creditor  was  in  effect  to  pay 
him  out  of  the  executry,— -we  delayed  till  these  writs  were  produced ;— and  on  the  27th  in 
respect  of  the  contract  betwixt  her  and  Primrose,  where  she  acts  as  executrix,  obliges  her- 
self to  confirm  and  assign  a  subject  part  of  the  executry  to  Lord  Primrose  in  security  of 
the  debt,— remit  to  the  Commissaries  with  instructions,  that  they  cause  the  executrix  oom-r 
municate  the  benefit  of  the  transactions. 

No.  9.     1742,  Feb.  19.    Colonel  M*Douall  against  Me  C.  MDoitall. 

Tire  Lords  found  that  the  citing  widiin  ax  months  an  intromitter  widi  a  def\inct**9 
effects,  who  afterwards  confirmed  as  nearest  of  kin,  though  not  within  Ae  nx  months  but 
about  a  month  or  two  after,  did  not  give  that  creditor  a  prefisrence  to  other  creditors  who 
did  no  diligence  within  rix  months ;  and  refused  a  bill  without  answers,  and  adhered  to 
Drummore^s  interlocutor  preferring  them  paripauu ;— though  a  peticioniigaiHst  aa  intarlo- 
cutor  of  mine  in  another  cause  to  the  same  effect,  on  a  citation  against  an  eseecutor  faa 
nearest  of  kin  confirmed  in  six  months,  but  when  no  careditor  had  obtained  any  preference 
(was  ordered  to  be  answered.) 

No.  10.    1 742,  July  2L    Creditors  of  Johnston  agafnst  Dickieson. 

A  cRxniToa  oitiiag  an  executor  qua  nearest  of  kin  witbm  the  sixaoixths,  wlien  no  odior 
creditor  used  diligence  within  that  time,  found  to  g^ve  no  preference  to  him  exclusive  of 
the  other  creditors,  ance  no  creditor  had  used  complete  diligence,  but  only  to  prefer  him 
pari  passu  with  them ; ,  and  adhered  to  my  interlocutor  unanimously,  only  Dun  seemed  to 
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doubt    The  FroidenC  said  tibat  he  wa»  far  havkig  the  petitioa  aosweied  till  heoonsider* 
ed  the  act  of  aederu&t  1668»  but  none  thou^t  the  interlocutor  ri^. 

No.  1 1.    1743,  Nov,  2,    Aemstrong  against  Sib  D.  Campbell. 

Ak  executor  having  lettert  of  administration  in  Ireland  here,  was  ordained  to  oonfirm 
before  extract— *N.  B.  The  pursuer  did  not  oppose. 

No.  12.    174S»  Nov.  22.    Anderson  against  Andersons. 

Thb  question  was,  Whether  a  discharge  bj  a  son  to  his  father,  his  heirs,  executors, 
ftnd  suocesaors,  of  certain  intromissioBS  inth  diects  of  the  sons,  and  of  his  baim#  part  of 
gear,  and  of  all  hecoutdckimof  orfit)«i*Mmand  his  feresaid»l^  and  through  Us  deeeasel 
or  ibr  anj  other  cause  or  occasion  whatsoerer,  did  exdode  the  sen  from  suoceediag  in  the 
dead's  part  ?  The  CommisBaries  found  that  it  did  exehide  him.  Bot  upon  Araistott*^ 
report  we  fbund  it  did  not,  as  we  found  in  a  like  case  90th  June  1741,  Pringle  against 
Pringle. 

No.  1&    1744,  Jan.  a,  IS.    Credftobs  of  Mr  Murray,  CompeHng. 

Thk  Lords  unanimously  found  that  the  lodging  the  money  in  Chalmerses  hands  did 
not  put  it  out  of  Mr  Murray'^s  power,  and  that  it  renuuned  tn  bom$  of  Mr  Murray,  but 
found  sufficient  evidence  that  the  Ull  of  L.288  was  of  the  proceeds  of  Sir  James  Sochead^s 
executry,  and  therefore  found  the  creditors  and  nearest  of  kin  of  Sir  James  Bochead  pre- 
ferable  to  the  creditors  of  Murray  the  executor;  and  adhered  to  the  interlocutor  as  to 
Gordon^s  UU  of  L.120  sterling,  allowing  him  retention ;  and  as  to  the  question  with  Miss 
Murray  as  to  the  household  furniture,  there  the  chief  question  was  anent  Miss  Murray^s 
right  of  redeeming  the  household  furmture,  whether  the  creditors  can  take  the  benefit  oiit, 
The  pcunt  anent  the  L.288  bill  Amiston  said  never  was  pleaded,  and  gave  his  opnion  for 
the  alteration,  and  13th  January  Adhered  as  to  the  L,288.     I  was  in  the  Outer-House. 


No.  14.     1 744,  Feb.  10.    Lord  Napier,  ice.  against  Hamilton,  &e. 

The  Lords  found  that  the  cautioners  ought  to  have  credit  for  debts  paid  by  Mr  Tliomas 
Menzies  before  confirmation,  notwithstanding  he  had  intromitted  with  other  moveables  of 
the  defenders  without  title,  and  that  the  creditors  were  not  bound  to  instruct  these  iiitro^ 
jnisnons  exhausted. 

No.  15.     1744,  Nov.  27.    Creditors  of  Mvrbat  against  His  Relict. 

Mabquis  Avnakdale  being  debtor  by  an  open  account  to  Hugh  Sommerville,.  his 
Commissioners  gave  a  precept  on  his  factor  to  pay  the  money  to  Mr  Geddes  and  Mr  Murray^ 
they  giving  their  discharge.  Mr  Murray  had  ooafitmed  his  wife  executrix  to  her  father,  but 
did  not  g^ve  up  this  and  his  own  agent-acoounts,  and  Mr  Murray  died  before  the  money 
waft  paid.  His  relict  and  Mrs  Geddes  affcerwards  eiked  tliis  to  the  testament,  and  compete 
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with  M/  Hugh  Murray^s,  her  husband^  creditors.  Amistoh,  P^readent^  Dun,  and  I^ 
and  even  the  was  of  opinion  for  tlie  husband^s  creditors,  and  all  that  ^poke  except 

Lord  Tinwald.  However,  the  procurators  for  the  Lady  moved  for  a  hearing.  We  ordered 
one  for  Friday  ; — and  after  full  hearing  we  found  that  the  whole  deads  part  of  executry 
wa^  established  in  the  nearest  of  kin  by  confirmation,  so  as  to  transmit  to  their  as^gnee 
voluntary  or  legal,  notwithstanding  that  sundry  particulars  had  been  therein  omitted.  Ist 
December.  Cow.  were  Haining,  Strichen,  Kilkerran,  Tinwald.-*23d  January  1T45. 
Adhered,  rtnit.  Kilkerran  and  Tinwald. 

No.  16.     17414,  Dec.  18-      Blair  against  Dun,. 

My  opinion  here  was  founded  on  a  point  not  at  all  mentioned  in  the  papers,  viz.  Whe- 
ther an  executor  nominate  is  liable  further  than  he  actually  confirms  or  intromits  with^ 
though  he  knew  of  the  other  debts  ?— and  it  carried  pretty  unanimously  that  he  was  not 
liable  either  to  creditors  or  nearest  of  kin ;— -and  found  that  a  depending  process  of  count 
and  reckoning  for  that  executry  was  no  suiBcient  ground  of  compensation. or  retention  of 
any  liquid  debts  due  by  Blair  the  executor  to  Dun. 

No.  17%    1745,.  July  80;    Cunningham's  Creditobs  against  Gaineic. 

Mary  Gainer  and  her  daughter  were  decerned  executors  upon  a  general  assignation, 
which  the  creditors  opposed,  but  the  Commissary  preferred  her ; — and.now  the  question  is. 
Whether  the  plate  should  be  rouped  to  the  highest  bidder,  or  if.  she  be  allowed  to  keep 
them  at  the  apprised  value  ?  The  Commissary  ordered  them  to  be  rouped.  She  raised 
advocation,  and  Tinwald  remitted  with  instructions  not  to  roup  ;«-and  the  Lords  Adhered, 
rtniU  President,  Dun,  tt  ifie* 

No.  18.     1744,  Dec*  21*    M'Douall  against  HisFathee's  Creditoes. 

Th£  Lords  found,  that  such  debts  as  he  was  cautioner  in  for  his  father,  whether  tlie 
debts  were  paid  by  him  before  or  after  confirmadon,  be  might  pay  himself,  and  therefore 
altered  the  Ordinary'^s  interloautor.  2dly,  Also  as  to  debts  paid  by  him  before  confimuu 
tton,  wherdn  he  was  not  cautioner,  he  might  pay  himself ;— and  Uierefore  altered  the  Ord^ 
nary^s  interlocutor  also  as  to  that  pointy  which  preferred  him  only  pari  pa9$u  with  the 
other  creditors. 

No.  19.    1745,  July  9.    BiGGAE  against  Helen  Bee. 

Wf  first  found  unanimously,  at  least  nem,  con,  that  the  daughter  having  survived  her 
mother  and  possessed,  the  corpora  ought  to  be  confirmed  as  inbonuot  her  in  name  of  her 
executors.  The  second  question  was  as  to  accounts  and  book-debts  arising  from  the  brewery, 
carriage  of  coals,  &c.  if  they  ought  to  be  divided  betwixt  the  mother  and  daughter,  that 
\Bj  the  daughters  executors  and  mother^s  nearest  of  kin  in  proportion  to  their  legal  interest 
in  the  efiects  of  John  Wallace,  if  he  left  any  free,  (which  was  Amiston  and  Tinwald's 
opinion)  or  if  the  whole  belonged  to  the  daughter,  who  alone  had  right  to  the  tack  ;*-* 
and*  it  was  carried  that  these  accounts  belonged  to  the  daughter.     CW  were  Striehen, 
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Anuston,  and  Tinwald :  All  the  rest  for  it,— only  Leren  and  Kilkerran  absent.  The  next 
question  put,  was  upon  bonds  and  bills  in  the  mother  Christian  Ramsay^s  name,  and 
which  did  not  appear  tx  facie  to  be  the  proceeds  of  the  farm,  brewery,  &c.  unless  the 
mother^s  nearest  of  kin  bring  evidence  that  they  arose  from  other  funds  ;~-and  it  carried* 
^  presumed.^  Con.  were  Strichen,  Amiston,  Murkle,  and  Tinwald ; — and  we  remitted  to 
the  Commissaries  to  pioceed  accordingly ;— and  19th  June  and  9th  July  adhered  as  to  the 
two  first,  but  remitted  the  third  as  to  bonds  and  bills  having  no  relation  to  brewing  or 
ooal  driving ; — ^remitted  to  the  Commissaries  to  hear  parties  upon  the  presumption  or 
evidence  on*  either  side. 

No-  20.    1751,  FeU  20.    Spence  against  Creditors  of  Alcorn. 

Spxkcs^s  wife  being  decerned  executrix  to  her  grandfather,  made  over  the  debts  to* 
herself  and  husband,  and  they  sued  Aloom  in  the  inferior  Court,  and  he  having  oorro^ 
borated  his  former  bonds  in  their  name,  they  after  raising  inhiUtion  on  the  depending 
process  produced  the  corroboration  in  that  process  and  obtained  decreet,  there  b^g 
no  opposition,  which  diey  extracted  without  confirming,— and  thereon  adjudged.-^^ 
Then  in  a  competition  of  Alcom^s  creditors  they  were  preferred  on  their  inhibition^ 
JBut  die  wife  afterwards  dying,  the  treditors  objected,  not  only  that  all  the  dili* 
gences  were  inept,,  but  also  that  Spence  the  husband  had  no  right  to  the  debt, 
because  his  wife  had  not  confirmed,— -and  Minto  found  the  diligence  void  and  nuU. 
But  on  a  reclaiming  petition  and  answers,  I  observed  that  though  the  interlocutor 
was  agreeable  to  our  ancient  practice,  yet  the  act  1690  discharging  charges^  to  confirm^ 
and  our  practice  ^ce,  has  made  a  great  alteration.  That  now  by  our  judgment  in 
the  case  of  M^Whirter  and  several  others,  possession  by  their  nearest  of  km  without  con* 
firmation  vests  the  property  in  them.  That  the  case  of  nomina  debitcrum  was  not  then 
determined,  because  it  might  be  of  bad  consequence  to  make  the  naked  possession  of  a 
bond  transfer  the  right.  But  T  had  no  doubt,  and  believed  it  had  been  so  found,  that  a 
nearest  of  kin  could  effectually  receive  payment  and  discharge  a  bond  without  confimuu 
tion,  which  after  his  death  could  not  be  quarelled  by  the  next  successor,— -and  if  he  could 
receive  payment  and  discbarge,  I'  saw  no  reason  why  he  might  not  take  the  debtor^s 
obligement  in  hi^  own  name  ;-p-and  if  in  this  case  Spencers  wife  might  have  diseharged  the 
old  bonds,  and  taken  a  new  bond  in  her  own*  name^  I  could  see  no  reason  why  a  bond  of 
ccnroboration  should  not  be  equally  effectual  to  her  and  her  assignees^  The  President 
was  dear  of  the  same  opinion,  and  argued  strong,— and  in  the  end  we  altered  the  interior 
cutor  almost  unanimously,  and  found  that  the  diligences  are  not  void,  that  the  petitioner 
has  sufficient  right  to  the  debt,  and  therefore  preferred  him.  There  came  in  a  reclaiming 
petition  in  June,  but  4th  June  we  refused  to  receive  it^  because  after  the.  reclaiming  days.. 

No.  21.  (1752)  1758,  July  28.  SiR  A,  Grant  agoihst  Mrs  Burrows,  &a. 

Captain  William  Bir&aows^  dteeased,  and  Sir  Archibald  Grant  had  many  great 
dealings  together,  and  in  September  1733  settled  accounts  together,  whereby  the  balance  in 
Burrows^s  favour  was  L.8800  sterling ;  but  as  Sir  Archibald  disputed  sundry  articles  of 
the  accounts,  Burrows  accepted  in  satisfaction  an  heritable  bond  hy  Sir  Archibald  on  his 
lands  in  Scotland  for  L.2000  8terling,«»and  subjoined  to  the  account  there  is  a  mutual 
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release  of  all  demands  preceding  the  date.  TUa  bond  Mr  BunowB  oonreyed  to  hit  wifeV 
fiither  Mr  Cartwright  in  Januaiy  1734,  and  he  was  inftA  in  March  that  year.  Burrows  ia 
dead,  and  so  b  Cartwright,  and  Mrs  Burrows  and  her  two  sisters  daug^iters  of  Cartwright 
^ving  served  heirs  to  him  sued  Sir  Archibald  for  the  L.8000,  whose  defence  was  com* 
pensation  by  sundry  debts  due  to  him  by  or  wherein  he  was  engaged  for  Mr  Burrows, 
and  was  forced  to  pay,  and  chiefly  on  acoount  of  a  copartnery  with  sundry  odiers  in  the 
Morven  Lead  Mines,  wherein  Burrows  had  a  considerable  share ;  and  the  other  partners 
having  failed,  the  creditors  of  the  Company  had  recovered  large  sums  from  Sir  Archibald, 
and  he  had  also  made  large  advances  of  meal  to  the  Company.  And  on  report  14th 
January  last,  the  Lotda  found  that  the  claims  arising  from  these  copartneries  did  not  fall 
under  the  said  general  release,-— but  found  it  not  ccmipetent  to  Sir  Archibidd  after  the 
^neral  release  to  plead  compensation  or  retention  against  Cartwright  or  his  suocessars, 
not  even  for  debts  incurred  before  Cartwrighfs  assignation  or  infefbnent,  (rauiL 
Xilkerran,  Leven,  et  me.)  But  found  sufBdent  evidence  that  the  bond  was  oanvq^ed  by 
Burrows  to  Cartwright  for  security  and  implement  of  the  marriage-ertidea  betwixt  Mr 
Burrows  and  his  wife  for  settling  L.SOOO  for  the  use  of  both  spouses,  and  the  longest 
liver  of  them,— «nd  found  no  sufficient  evidence  for  Sir  Archibald  to  plead  compensation  or 
retention  to  the  extent  of  the  annualrent  of  L.2000  during  Burrows^s  life.  Snr  Archibald 
next  insisted,  that  Mrs  Burrows  has  as  executrix  administrated  to  her  husband  in  Eng- 
land, *and  had  possessed  herself  of  effects  to  satisfy  the  L.3000,  for  security  whereof  this 
bond  was  conveyed  to  Cartwright,  and  therefore  the  bond  was  now  in  bonif  of  Burrows, 
and  eompensable  with  debts  due  by  him  ;^-and  insisted  that  she  should  account  for  her 
intromissions,  and  this  process  be  stopped  till  such  account ;— and  on  the  other  hand  Mra 
Burrows  insisted  that  she  could  not  be  obliged  to  account  in  Scotland  for  an  office  she  had  in 
En^and.  The  Court  was  much  divided  upon  this  point  Against  the  accounting  a  judgment 
of  the  House  of  Lords  was  alleged  in  the  case  of  the  late  Dutchess  of  Hamilton,  and  for 
the  accounting  a  later  judgment  of  this  Coturtin  July  1732,  White  against  George  Skenci 
(DicT.  No.  54.  p.  4644.)  and  therefore  the  Court  delayed  till  mther  party  should  get  the 
opinions  of  learned  counsel  in  England,  which  was  got,  and  printed  copies  given  in  to  us« 
On  the  part  of  Sir  Archibald  by  K.  Evans  and  R.  Hodson,  and  on  the  part  of  Mrs 
Burrows,  by  William  Murray,  Solicitor-General,  and  R.  Wilfaraham.  Mr  Murray^a 
c^inion  was,  that  if  such  accounting  should  become  necessary  incidentally  to  a  question 
before  the  Court  o£  Sesrion,  he  thought  the  enquiry  might  be  made,  making  all  the  allow* 
ances  whidi  would  be  made  in  England.  The  rest  in  substance  agreed  with  him ;  but  the 
o|»nion  of  Sir  ArchibakTs  counsel  was  the  notwithstanding  of  which  the  Court 

was  much  divided.  Those  against  accounting,  urged  that  that  account  behoved  to  be 
judged  nocording  to  the  English  law,  with  which  we  were  not  acqumnted,  and  did  not  know 
what  debts  had  a  preference  in  England  and  what  debts  had  not,  and  that  Mrs  Burrows 
could  not  have  the  necessary  compulsators  for  bringing  other  creditors  or  others  having 
interest  in  the  subject  into  Court  The  other  Judges  again  answered.  That  was  no  moro 
than  happened  and  behoved  to  happen  every  day  where  transactions  or  dealings  in  Eng^ 
land  or  other  foreign  countries  happened  to  become  a  subject  of  dispute  hero  either  by  way 
of  action  or  defence,  or  reply.  However^  it  carried  that  she  was  not  bound  to  account 
here>  six  and  the  Freiudent  against  five,  in  which  last  number  I  wasi    But  then  Ihej 
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found  that  action  here  must  stop  for  such  time  as  Sir  Arcliibald  may  sue  her  in  England, 
and  for  that  they  allowed  two  years,  and  in  this  last  I  did  not  yote,  because  I  -doubted,  if 
she  was  not  bound  to  count  here,  whether  we  could  have  any  regard  to  the  defence  ?— -10th 
July  1754,  On  a  reclaiming  bill  for  Sir  Archibald,  and  answers,  which  were  remitted  to  the 
Ordinary  and  reported,  we  altered  the  first  part  of  the  aboye  interlocutor,  and  found  th^ 
compensation  competent^  but  adhered  to  all  the  rest. 


FACTOR. 


No.  1.  1754,  July  4.    William  Cunningham,  ly^/jpficanf. 

Tm  Lords  «asitted  to  tbeOvdinary  on  the  bill^  with  power  to  grant  the  factory  for 
the  annualrents  but  not  the  prmcipal  sum* 

No.  2.    1 1S6,  Not.  SO.    Edgar^  Factor  oi  Clouden,  against  Creditors. 

Trk  Lords  adhered  to  the  interlocutor  91  st  July,  finding  that  Edgar  the  factor  ought 
to  be  charged  with  the  annualrent  of  the  money  he  received  from  former  factors  whether 
prindpal  sums  or  amaualrents  from  a  year  after  the  said  payments  were  made ;  but  le- 
mitted  to  the  Ordinary  to  hear  him  on  the  all^eance  that  money  was  not  paid  him  but. 
only  bonds  assigned,  which  were  not  paid  till  1781. 

No.  S.    1 7S7,  Dec  16.    Creditors  of  Anderson  against  Handyside.. 

The  Lords  found  tliat  this  general  factory  wldch  did  not  contain  even  a  power  to  com-* 
pound  and  transact,  did  not  empower  the  factor  to  accept  of  this  trust^dispoishion.    They 
also,  at  least  several  of  us,  thought  that  if  he  was  bound  by  his  factor^s  acceding,  that 
other  creditors  not  acceding  but  reducing,  would  not  have  liberate  him,  though  some  of  us . 
seemed  to  doubt,  but  we  found  no  occasion  to  give  any  interlocutor  thereon. 

No.  5.    17S8,  June  16.    Pringle  and  Porteous  against  Kennedy. 

Tk2  Lords  adhered  to  the  Oi^nary^s  interlocutor,  i^ereof  I  doubted  greatly  in  point* 
of  law,  because  the  law  seems  to  make  no  distinction  between  foreigners  and  natives  as  to 
their  agents  or  factors  being  Hable  for  them;  8dly,  The  practice  of  making  foreigners, 
find  caution  de  expcnsia  both  in  the  Admiralty-Court  and  even  here,  su[^)oses  that  the> 
factor  here  is  not  liable.  Eilkerran  took  it  on  the  footing  as  if  Pringle  were  in  edfect 
asingnee  though  not  vii  rem  tuam. .  But  I  doubted  that  an  asrignoe  suing  bamajide  on  a 
bond  whereof  payment  had  been  made  to  his  cedent  would  be  liable  in  expenses,  and  the 
interlocutor  did  not  put  it  on  that  footing,  nor  did  the  rest  of  the  Lords;  and  yet  they 
seemed  to  agree,  that  one  acting  as  an  ordinary  agent,  if  il  wore  not  upon  a  &c9tey,. 
irodd  not  be  liable,  which  I  did  not  well  oompcdieDd 
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No.  6.     1 739,  July  1 9.    Robektson  against  Potter,  &c, 

Thr  Lords  found  Horn  being  factor  for  a  stranger  was  liable  for  the  expenses  of  pro 
cessy  and  that  too  upon  the  general  point  without  regard  to  the  specialty,  in  the  same 
way  they  decided  16th  June  1738,  Pringle  against  Kennedy. 

No.  7.    1 739,  Nov.  80.  Ce awfurd  affoinst  Representatives  of 

Crawfurd. 

The  Lords  altered  the  Ordinary^s  interlocutor,  and  found  the  pursuer  had  iheju$  exe* 
gendi,  though  we  thought  that  any  defence  competent  against  the  representatives  of  the 
granters  of  the  factory  would  be  competent  against  her,  and  in  this  we  were  pretty  unani- 
mous, but  we  differed  more  as  to  John^s  share  of  executry.  The  fact  appeared  to  be,  that 
John  assigned  to  his  father  on  NoTember  19th,  the  father  and  the  other  children  granted 
the  factory  December  8d,  and  their  factor  made  the  transaction  December  10th,  and  from 
his  discharge  it  appeared  John  was  then  dead.  But  whether  he  was  dead  before  the 
factory  did  not  appear,  so  the  question  was.  Whether  John^s  share  of  the  executry  not 
confirmed  before  his  death,  which  was  before  the  transaction,  went  to  the  other  brothers 
and  sisters,  or  if  notwithstanding  thereof  the  father  had  right  to  it  by  his  assignation  from 
the  son  John  ? — and  it  earned,  that  it  descended  to  the  other  brothers  and  nsters,  of  which 
opinion  I  was. 

No.  8.    1749,  Nov.  16.    Mine  Adventuring  Company  agavist  Brown. 

Brown  being  appointed  by  Sir  Robert  Clifton  overseer  of  his  mines,  and  by  his  orders 
laid  out  considerable  sums  and  borrowed  sums  to  be  repaid  out  of  the  first  of  the  produce. 
Sir  Robert  assigned  his  right  .to  this  Company.  They  got  possession  of  the  mines,  but  a 
farm  of.M^Farlane^s  taken  by  Sir  Robert  upon  which  furnaces  and  other  expensive  works 
were  erected  was  still  retained  by  Brown ;  and  the  Company  pursued  a  summary  remov- 
ing before  tlie  Sheiiffof  Dunbarton,  who  ordered  him  to  remove.  But  on  report  by  Lord 
Drummore  of  an  advocation,  we  found  he  had  right  to  retun  these  subjects  till  the  assig- 
nee pay  or  find  caution  for  what  shall  be  foimd  remaining  due  to  Brown,  and  therefore 
remitted  to  the  Ordinary  to  pass  the  bilL 

No.  9.    1 750,  Nov.  2.        Lady  Gordon's  Claims  on  the  Estate  of 

Tarpersie. 

Lady  Hasriet  Gobdon^s  daim  was  objected  to  because  only  signed  l)y  her  factor,  who 
had  no  special  factory  to  enter  such  claim,  which  we  repelled,  because  he  had  a  fiictory  to 
pursue  and  recover  this  very  debt,  and  had  before  the  Rebellion  obtained  a  decreet  before 
the  Court  of  Sessioo  in  his  own  name.  As  to  He&iy  Lumsdean,— -repelled  the  objection  to 
his  claim  that  it  was  for  bills  granted  after  1742,andgave  the  Uke  judgment  on  the  daim  of 
Ann  Stewart,  mother-in-law  to  the  forfeiting  parson^  But  as  to  Robert  Banon^s  daim  on 
bills  after  24th  June  1745,  we  superseded  determining  the  objection  on  the  vesting  act 
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till  9th  NflTemher^  mmI  After  hearing  at  the  Blur,  we  found  the  daixn  on  this  bill  ocmi14 
not  be  ^afeiikied.  The  miy  thing  that  sadafied  me  was  the  act  4to  Geo.  I.  telling  die  mean- 
ing of  the  act  Imo  Geo.  I.  the  mquiry  act,  wfaidi  ia  in  the  same  words  with  the  last  yest* 
iog  act.    ReniL  Dun. 

No.  10.  1 751,  Jan.  8.  Drummond*s  Claim  on  the  Estate  of  Stbathallan. 

It  was  cdijected  against  a  daim  for  Andrew  Dnimmond,  that  it  was  not  signed  by  him* 
self  but  by  Jdm  Grordon  as  his  factor  by  a  factory  1737,  long  before  the  forfdture  or 
Testing  act,  and  only  a  general  faotory.  Answared,  That  the  vesting  act  allows  claims  to  be 
fligned  by  attomies  or  factors,  and  that  very  necessary,  because  many  claimants  mi/^t  be 
bi  foreign  parts,  in  the  East  or  West  Indies,  and  the  factcxry  is  very  ample  to  sue  and 
even  ujdift  in  his  own  name,  but  for  the  granter^s  behoof,  all  debts  and  sums  of  money 
then  due  or  that  should  be  due  to  hinu  Minto  reported  this  objection  for  advice,  and  the 
Loords  unanimously  repelled  the  objection. 

No.  1  !•    1 753,  Dec  6*    Hoy,  (Hogg)  against  Kennedy  and  McLean. 

Mkssks  Kennedy  and  McLean  in  Glasgow,  commisfiion^  ^^'SK*  ni^i^chant  in  Bat-> 
terdam,  to  send  them  to  Glasgow  merdiant  goods,  vi2.  madder  tod  tartar.  He  diipped 
the  goods  cm  board  of  a  ship  for  Leith  18th  August  1751,  and  got  the  skipper^s  bill  otf^ 
la£i^,  two  butts  and  one  cask,  not  specifying  the  contents.  The  ship  sailed  85th  August 
and  was  caist  away  4th  September,  and  Hogg  accfuamted  them  of  his  sending  the  goods 
no  earlier  than  14th  September,  and  it  arrived  at  Glasgow  only  a  few  days  befcnre  the 
news  of  the  loss  of  the  ship,  and  did  not  bring  with  it  the  bill  of  lading,  or  invoice,  C9 
ship's  name,  but  only  the  total  sum  due,  and  the  skipper's  name.  They  sued  him  for 
L.5S5  the  price,  and  produced  bill  of  lading  and  copy  of  invoice.  They  obliged  him  ta 
prove  that  the  goods  were  contained  in  these  casks.  But  their  chief  defence  wa^  that  he 
had  not  advised  them  on  shipfung  the  goods,  or  before  the  ship  sailed,  of  his  obeying  theit 
coamnssion,  and'nather  sent  the  Inll  of  lading  nor  the  sliip^s  name,  so  as  they  might  in- 
sure, which  they  said  was  necessary  by  the  custom  in  commissions  from  Glasgow  to 
HoQaiid,  The  pursuer  again  denied  both  the  custom  of  merchants,  and  the  custom  in 
comnussions  firom  Glasgow ;«— that  when  Glasgow  merchants  intend  to  insure,  they  order 
the  fitctor  to  do  it  other  in  HoUand  or  England,  and  die  letter  cS  adviee,  bills  of  lading, 
and  invmoe,  are  commonly  sent  with  the  ship,  which  oAen  arrives  before  any  advice  could 
come  by  post  Lord  Minto,  Ordinary,  repelled  the  defence,  and  found  expenses  due;-^- 
and  on  a  reclaiming  bill  without  answers  we  adhered  as  to  both,— and,  as  to  expenses^ 
thought  where  a  factor  duly  obeyed  his  commission,  he  was  endded  to  all  his  expense^ 
whether  die  employers  were  liti^kms  or  not 


ss. 


FACULTY. 


No.  1.  17S7,June2L  Maeion  Turnbull  cgnamt  Margaret  Ogilyik, 

The  Loatds  ditered  the 'Ordinary's  interlocutor,  and  found  die  granting  a  personal 
bond  in  exerdse  of  the  reserved  fiieuky  could  only  have  a  parsonal  effisct,  but  not  reslly 


no  FACULTY.  p;t.eBn8'8  NoTEf^ 

affedb  or  burden  tbc  lands  agreeable  to  whatihejr  had  done,  Daotmber  IStb  or  ISA ■ 
1784v  I«obel  Sinclair  against  Sindairs  of  Barrack,  and  thejr  were  monred  by  that  decision^ 
and  the  x>th0r  in  the  case  of  M^I^cUai^  of  Barclay^s  creditors,  Wcause  wh^ie  the  creditors 
are  not  named  in  the  reservation,  no  purchaser  can  discover  them  from  the  records.     VUk 
21st  June  1737,  when  the  Lords  adhered. — (26th  June  1735.) 

This  reclaiming  bill  against  the  interlocutor  26th  June  1785  was  ddayod  from  time  to 
time,  partly  till  the  then  question  between  these  parties  upcm  the  relict^s  consent  to  the 
dispoMtion  to  Gardener  were  likewise  reported,  and  partly  because  of  the  importance  of 
the  point  of  law,  viz..  the  effect  of  a  reserved  faculty  to  burden  where  either  the  creditor 
or  the  suip  was  indefinite,  that  is,  where  either  it  was  not  with  the  burden  of  a  particular 
debt  ahready  existing,  or  then  created.  Kilkerran's  ^fficulty  was,,  that  the  debts  were  not 
real ;  yet  if  the  faculty  was  teaf,  which  he  thought  it  was,  the  bonds  might  be  nude  real 
by  diligence  and  would  be  drawn  back  to  the  date  of  thefaeolty,  and  he  thought  this*  was 
a  reservation  of  a  part  of  the  fee  to  the  extent  of  this  sum.  Amiaton  seemed  to  think  die 
faculty  real,  and  that  this  was  a  reserved  estate  eifectual  against  singular  successors  ;  but 
then  he  thought  that  if  he  did  not  exercise  it  during  his  life  by  granting  infeftments,  the 
bonds  granted  by  him  could  only  be  preferred  to  singular  successors  of  the  son  according 
Id  the  dates  of  their  diligence,  and  therefore  Wks  for  adhering.  I  agreed  that  it  was  a 
Deserved  estate  but  not  a  resecvedfee,.or  par^of  thefeeof'the-IandflynnGe  tfaewhola  fiee 
was  in  the  son,,  who  was  the  oaly  vassal,  and  that  reserved  estate  was  no  stronger  thaa 
ibe  like  estate  created,  (if  the  father  was^not  before  proprietor)  as- in  the  case,  of  the  Sin* 
alaira  and  of  the  Romes,  quoted  in  diepapers,  ^d  in  this  Amiston  agreed  with  me)ifoc 
lipth  of  them  might  grant  infeftments,  but  these  infefbnents. would. be  preferred  only 
according  to  their  dates- with  the  creditors  or  singular  successors  of  the  son  the  fiar :  That  i£ 
tbe  {acuity  was  real,  any  exercise  of  it  after  thefathctr^sdeath  wasjnhabile,.at  least  amid  only 
be  preferred  according  to  dieir  dates,  otherwise  they  behoved  to  be  prefeired  to  all  singu* 
hr  successors,.  fiMxiufociiftftte  thc/creditors  in  them  should  adjudge.  At  last  widiout  a  cBvi^ 
wpn  the  Jjords  adhered..  But  aa  to. the  other  question  now  reported  by  Lord*  Bahae* 
rino,  the  Lords  unanimously  found  that  the  i^ct  of  Dr  Ogilvie  by  consenting- to  6ar« 
dener'a  dispontion,,  containing  expressly  the  burden  of  that  faculty  reserved  to  the  feither, 
excluded  fnxn  competing  with  the  children  of  Robert  Ogilvie  the  father ;  for  if  such  a 
faculty  had  been  of  new  created,  to  the  father  by  that  disposition^  it  would  have  been  a  . 
jns  yustsAmn  tertio,  and  binding  upon  the  relict  who  consented,  though  no  faculty  had 
been  reserved  in  the  father's  disposition,  to  their  debtor.. 

No.  2*.  1787,.  Juwe  28.    BOBT^wicK  against  Trades  Maxbsx  HbsriTAL. 

The  Lords  alta^  the  Lend  Ordinaty^s  interlocutor,  and  prefened  the  Hospital .  The 
nost  of  us  thought  that  the  reserved  faculty  to  burden  being  limited  to  the  husband^ 
qpnaent  she  could  not  burden  after  his  death  ;*  3io,  that*  a  faculty  to  burden  did  not  give 
power  totally  to  alter.  Vide  the  Infonna^ons,  where  the  general  question. is  treated  of 
fil^ties  and  prohiUtions,  Aether  majori  mett  minui  aui  e  contra ;.  and  the  deosion^  Hop&> 
too  agmnst  Keith  concerning  a  tailzie  is  mentioned 

*  JRead  in  the  text  here^  '*  with"  not  "  without."  The  ^ame  contraction  in  the  manuscript  is 
sometimes  used  for  the.  one^  sometimes  f^r  the  other  of  these  words. 
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No.  S.  1737,  July  2^.  Creditors,  of  Douglas  <^am^  Isobel  St^waat. 

This  feculty  to  burfen  was  expressed  in  the  plainest  and  most  express  terras  possiU^ 
so  as  to  make  any  personal  deed  in  pursuance  of  that  faculty  however  latent  to  be  a  real 
burden  on  the  estate.  But  the  Lords  thought  that  such  clauses  were  repugnant  and  oon- 
traiy  to  law,  and  therefore  they  found  that  this  was  not  such  an  encumbrance  as  could 
entitle  the  .purchaser  to  retain  any  part  of  the  price. 

Na  4.    1 739,  Jim.  Q,  7.  Alex.  Anderson  against  William  Anderson, 

Ande&son  disponed  his  estate  to  his  son  William  reserving  power  to  burden  him  with 
4000  merks  for  a  portion  to  his  son  Alexander  payable  afler  his  own  death  or  Alexander's 
maniage,  which  should  first  happen.  Alexander  was  married  in  1788.  In  1730  the 
father  granted  the  bond  payable  at  his  son's  death  with  annualrent  thereafter.  In  1732 
he  altered  and  granted  a  new  bond'  bearing  annualrent  from  1788.  The  Lords  found 
'that  the  father  coidd  not  burden  his  son  William  with  annualrent  reCfo  before  the  date  of 
Ihe  bond ,  and  7th  January  1739  adha«dp  and  tefused  a  Inll  without  answers. 

No.  5.   1739,  Nov.  14.  Cunningham  against  Creditors  of  Balquhait.- 

TujB  Lords  agreed  that  Miss  Cunningham  upon  her  personal  bond  in  exercise  of  the 
faculty  had  no  real  ri^t  upon  the  suligect,  and  was  not  preferable  to  the  real  creditors  of 
the  son ;  but  they  found  her  preferable  to  his  personal  creditors  who  had  done  no  dili- 
gence (no  more  than  she  had)  to  affect  the  estate ;  which  to  ine  appeared  a  very  new  and 
odd  decision,  that  in  competition  of  creditors  merely  personal  for  the  price  of  the  lands^ 
none  of  whom  had  any  real  right  in  the  lands,  or  used  diligence  for  affecting  the  same» 
should  yet  be  preferable  one  of  them  to  *  the  rest,  since  the  law  knows  no  privileged 
debts  upon  lands  other  than  what  are  real.  Amiston  put  his  opinion  upon  this,  that  the 
reserved  faculty  was  an  implied  prohibition  to  the  son  to  contract  debt  in  prejudice  of  the 
&culty,  and  the  President  seemed  to  carry  the  observation  farther,  to  be  a  sort  of  inhibi- 
tion to  the  lieges  to  lend  to  the  son  in  prejudice  of  the  faculty ;  but  Amiston  would  not 
carry  it  so  far.  But  I  own  the  whole  went, far  beyond  th&  reach  of  my  poor  understand- 
vag. — 11th  December  Adhered  seven  to  six.— Fidr  21st  June  1737^  the  case  of  Dr  Ogil* 
vie^s  Creditors^  (No.  1.) 


FALSA  JDEMONSTRATIO. 


No.  1.  1736,  July  8.  Walkingshaw  ogTaiiwi  His  Majesty's  Advocate. 

.  The  Lords  adhered  to  the  Lord  Newhall^'s  interiocuUMs  which  finds  that  thire  is  no 
-misnomer  in  the  acA  of  attainder  of  John  Walkingshaw.  Dun  differed,  and  Royston 
doubted,  but  the  rest  were  unanimous. 
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No.  2.  1 751,  Dec.  20, 31 .  Macdokald  against  Hrs  Majesty^s Advocate. 

Donald  Macdonald  of  Clanronald,  jun.  son  of  Ronald  Maodonald  of  Clanronald^. 
being  attainted  by  act  of  Parliament,  the  Barons  of  Exchequer  caused  survey  the  estate 
of  Clanronald  as  fc)rfeited ;— and  two  claims  were  entered,  one  of  the  liferent  by  Ronald 
Macdonald  of  Clanronald,  his  eldest  son,  now  in  France,  (from  whom  a  factory  for  that 
effect  was  produced)  of  the  fee,  and  their  charter  of  the  estate  was  produced,  wliich  was  to^ 
Donald  Macdonald  of  Clanronald  in  Kfeirent,  and  aftex  him  tb  Ronald  Macdonald  his  soii' 
in  liferent,  and  to  Ronald  Maodonald  son  to  the  said  Ronald  Macdonald  and  his  heir» 
in  fee,  which  failing  to  Donald  Macdonald,  second  son  to  the  said  iRondid.  Answered 
aa  to  the  fee^  the  dmrawiit  was  the  persoift  vdeant  to  be  attaiiited,  and  though  there  is  a 
iBffcireiice  ifD  on^  sul^  letter  of  the  Christ^  name,  D  instead  of  R^  yet  t)ie  rest  of  tbf 
detcriptioB  suf&ci^tly  ascertaiaed  the  person^  and  a  misnoner  canoot  be  pleadqd  of 
•bjected  to  an  act  of  Pajrliam^t  wh^re  the  person  16  otherwise  siufficiepitly  described^  anif 
faiBtaHoed  the  judgmeiHrof  the  Iloiise  of  Lords  in  t^e  osm  of  Pitsfigou  ]|Sut  the  Court  sus> 
tained  the  daim^  rtnit  Leven  «f  Justice-Ctcrk,.  (the  PreadeiU  was  i^ot  with  us,  nqv 

Kilkerran.)  I  agreed  that  it  was  improper  to  speak  either  d(  nuUities  armisnomers  iii 
acts  of  Parliament :  An  act  that  has  the  consent  of  King,.  Lords,  and  Commons  must  Und^ 
idl  the  subjects,  and  casmat  be  set  a»de  or  ledueed  on  aidlities  7  and  a  visnwi^  si^posea 
tfiat  it  certainly  and  legally  appears  who  was  the  person  intended  though  misnamed,  and  iT 
that  appear  the  act  must  bind  him,  and  the  Courts  must  judge  acciording  to  the  known  and 
legal  meaning  of  (he  act ;  and  therefore  t  was  of  the  oprnion^  tliat  was  afterwards  confirm- 
ed by  the  judgment  in  the  case  of  Pitsligo,  because  however  it  was  not  his  legal  name 
given  him  by  his  patent,  yet  it  was  the  name  he  was  commonly  known  by,,  that  he  ge!nm»lly 
assumed  to  himself  even  in  solemn  deeds,  and  that  was  commonly  given  him  even  in  thd^ 
records  of  Parliament.  That  name  and  designation,,  therefore,  in  every  part  of  it  agreed, 
and  it  agreed  to  none  other,  which  was  sufficient  legal  evidence  of  the  person  intended  by 
the  act ; — but  in  this  case  tlie  name  in  the  act  did  not  agree  to  the  claimant ;  that  though 
the  two  names  differed  only  in  one  letter,  yet  they  were  in  reality  as  much  different  names 
as  Alexander  and  Thomas  in  the  case  of  General  Grordon,  and  that  difi^nce  was  known 
to  the  Legislature  as  appears  by  this  act  where  botlu  names  are  mentioned,  and  it  agreed 
as  much  to  his  second  brother  as  to  him^  for  bis  name  is  Donald,. and  iB  son  to  the  same 
l&onald,  only  he  is  not  junior  of  Clanronald,  and  if  this  claimant  had  been  dead  at  the 
date  of  the  act,  it  would  have  agreed  wholly  and  only  to  him..  Ih  this  case,,  as  Lord 
Advocate  would  not  admit  the  fact  tibat  the  cli9dmanf  s  name  is  truly  Ronald  notwitli^ 
standing  the  charter  pnxluoed,.  his  lawyers  said  it  would  be  proved  by  persons  of  credit  in 
Court,  and  prayed  they  m^t  be  called  and'examined ;  •  and  aoeordiDgly,  before  advising 
the  debate^,  we  took  the  depontion  of  three  witnesses,  Mr  John  M'Kenzie  and  Rorie 
M^Leod,  writers  to  the  rignet,  and  of.  M^Kenzie  of  Redcaatl^*  whereby  the  advimng 
delayad  lill^let  December^. 


No.  8.'  1752,  Dec.  26.  SfiAltiPof  Moddam^oj^M^CsBiNTOBS^ 

X  BOND  being  granted  in  1683  by  Robert  Telfer  as  principal,  and  William  Grdiam  ef 
as  cautioner,  wherein  one  of  the  two  witnesses  is  designed  JiAm  Agnew^^ 
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tiothrrynwm  to  WiUam  Irvine  of  BomhAw,  on  wineb  iidiSntioD  Allowed^  wiiicSi  «a» 
aftemwdsisonobonited,  and  the  ansualrents  aoeamulated,  by  the  cndaDcr  m  1G80  aoci 
1703^«-4theiiiliibkioDbemgob)ectedto^fbr  tto  168S  was  noil,  tliere  bemg  tto 

suck  person  as  John  Agnewy  ImtlieFigerman  of  Irvine  of  Bonriiaw  ;«*-«D8irepedt  It  wa^ 
only  «  mistake  in  oaHiiig  him  hnDther^fpennan  iostead  of  hrodicr-in-Iaw,  and  liut  errot 
oould  not  annul  the  IxNid ;  2diy9  homolqgatod  by  the  tino  corroborttions ;  9dly,  ose  of 
the  broAers  may  have  chained  his  name.  We  found  the  bond  void  and  nuU,  and  Ao 
inhibition  on  it,  unless  the  creditor  would  prove  that  such  was  the  witnesses  name  and 
designadon ;  referetUe  WoodhaU.  As  to  the  homolqjatimi  we  found  that  the  inhibition 
must  stand  or  fall  with  the  bond  1693 ;.  and  at  the  same  time  that  these  corroborations 
would  not  even  bind  the  cautioner,  if  the  bond  was  void  as  to  the  principal. 

No;  4.    I7JS,  July  5.    Cremtotis  of  Lord  Ruth  yen.  Competing. 

The  College  of  Glasgow  were  creditors  by  bond  in  1732,  wherein  he  designed  himself 
James  Ruthven  of  Ruthven,  having  not  then  tak^n  the  titles,  and  in  1746  tliey  adjudged 
from  him  under  the  designation  in  their  bond,  and  had  the  first  effectual  adjudication.  In 
1733  or  1734  he  took  the  title  of  Lord  Ruthven,  and  the  other  creditors  adjudged  under 
that  title.  Mr  Moncrieff  being  without  the  year  and  day  of  the  Collegers  adjudication,, 
objected  to  it  as  upon  an  erroneous  designation,  or  if  it  was  right,  then  objected  agunst 
the  others  that  they  were  erroneous  and  void.  But  upon  report  of  Lord  Minto  both* 
objections  were  rc^Ued^ 

No.  5.    1758,  Jiily  G.    Provost  Hamilton  against  Dalgliesh. 

We  sustidned  an  objection  against  a  process  of  sale  where  the  defender  was  called* 
George  Hamilton^  though  his  true  name  was  William,  and  the  same  error  was  in  the- 
decreet  of  adjudication  whereon  the  process  of  sale  proceeded. 

%^  See  the  case  of  Barisdals  ia.Notes,,  voce  Foefsitubb. 


feu: 


No.  L    17S6,  Nov.  24.    Dukdonald  q^iW<  Elizabeth  Baer. 

The  I^iids  Ibund  the  nlirf  due  to  the  siiperier  in  feu  lands,  unkas  wheve  there  is  ex-* 
prass  ysoviaion  fer  it  in  the  lett»«bayter.  We  iiad  no  Ngard  tp  the  sfoeialties  alkfed  im 
this  oils%  bul  del«rinin(9d  the  geaeBal  jpoii^. 


EBU-DUTIES. 


No.  l.  1 738,  June  2T.  Ceeditobs  of  Poldean  i^iW^  Shabp. 

THxIiOords  this  daj  again  found  as  thejhad  done  some  years  a^,  (thou^  I  remember 
not  the  year  or  parties,)  that  feu-dutiea  not  separated  fixnn  the  superiori^  by  decreet 
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or  asttgnation  descended  to  the  Beir  in  the  superimnty  and  wA  to  the  superion  exeeutbrfr; 
lo  that  it  leems  now  fixed  tlyat  audi  fevMluties  arc  heritable  both  gvood  ereHioKm  U 
iAUorem^  which  is  agreeaUe  to  the  analogy  of  our  hirW,  since  a  aovodomat  was  always  a 
good  discharge  of  all  bygones  whensoever  fallen  du^  and  ^ia  agraeaUe  to  the  decision 
14th  December  1676,  Earl  of  Ai^le,  (Dict.  No.  35.  p.  842.)  though  not  to  the 
reasoning  of  the  case  11th  July  1673,  Faa,  (Dict.  No.  20.  p.  5449.)  There  was 
nothing  else  material  in  this  case,  and  I  do  not  keep  the  papers. 

No.  2.    1788,  June  27,  July  28.    Scott  against  Scott. 

The  Lords  were  much  divided  at  first  anent  the  question,  If  the  superior  has  any  per* 
sonal  action  against  tenants  or  intromitters  with  the  fruits  for  his  feu-duty  ?  however  he 
may  have  one  against  his  vassal  ex  amtractu.  The  President  and  Drummore  thought  he 
bad  only  a  poinding  of  the  ground  but  no  personal  action.  Dun  thought  that  tbou^  he 
had  a  personal  action,  yet  any  defence  competent  agmnst  the  master  was  good' against 
him,  and  consequently  compensation.  1  humbly  differed  from  both,  and  thought  by  our 
law  and  practice  his  infeftment  in  the  lands  gave  him  the  same  acdon  against  all  intro- 
mitters tliat  an  heritor  has  for  his  rent  That  the  vassal  or  any  in  his  right  niight 
defend  himself  upon  the  feu-charter  to  be  liable  no  further  than  the  feu-duty,  but  so  far 
they  must  as  intromitters  be  personally  liable,  though  hcnajidt  payment  will  be  a  good 
defence,  and  quoted  Stair,  Tit  StrPEBioaiTY,  §  7,  Spottiswood  rer&oFsus,  tn^nf,  where 
there  are  two  decisions,  Durie,  21st  July  1630,  Moncrieff,  (Dict.  No.  2.  p.  4185.) 
19th  July  1665,  Windram,  (Dict.  No.  5.  p.  4188.)  The  case  was  delayed  from  the 
eSd  till  this  day  that  we  had  Amiston,  and  he  differed  from  all  the  former  opinions.  He 
thought  a  personal  action  was  sometimes  competent,  but  that  It  had  its  rise  only  from  the 
action  of  poinding  the  ground,  (that  is  in  other  words  only  natural  possessors  in  the  pitK 
per  sense)  and  therefore  did  not  lie  against  a  tenant  after  he  was  removed.  And  upon 
the  vote  all  the  Lords  (except  myself)  went  into  this  ojnnion,  and  found  that  the  defender 
being  removed  from  the  ground  before  the  process  was  raised,  a  personal  actxm  did  not 
lieVigainst  him.  I  did  not  hear  any  reason  ^ven  for  this  opinion,  but  that  he  thought 
so,  and  some  answers  offered  to  some  of  tlie  authorities,  (except  that  of  Lord  Stair  and 
the  decision  in  Durie,  as  to. which  the  answer  was  only  that  he  differed  from  them.)  But 
I  humbly  thought  ether  of  these  sufficient  to  determine  one  in  a  question  of  this  kind, 
unless  they  had  been  either  against  the  principles  of  law,  or  the  opinion  of  some  othar  of 
our  lawyers  or  other  deddons  of  the  Court,  or  manifest  absurdity  or  inconvenience  had 
followed,  of  which  I  saw  none, 'and  indeed  I  thought  it  contrary  to  aU  the  above  decisions, 
for  in  none  of  them  is  it  noticed  whether  the  defenders  were  in  the  natural  possessioii  ix 
not,  though  if  that  was  the  ratio  decidendi  it  could  not  have  been  omitted,  and  the  Lady 
Balnagowan  was  only  an  assignee  to  feu-duties,  payable  by  sub-vassals,  which  did  not 
entitle  her  to  possess;  2dly,  If  intromitters  out  of  possession  are  not  liable  because  a 
poinding  the  ground  can  affect  them,  then  even  possessors  ought  to  |)e  no  further  liable 
than  the  goods  they  have  upon  the  ground  poindable,  but  not  to  the  extent  of  thebr  intn>> 
Bussion;  Sdly,  An  heritor  l>y  feuiug  his  lands  has  less  security  for  his  ieu-duty  than  a 
master  has  for  bis  rent,  and  it  is  no  answer  that  a  feuar  may  iqppria;e  the  property^  for 
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in  many  cases  the  feu-duty  is  equal  to  the  rent,  and  m  some  cases  the  King  was  limited 
not  to  feu  under  the  just  avail,  and  so  were  ward  superiors,  and  in  the  ejk  of  the  law  the 
feu-duty  is  in  these  cases  considered  as  the  rent  at  that  time ;  and  it  is  no  secnrity  to  a 
superior  whose  feu^uty  is  equal  to  the  rent,  and  has  several  years  due  to  him,  that  by  an 
expensive  diligence  he  may  take  back  the  property  r  >nd  I  believe  the  question  was 
dedded  in  the  year  1721  or  1789,  betwixt  Earl  Murray  and  Michad  !^[raser,  as  marked 
by  me  on  Stdr^s  Institutes.*— N.  B.  We  would  not  advocate  the  cause,  though  we  altered 
the  Bwlies  interlocutor,  because  it  was  within  200  merks,  but  remitted  with  the  above  uk 
strucdon.— ^toth  July  The-Lords  Adhered. 


No.  3.    1740,  Dec,  10.    Scott  of  Harden  against  PIiinqls. 

Thb  Lords  unanimously  found  that  bygone  feu^duties  ^  to  the  h^  of  entail  succeeds 
ing  in  Uie  superiority  and  not  to  the  heir  of  line  or  other  successors;  and  refused  »> 
reclaiming  bill  s^nst  Drummore^s  interlocutor  as  to  that  point  without  answers. 


FMIb 


No.  «.    1735,  Jill/ 22;    Aitchieson  agaimt  Brown,  and  Milk. 

4 

Thx  Lords  adhered  to  the  interlocutor  that  Murray^s  wife  had  only  the  liferent  and«not; 
the  fee. 

No.  S.    l7S5r  NbT^SO,  25.    CuKNiNGHAH  against  Walkeb.. 

In  this  extraordinary  deed  disponing  lands  to  husband  and  wife  in  conjunct-fee  and' 
liferent,  and  longest  liver  of  them  twp  for  their  liferent  use  allenarly,  and 'the  heirs  and 
bairns  of  the  marriage  in  fee,  which  failing  to  the  husband's  heirs  and  assignees  whatsora« 
ever,  the  Lords  found  the  husband  fiar,  and  not  tlie  eldest  son  of  the  marriage,  who 
was  said  to  have  existed  before  the  disposition^-— unanimously. . 

No.  4.    1 7S5,  Nov.  25.    CHILDREN  ofVtiOGG  against  G&anger.. 

Thk  Lords  after  many  times  considering  tliis  altered  the  interlocutor,  and  foimd 
^R<>bert  Frogg  had.the  fee  and  not  a  naked  liferent,  Royston  rtmJtenU^,  What  determined 
Newhall  was  only  the  former  dedsbns,,  but  1  was  detennined.  only  by  a  clause  that  I 
thought  supposed  fee  and. property  might  descend  to*  some  of  the  substitutes  to  whom 
only  a  liferent  was  expressly  ^ven,  which  showed  the  disponers  oo/untoi.  The  Prewdent 
and  Dnunmore  inasted  that  it  was  impossible  a  fee  could  be  in  ptftitnti,  but  most  of  U5 
thought  that  did  not  apply  to  tha  case* 
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No.  5.    1 739,  June  22,  July  s.    Ferguson  agninst  Jean  M'Geoege. 

A  BOMi>  of  1000  mcrks  payable  to  a  man  and  his  wife  and  longest  liver  of  the  two  thcif 
heirs  and  aaaigneesy  proceeding  on  the  narrative  of  the  money  borrowed  from  the  husband 
and  wifei  the  wife  having  survived  the  husband,  was  by  a  pretty  great  majority  found  Co 
belong  whdiy  t^  the  wife  cxduave  of  the  husband^s  heirs  and  nearest  of  kin  ;...and  after- 
wards adhered  witliout  answers.— Ftcle  Balfour,  Title  Absboatiok,  Cap.  13. 

No.  6.    1740,  Nov.  9, 19,  28.    Campbell  o^am^/ Campbell*  •- 

Thb  Lords  found  that  only  the  two  children  viz.  the  pursuer  and  defender,  who  sur- 
vived their  mother,  have  a  tide  to  the  sulgects  left  them  by  Mrs  Anderson  thdr  grands 
mother;  and  they  all  agreed  that  the  pursuer's  services  to  the  deceased  children  were  all 
fruillefls.  Only  Amiston  spoke  and  gtfve  his  c^nion  to  the  above  dibet,  and  for  the  very 
reason  mentioned  in  what  I  subjoined  to  the  papers,  vis.  that  here  no  fee  waiS  conveyed^ 
only  an  oMigemrat  to  dispone.— 4Mi' November  Adhered,  and  refused  a  bill  without 
answers. 

No.  7.  1741,  Feb.  24.  JohnLillie  (Riddell)  against  Walt^lr  Riddell. 

Thb  Lords  without  answers  adhered  toDrummore^s  interlocutor,  finding  that  a  dispo- 
ation  by  a  father  in  his  son^s  contract  of  marriage  of  lands  to  his  son  in  liferent,  and  the 
children  to  be  procreated  of  the  marriage  in  fee,  imported.a  fee  to  the  son,  as  we  found  in 
tlie  cose  of  Frogg. 

No.  8.  1747,  Feb.  6,  Nov.  6.  Scott  of  Harden  against  Cubistiak  Riddelu 

A  BOND  of  1200  merks  to  a  man  and  a  wife  and  longest  liver  of  them  in  conjunct-fee 
^nd  liferent,  and  their  heirs,  executors,  and  assignees,  proviso  that  notwithstandmg  the 
said  fee  it  should  be  leisome  to  them  to  dispose  thereof  as  follows,  viz.  the  fee  of  500 
merks  at  the  disposal  of  the-  said  Mr  John  Nisbet,  and  the  other  700  merks  at  thedis- 
posal  of  the  said  Agnes  Hiddell  by  their  writ  under  their  hand,  but  that  it  shall  be  noways 
'  lawful  to  the  said  Mr  John  Nisbet  tjo  assign,  uplift,  and  discharge  any  part  of  the  pre* 
mises  without  the  advice  and  consent  of  the  9aid  Agnes  Riddell :  The  wife  survived  and 
afterwards  died  without  uplifting  or  disposing  of  the  money,  and  her  executors  sued  for 
payment  Harden  pleaded  compensation  on  debts  to  the  extent  of  700  or  800  merks,  and 
'Drummore  sustained  the  defence  for  500  merks  from  Candlemas  1721  when  the  debts  did 
coincide,  but  repelled  it  as  to  the  rest  Harden  reclaimed,  and  at  advising  bill  and  answers, 
compearance  was  m*ade  for  the  husband^s  hehrs,  who  insisted  that  the  husliand  was-fiar 
and  the  wife  only  liferenter  with  a  faculty  to  dispone,  and  not  having  used  it,  the  word 
^  heirs^  meant  the  husband^s  heirs,  propter  dignitatem.  We  took  under  consideration 
who  was  fiar,  but  thought  there  was  no  occasion  for  an  interlocutor  on  it  Amiston 
diought,  that  after  the  husband's  death  the  wife  was  fiar,  whether  jure  accrescendi  or 
nan  decrescendi  eodem  rtdii.  Tinwald  and  I  thought  as  the  bond  bore  receipt  of  the  money 
ftom  both  husband  and  wife,  that,  without  the  other  above  clauses,  was  sufficient  evidence 
that  there  was  700  merks  the  wtfe^s  money,  for  no  man  would  take  the  boiid  so  were  the 
vhole  mon^  his  own,  and  therefore  that  she  was  fiar  of  700  meiks  and  the  husband  of 
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500  merks.  I  add  that  tsuppose  the  husband  fiar  of  the  whole,  yet'ttie  wife  was  at  least 
nomnattm  substitute,  and  her  hdirs  in  case  of  her  suryiyanoe,  agreeably  to  our  judgment 
22d  Juneiind  3d  July  1739,  Ferguson  against.  Jean  M^Geoige. 

No.  9.    1 750,  June  2^.    Claim,  Alexander  Hay. 

Dismissed  the  daim  as  to  the  debts,  &c.  renitente  Dun.     Dismissed  it  also  as  to 
the  lands  of  Coalfidd,  &c.  rcmteniibus  Dun,  Drummore. 

No.  10.    1750,  July  18.    Simpson  og-am/ WoRDiE. 

By  a  postnuptial  contract  between  ilobert  Bdbertscm,  younger,  and  Margaret  Simpson, 
the  fiither  of  the  husband  disponed  some  houses  and  oth^  heritable  subjects  to  Uie  two 
spouses  in  conjunct  fee  and  fiferent,  and  to  the  children  of  the  maniage  in  fee,  which 
failing  the  husband'^s  h&rs  and  assignees;  for  the  which  causes  the  father  diqKmed  a  tene^ 
ment  in  the  Canongate  and  a  three  19  years  tack  of  a  shop,  in  the  same  terms  to  them  two 
in  conjunct  fee  and  liferent,  and  to  the  children  of  the  maniage  in  fee,  which  failing  to 
the  wife^s  bars  and  asfflgnees ;  and  it  appeared  that  the  husband  had  besides  got  from  the 
two  father»4000  merks,  which  he  is  bound  tpemploy  for  the  children  of  the  marriage,  and 
the  wife^s  father  a  bond  from  both  the  husband  and  wife  for  LiK)  sterling,  (I  suppose 
the  half  of  the  computed  value  of  the  heritage)  payable  to  another  daughter  of  his, 
Beatrice.  The  husband  brdie,  and  a  sale  was  pursued  of  his  estate  including  what  was 
oonyeyed  by  the  wife^s  fiither ;— -and  she  prayed  those  subjects  to  be  struck  out  of  the  sale, 
because  she  was  fiar.  Sundry  precedents  were  quoted  on  both  sides,  and  the  Lords  found 
that  the  wife  was  fiar  of  the  subjects  conveyed  by  her  father,  and  whereof  the  last  termi- 
nation after  the  children  of  the  marria^  was  on  her  heirs  and  assignees,  and  ordered 
them  to  be  struck  out  of  the  safe ;— and  it  had  some  weight  that  there  appeared  to  have 
been  a  tocher  in  money,  though  the  several  subjects  were  also  disponed  in  contempla- 
tion, && 
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No.  1.    1741,  Nov.  24.    Gulun  against  Hendley. 

Ox£  sued  on  an  English  double  bond  long  after  20  years,  first  pleaded  soldi  W  diem^ 
which  imports  no  more  than  a  presumption  after  so  long  time  that  the  debt  was  paid  ;^-and 
that  being  overruled  because  the  creditor  lived  out  of  the  kingdom,  the  next  defence 
pleaded  was  non  est  factum^  in  order  to  put  the  creditor  to  prove  the  bond.  The  Ordinary 
Ibund  this  defence  not  competent  after  the  other  had  been  overruled,  and  the 'Lords  ad- 
heaped  without  a  vote.    I  gave  no  opinion,  because  it  was  a  matter  of  EngUsh  law,  but 
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Mk  Prendeat  md  Armstdn  agretcL-    TTbe  Pveiidcia  added  a  ftirther  reaspn,  thpta  pay* 
'vml  w«A  mtifced  <m  the  bond. 

\*  (The  case  Morison  agdnst  Strachan  (Gordon)  referred  under  the  above  case 

is  No.  83.  voce  Bankeupt,  which,  in  the  relative  note,  is  mentioned  to  have  been 

continued  till  the  following  Tuesday.     Lord  £9d)ies*8  note  on  that  day  ia  as 

fcQows:) 

In  Januaiy  and  February  1744  GcHrdon  consigned  to  MoriscHi  atooiui^ga,  and  v^nutted 

to  him  a  bill,  both  which  he  was  directed  to  apply  in  payment  of  a  bill  of  Gordcm'^s  due 

at  London.   Morison  sold  the  stockings,  but  the  purchaser  beiqg  his  creditor  retained  the 

price,— and  he  discounted  or  sold  the  bill,  and  did  not  apply  it  as  directed.     He  broke  in 

March,  and  in  April  there  went  agaoist  him  a  comnuflskni  of  honknqpCi^    Ht  tumn* 

dered  himself  and  his  eflfieets  aiyl  gave  np  Ksts  of  his  debts,  aad  im$er  uKa  tfaia  debt  of 

Gordbn'^s.    But  Gordon  ^  not  claim  before  the  CommisBioiien,  and  Morisan  goi'die 

C^ancellor^}  certificate  that  he  ^ad  complied  with  the  sMuCew    Geadon  sued  him  in  tliia 

Osnrt  and  recovered  decreet     Morison  came  htety  to  Soodand  and  waa  taken  with  cap- 

tioi^at  CFonion^s  lAstaBce.  '  He  presented  a  l^l  of  siispcnaba  and  Eberaden  en  the  Clia»» 

ceHor^'s  certificate,  wfai^  wkh  the  answers  Stricken  reported.    t\im  Couit  was  (fivided. 

Many  thonght  that  the  certificate  would  have  been  of  aoeffiMStheie,  CPten  cs  emmUOe^  but 

Ikcause  of  Ae  prceedcnta  Marshall  and  Yeaman  againat  Spenoe,  and  Christie  agaiasi 

flpenoe,  weie  for  a  fuller  hearing  before  determming  ftuitty,  and  therefeie  would  have 

passed  the  suspenrion  in*  order  to  try  the  question  even  without  caution,  but  wouU  not 

pass  the  Bberation  without  csuticm  at  least  j>ii(lMib  jtsCt,    and  upon  the  vote  it  cacriad  to 

,  pass  upon  caution  jimficib  sisti  when  he  shall  be  caHed  fer. 
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No.  I.    1735,  June 20.    Anderson  against  SfENTON. 

« 

Thsrr  is  nothing  relative  to  this  case  in  Load  Elchies^s  notes.     In  hi^  Dictionary  he 
refers  to  the  {nrinted  papers.  They  are  in  the  Advocates'*  Lilnaiy.  Lord  Lev:en  had  pronoun* 
ced  an  mterlocutor  sustmning  the  process  ^  in  order  to  aiFect  any  effects  which  the  defenders 
(who  resided  in  Berwick)  might  have  in  Scotland.^    In  a  petition,  drawn  by  H.  Home, 
afterwards  Lord  Kames,  it  was  pleaded ;— -that  an  action  nmply  for  payment  of  a  debt, 
sudi  as  this  was,  waa  very  diflmnt  from  a  fiwthconm^  proceediag  on  arresltment  jifr;& 
4iGtiMUJimifnuUt  caaua  ;-^a  citation  of  a  native  of  Scotland  vesiding  abroad  migjit  pro* 
gedy  b^  giyw  at  madiet  cioss^  pier  /md  shore,  but  a  foreigner  could  not  habilely  be  so 
rilad^  1.  comfiqueptly  no  decree  containing  a  personal  oondusiott  could  be  prononnood 
ag}un8t)vm;«*-th«  pursuer  haa  condescended  on  no  efEecta  in  Scotland^  whidi  if  he  had  doae 
m  iftxe  stiH;  ^t  do^  they  xni|^t  perbajpa  be  adjudged  to  him  in  this  pxx»a;  moe 
although  arrestment  l|^  generally  the  first  st€£  for  preaecvation  to  fix. the  goods 
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die  jttradietkMi,  yet  it  i«  not  neoetaary,  as  Ae  jurisdietkm  is  founded  by  the  attuitioii  of 
die  eflfeetslocaally  wHliiii  the  temftoty. 

In  the  answer,  written  by  Alexander  ^rardtn,  it  was  contended  that  it  would  be  tim^ 
enough  to  oondeseend  on  efibefcs,  wlien  the  interlocutor  as  limited  by  the  Onfinary  becam* 
final,  the  argument  in  the  petition  being  inconsistent)  as  e^en  arrestment  could  not  b6 
used  without  previous  dtataon. 

It  does  not  appear  by  any  notandum  upon  the  printed  papers  whether  thepetiti<m  was 
refused  or  not— EniToa. 

No.  8.    1736,  July  14.    RoB£BT80N  against  Potter. 

The  President  said  he  remembered  while  he  was  at  the  Bar,  the  Lords  several  times 
in  suits  at  the  instance  of  strangers  obliged  them  to  find  caution  in  the  re-convention 
against  them.  I  also  thought  the  Lords  may  causa  cognila  ordain  such  caution  at  the 
instance  of  parties  not  residing  within  the  jurisdiction  of  this  Court,  yet  I  thought  there 
was  no  reason  for  it  here  where  the  reason  of  reduction  was  proved,  and  the  proof  only 
allowed  to  prove  Robcrtson^s  defence  ;^-tod  upon  a  diviaon  it  carried  no  caution* 

No.  3.    1739,  July  19.    Robertson  against  Potter  and  Hoen. 

8e^  Note  of  Na  6.  ven  Factob. 

No.  4.    1745,  June  IL    Westcomb  agaimt  Dodds. 

DoDDS  pursued  adherence  and  aliment  against  Westcomb  who  once  had  an  office  in 
Exchequer,  but  which  he  reagned  several  years  ago ;  and  as  he  was  originally  an  English- 
man, so  now  he  resides  th^re;  but  the  pursuer  alleged  she  was  married  to  him  while  he 
resided  here,  but  after  he  gave  up  hb  office,  though  she  says  she  did  not  know  it  He 
compeared  by  his  procurator  in  the  Commissary  Court,  and  declined  tlie  Court,  as  beinj^ 
not  subject  to  that  jurisdiction.  They  repelled  the  declinator,  and  the  question  was  brought 
before  us  by  advocation.  Tinwald  thought  this  being  locua  contractus  it  founded  the 
jurisdiction,  especially  bang  a  qtutstio  siatus.  Arniston  was  of  the  same  opinion,  because 
of  its  being  a  yuastio  status.  The  Lords  sustained  the  jurisdiction  by  a  great  majority, 
rentt.  President,  and  Minto^  Ordinary. 

No.  5.    1 749,  June  8,    Count  Antonius  Leslie  against  Gordon. 

CouK T  Antonhts  LxBLiE  having  carried  the  suocesnon  to  the  estate  of  Balqufaain  by 
aa  appeal  to  the  House  of  Lords  ajgainst  a  judgment  ^vm  by  us  in  fiivours  of  Mi^ 
Leslie  of  Pitcafde,  the  Coimt  as  heir  of  entail  raised  reduction  of  asettleinent  of  a  partof 
the  estate  made  by  the  last  Balquhain  in  ikvours  of  his  brother-nteriiie  James  Gordon^ 
and  failing  him  of  his  two  sisters-uterine,  whereof  tlie  eldest  is  now  Ladjr  FoKbes^  sk 
«iade  contrary  to  theKmitationsof  the  entail  of  the  estate.  James  Gordon  being  Accepted 
fiimi  the  indemnity  and  a  biB  for  high  treason  found  against  hin^  no  compearanoe  was 
aaade  for  htm,  but  it  was  mads  in  name  of  his  two  sisters  substitutes^  who  objected  to  the 
Coimfs  tkle^  that  he  waa  incapable  to  succeed  to  land  in  Scotland  as  aa  aliett  born  out 
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of  the  King's  allegiance  and  not  iiaturali^ed,^r-^^  as  PapUt  The  punuerobjeeted  to  the 
Ladies'  dtle  to  oppose  his  reduction,  that  they  .were  not  called,  and  that  it  was  a  substitu- 
tion at  large,  alterable  at  pleasure,  and  gave  them  no  right.  All  the  questions  were 
reported  by  Drummore  last  Session,  and  the  defenders  undertook  to  produce  a  factory  or 
mandate  from  James  Grordon,  and  the  Court  remitted  the  ol^ection  of  Popery  to  the 
Ordinary  to  enquire  what  was  the  pursuer's  age,  and  appointed  the  other  point  to  beheard^ 
Tuesday  last,-*and  then  a  factoiy  was  produced  by  him  to  his  Lady  to  uplift  the  rents  of 
this  estate,  appoint  factors,  set  tacks,  &c.  whidi  was  objected  to  as  not  sufficient  to  defend 
against  this  process.  Some  of  us,  particularly  the  President  and  I,  thought  the  Ladies 
substitution  was  no  sufficient  title  to  defend,  bdng  alterable  at  pleasure*  But  we  alt 
agreed  that  the  Lady^s  factory  was  a  sufficient  title  to  defend  against  a  redaction  of  Cow- 
bardie^s  right  to  these  lands,  as  it  was  undoubtedly  to  maintain  his  possesion,  and  as  every 
tenant  having  a  tack  from  him  had  interest  to  defend  against  the  reduction,  much  more 
find  the  factor  who  had  power  to  grant  these  tacks ;  and  therefore  they  proceeded  to 
debate  the  general  point,  whetlicr  an  alien  can  inherit  lands  in  Scotland?  as  to  which 
vide  the  papers.  The  pursuer'*s  lawyers  were  not  quite.agreed  whether  an  heritor  in  Scotland 
mast  be  a  Itgtus  Komoj  owe  allegiance  to  the  King  or  not  Lockhart  seemed  to  think  that 
not  necessary.  But  then  there  was  a  glaring,  obstacle,  that  there  omdd.ba  a  Kii^'*s  vassal 
proprietor  of  lands  in  Scotland,  and  yet  no  subject  of  the  Kii^^  ncur  subject  to  his  laws, 
nor  who  owed  any  aQegiance-to  him^  and  who  oonse^uaitly  could  not  be  guilty  of  treason, 
nor  be  punished,  or  forfeit  as  a  traitor,,  and  though  if  he  came  to  Scotland  he  m^it  owe 
a  tempbraiy  allegiance,  that  would  evaEuAas  any  other  stk«nger'*&  upon  his-gmng^away^ 
and  he  and  his  successors  might  continue  proprietors  without  ever  bang  in  SootUuKL 
Cndgie  again  nuuntaihed  that  he  wouTd  owe  allegiance  and  be  entitlied  to  protecticm  and 
all  other  privileges  as  a  natural  bom  subject^  and  consequently  to  elect  or  be  elected  tc> 
Parliament,  though  by  the  act  made- some  years  ago  naturalization  in  Parliament  cannot 
give  a  foreigner  right  to  hold  any  office  or  to  sit  in  Parliament  But  then  the  purchasing 
a  warehouse  ox  cellar,  or  a  ootti^  and  yard,  not  only  wouTd  before  the  UhTon,  ^ve 
any  foreigner  alT  the  rights  limited'  even  by  statute  to  Soots  subjects  as  the  making  and 
lransp(»-ting  salmon,  herring,  andood-fish,  by  tiie  8d  act  170S,  8cc.  but  also  now  since  the 
Union  it  would  give  lum  alT  the  privileges  of  trade,  holding  offices,  siltihg  in  Parliament; 
Itc.  that  a  British  subject  can  have,  and  more  than  an  act  of  naturalization  can  now  give. 
In  the  argument,  there  were  quoted  for  both  tSdka  Graig  De  Feudii  in  divers  pikoes  where 
his  whole  reasoning  is  against  aliens,  but  concludes  that  he  k  qinte-uocertaih  as  to-  the 
practice,  and  a  decision  from  Harcarse,  Infeftment,  No.  595,  March  1683,  Creditors 
of  Kincardine  agmnst  Heerc  Van-Somtrdyke,.  (Dict..  No.  L  p.  4635,. and  the  pursuer 
quoted  M^Kenzie^s  observations  on  R.  M.,.act>  155&  naturalising  Ennchmen,.and  7th  aet 
1669,  who  at  the  same  time  hardly  pve».any  o|nnion..  On  the  other  hand  to  prove  the 
necessity  of  naturalizatioD,..  the  defimders  appealed,  not  only  to  these  two  acts  but  to 
nany  acts  of  niaturaliaation,  some  by. the  Kingy.someby  the  Parliament  fieom  1587;  down 
to  the  Union,,  imd  one  ffUr  by  the  Gnrnrii  to  Herriot^ft.Hoqatal«of  land  bdonging  to  a 
stranger  dyingibere,  beeausa  there  were  no  h^rs  within  the  kii^dom,— -and.they  quoted 
many  lawyers  to  prove  that  such  was  the  Roman  law,  feudal  law,  the  laws  of  all  the 
nations  in  Chiistendom,  and  that  by  the  principles  of  law  a  man  could  not  bethe.aubj^ 
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or  liege-nuud  of  two  different  States,  (though  that  oertamly  does  not  hold,  for  a  naturaliiBar 
tioB  in  one  State  does  not  exeem*the  person  from  the  allegiance  he  owes  to  the  State 
where  he  was  bom,)— and  the  pursuers  were  forced  to  give  up  both  the  old  Roman  and 
feudal  laws,  only  said  that  this  last  was  local,  and  varied  in  different  countries,  and  that 
succession  was  a  natural  right  which  could  not  be  refused  without  some  statute  or  custcnn. 
The  defenders  admitted  that  aliens  may  purchase  and  even  testate  on  moveables,  (as  they 
also  may  do  in  England,  though  they  strictly  adhere  to  the  law  that  strangers  cannot 
succeed  in  heritage)  and  quoted  an  old  statute  for  it,  Stat  Gul.  Cap»  30.  The  Court 
unanimously  found,  that  an  alien  could  not  by  the  law  of  Scotland  succeed  to  heritage 
without  bang  naturalized,^  and  found  that  the  pinrsuer  is  an  alien,— for  it  was  disputed, 
that  since  his  grandfather  was  cnriginally  a  Scotsman,  though  both  his  father  and  he  were  ' 
bom  in  Germany  and  never  were  in  Scotland,  yet  he  was  a  Scotsman,  whicli  we  repelled 
without  any  difficulty.. 

I  should  also  have  noticed,,  that  the  pursuer  founded  on  the  former  judgment  with 
Major  Leslie  hot  as  ra  judiaUa,  for  the  parties  were  difierent,  and  this  point  never 
pleaded.  But  as  the  Court  knew  that  the  Count  was  a  foreigner,  it  was  pars  Judxeis  to 
notice  it  though  not  pleaded.  I  should  also  have  hoticed,.  that  the  defenders  quoted  for 
them  Cra^  in. his  book  De  Succusioifie^  which  is  much  more  positive  against  aliens  than: 
his  treatise  De  Feudisy  though  the  purpose  of  liis  book  was  to  maintain  King  James^a> 
right  of  succession  to  the  Crown  of  England. 
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No.  1.    1734,  July  5.    James  Lord  Oxford^s  Forpeiture: 

The  Lords  adhered.  My  reascm  was,  that  the  Ghm  Act-provides  that  no  oonvicticm  or 
attainder  shall  hurt  or  prejudice  the  ri|^t  or  diligence  of  any  creditor,  whereby  I  thod^t 
tlie  case  was  to  be  considered  as  if  there  liad  been  no  attainder. 

« 

No.  3.    1 140,  July  &.    Earl  o^ Sutheri^and  ogamstRo^Sr. 

'  The  Lords  (bund,  that  for  preserving  the  pursuer^s  casualty  of  reopgnition,  it  was  ne^ 
cessary  for  him  to  enter  a  claim  thereof  before  the  Commissioners  appointed  to  enquire 
into  the  f<»feited  estates,  and  that  notwithstanding  Ins  right  as  superior  of  the  lands  sub^ 
ject  to  the  recognition  by  the  act  lnioCreo..for  encouraging  superiors,  &c.— and  found  that 
no  suffdent  claim  thereof  was  be&xre  tHem,  and  therefore  found  that  he  cannotnowihast  in 
this  declarator  of  recognition.  TRe  first  carried  by  a  good  majorit  j^,  but-  the  seccMid  only 
by  the  Prendent'^  casting  vote.— 24th  June  1741  Adhered.. 


No.  4.     1 740,  Nov.  14;    HuME  of  Billie  t^imtflVKE  of  Nihewalli. 

NiKEWALLS  being  by  decreet4u*bitral  bound  to  pay  4000  merks  to  Hume  of  Weddf  r- 
bum.for.  the  superiority  of  some  land  which  Wedderbum  was  decerned  to  dispone  to 


us  FORFEITURB.  [Ei^xfis'ii  Nont« 

hioi)  Wedderburn  assigned  the  4000  aierlcs,  which  by  progress  is  now  on  Ninim  Hune*s 
person  ;-*and  being  afterwards  forfeited  before  he  had  disponed  die  superioikj,  Ninew«Us 
got  the  superiority  decerned  to  him  as  vassal  upm  the  Clan  Act ;— ^uid  being  sued-ftir  pay* 
caent  of  the  price  of  the  superiority,  his  defence  was  that  Wedderbum  had  not  conveyed 
it  to  him»  The  case  was  long  argued  on  tlie  Bench.  Amiston  thought  tfiat  if  the  sope* 
riority  could  after  the  forfeiture  have  been  daimed  on  the  decreet^obitral,  that  he  would 
be  liable  although  he  took  it  on  the  Clan  Act,  but  he  thought  that  there  lay  no  daim  in 
law  either  to  property  or  8uperi<Hity  of  lands  after  forfeiture  upon  personal  deeds  or  oUige- 
ments.  The  President  was  of  the  same  opinion,  and  that  if  any  daim  had  lain  upon  the 
minute  of  sale  while  the  price  was  not  paid,  the  claimant  must  have  paid  the  price  to 
^the  Crown,  or  its  donatar,  whether  "superior  or  vassal ;  nay  he  diought  that  if  Ninewalls 
had  paid  the  price  he  might  not  only  have  taken  the  superiority  on  the  Clan  Act  as  vas* 
sal,  but  also  (if  Wedderbum  had  not  other  creditors  to  exhaust  his  estate)  might  have 
daimed  back  the  price  out  of  his  estate.  But  the  Court  thought  that  on  the  statotes  con- 
cerning ibrfdtures  there  lay  a  claim  upon  the  decreet-arbitnd  fiar  the  soperiarity,  both  on 
the  Clan  Act  and  Act  of  Enquiry ;  that  that  daim  was  not  prgndged  by  die  fw- 
feiture,  or  by  the  gift  to  superiors  and  vassals,  and  that  his  claiming  on  the  gift  as  vassal 
could  not  prejudge  the  onerous  asugftees  to  the  prioe,-«and  therefoffe  iband  him  liaUe. 

No.  5.    1 742,  Feb.  25.    M'Kenzie  offainst  Officers  of  State. 

We  all  agreed  that  by  the  act  6to  Geo.  II.  purchasers  of  fbrfdted  estates  formerly  held 
feu  of  the  Crown  were  to  hold  them  blench  and  free  of  all  feu-duties,  and  that  notwith- 
standing the  blunders  in  the  act  4fd  Geo.  II.  But  om*  difficulty  was,  whether  the  Crown 
intended  to  give  away  these  feu-duties  ?  which  was  no  difficulty  in  law  but  in  equity.  But 
Amiston  told  us  he  assisted  in  framing  the  act  6to  Geo.  II.  that  it  was  intended  to  free 
the  purchasers  of  these  feu-duties,  and  to  correct  the  blunders  in  the  former  act,  which 
removed  our  difficulties,  and  we  found  in  favours  of  the  purchasers.  25th  February  1742. 
The  Lords  Adhered,  and  refused  a  bill  without  answers. — (87th  Nov.  1741.) 

No.  6.     1 748,  Nov.  4.  Alexander  Gordon  against  Officers  of  State. 

Thx  late  Sir  William  Ck)rdon  raised  reduction  against  Gordon  of  Miiiresk  of-  a  -sale 
of  some  lands  bought  by  him  from  Greorge  Janes  Gordon,  on  pretence  of  a  prior  minute 
of  sale  betwixt  the  pursuer  and  tlie  sfud  George,  and  Balmerino,  Ordinary,  ftgaojlgipd  and 
decerned.  Sir  William  redaimed  to  us  by  petition  and  additioBal  petition,  which  yiwre 
both  answered,<>-*but  before  advi^g  ^  WiUiam  was  ottabted  of  hig|i  trrnnhn^  and  the 
defender  upon  a  diligence  cited  the  Officers  ci  State,  and  intimated  the  prooess  to  Lord 
Adyocflte,  who  declined  to  meddle  in  it  This  day  at  adffisingdbe  Loidsdoubted  whether 
they  could  advise  the  bill  and  answers  because  Sir  William  was  attainted,  and  tbeOfl^ers 
of  State  not  properly  in  the  field  to  give  any  judgment  agunst  them  f  and  the  President 
at  last  prcqK^sed,  that  in  veg*sd  ^ey  were  called  on  the  diligence  aiid  die  Tpncem  iotti- 
mated  to  hard  Advocate^  who  declined  to.  support  the  petitions,  to  find  that  they  were 
fallen,  and  to  allow  the  decrost  pronounoed  to  be  extracted. 
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No.  7.    1 749,  July  1 S.    Claim,  Thomas  DfttTMMOKB  of  Logie. 

The  Lords  pretty  unanimoudy  found  that  James  Drummoad,  commonly  called  Duke 
of  Perth,  having  died  11th  May  1746,  long  before  the  time  allowed  for  his  surrendering 
himself,  he  was  not  attainted  by  the  act  of  Parliament  nor  his  estate  thereby  forfeited 
to  the  Crown,  and  therefore  leave  it  to  the  claimant  to  f(^ow  out  his  right  to  that  estate 
in  the  ordinary  course  of  law.     Easdak  was  i^aimst  the  judgment,  Kilkerran  was  non 
liquety  and  Leven  thought  the  Court  not  competent  to  judge  of  the  question.  All  the  rest 
voted  for  it     The  President  for  some  time  doubted  of  our  jurisdiction,  but  his  4oubts 
were  removed.    He  spoke  first,  and  was  clear  both  on  the  question  of  the  jurisdiction  and 
also  on  the  prindpel  question.     The  reasons  of  my  opiinon  were  chiefly  two :  I  *  thought 
the  «Hiditaoii,  if  he  do  not^sunrender,  fcc  wasdeariy  suspensive  and  not  resolutive,  for  that 
sjufih  m  did  surtvnder  it  ooald  not  be  said  that  they  ever  were  for  cme  moment  attainted 
of  hi||^  tveaspo>  whoeas  had  it  been  only  Macdutiive,  then  notwttfastanfing  the  sonender 
thej  tevly  stsod  attainted  from  18th  April  till  the  date  of  A&at  surrender;  and  if 
it  was  suspensive^  then  Janes  Dnmmumd  was  a  free  hege  at  the  time  d*  his  death,, 
and  his   estate  devolved  to  his  heirs  or  diqponees,  and  the  act  eould  no  mofte  be 
constructed  to  attaint  hivi  afier  his  death  no  more  than  if  he  had  bcen^  dead  before 
the  act  or  befiwe  I6th  «Apr3,  or  befiofe  that  Sessicm  of  Parliameot ;  and  though  I 
did  not  dispute  the  PaarUamcnt^s  power  to  attaint  traitors  afler  their  deaib,  as  they 
did  in  the  case  of  CromweH  and  <»iher8,  yet  it  b  not  done  as  an  attmnder  per  9eria 
de  preatntiy  but  that  they  diall  be  adjudged  and  taken  to  be  attaiiifted  of  high  treason  as  if 
they  had  been  attainted  during  tfa^  live8,,and  the  dUFerenee  in  the  enacting  words  as  to 
persons  dead  and  peraons  alive  but  fled,  in  &e  act  30th  Anne  13th  Cap.  2d,  is  remark- 
able ;  and  therefore  I  cannot  think,  that  If  any  of  this  lastclass  had  afterwards  been  proved: 
to  be  then  dead»  that  they  would  have  been  thereby  attainted;  and  as  this  act  attainted  a 
person  supposed  to  be  in:  being,  and  there  was  no  such  person  in  being  as  James  I)rummond 
QU  the  L2th  July  1746,  till  whidi  time  this  attnnder  was  suspended,  therefore  he  was  not 
thereby  attainted.     2dly,  That  the  Courts  of  law  must  judge  of  the  meaning  as  well  as 
the  words  of  all  acts  of  Parliament,  and  tins  as  wefl  as  others,  and  must  judge  of  them 
aceording  to  the  known  ruks  ef  law,  and  as  it  is  a  known  rule  of  law  that  when  potestative 
conditions  ai^  rendeied  absohitely  inpos^le  by  the  aet  of  God  without  any  act  or 
fajoh  of  the  person,  such  conditions  luAcntwrpro  impktis,  therefore  the  surrender  being, 
i^endercd  imposettie  by  James  Dtum»ond''8  deaths  we  nmst.hold  it  as  performed. . 

Xo.  8.    1749,  June  20^ July  25.     LoBD  Boyd's  Case; 

TKKEarl  of  Kihnamockin  1332  vested  the  fee  of  his  estate  in  his  son  Lovd  Boyd; 
onBer  oertooa  reserved  powers  to  be  exerced  with  consent  of  some  friends^ .  whereon  Lord 
Boyd  was.  that  year  duly  inlefk,  and' has  lately  stMthe  estate  to  the  £«rl  of  Glencaim. 
The  ExsfaeqiMT  having  since  surveyed  that  estate,.  Lord  Boyd,  by  tfae^  name  of  Jamea 
Boyd  of  Kilmamoek  and  Callender,  Altered  a  daun  taihe  estaSe,.and  die  answer  iras  on 
AeClsBii  Act,  (which  in  the  question  anent  superiors  and  vassals^,  we  foiBid  w^snot 
•iq>ixed,  but  snbnsted  till  tiic  act  21rt  of  die  King^s  repeali^  diet  part  ef  tile  dans^,) 
that  altdx^MsilaoaB  and  eonveyanoes  by  persons  who  slieuld  be  aHabt^  irf*  Ike  tieasons 
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therein  rnQntiancd  after  tlic  lai  of  August  ITl^fihpuld  be  void  and  nuD.  We  were  all- 
of  us  greatly  difHculted  in  this  question  (except  the  President^  who  said  he  thought  the 
act  lasted  only  during  tlie  RebelUon  1715,  to  which  opinion  he  was  chiefly  determined  by 
the  clause ;)  but  as  the  lawyers  at  the  Bar  hinted  that  they  would  be  able  to  prove  the 
onerous  cause,  we  all  agreed,  before  answer,  to  ord^r  them  to  give  in  a  condescendence 
of  them,  and  of  the  manner  of  proof  ;—4ind  on  advising  them,  25th  July,  we  unani- 
mously sustmned  the  claim  in  generaL-^Afiirmed  in  Parliament  28th  March  1751. 

No.  9,  10.     1749,  Nov,  15.    Lord  Pitsligo's  Case. 

Alexaxdeb  Lord  Forbes  of  Pitsligo  claimed  the  estate,  for  that  only  Alexander 
Lord  Pitsligo  was  attainted,  whereas  by  his  patent  produced  his  title  was  Alexander 
Lord  Forbes  of  Pitsligo ;  although  he  was  always  known  by  the  name  of  Lord  Pitsligo, 
always  signed  Pitsligo,  was  uniformly  so  named  in  the  rolls  of  Parliament,  and  so  named 
in  Lord  Register's  list,  a  copy  of  which  was  reported  to  us  by  the  House  of  Lords,  and 
so  in  several  acts  of  Parhament  and  of  Convention,  in  many  adjudications  of  his  estate, 
and  conveyance  by  Foveran  to  him,  though  in  many  of  the  bonds  he  was  named  luord 
Forbes  of  Pitsligo,  but  signed  Pitsligo,  and  in  all  his  cliarters  and  retours  Lord  Forbes 
of  Pit^go.  The  questions  were  tliree.  Whether  the  dignity  rested  oh  the  word  <<  Pitat^^o,"" 
or  on  all  the  three  words,  <<  Forbes  of  Pitsligo  P*^  2dly,  Supposing  the  last,  whether  that 
would  vitiate  the  act  o{  attainder,  mocfo  constat  di  persona  f  and  3dly,  If  there  is  sufficient 
certainty  that  the  claimant  is  the  person  intended  to  be  attainted.  As  to  the  first,  the 
President,  who  in  effect  spoke  last,  (that  is  last  but  Easdale^  who  after  him  repeated  a 
second  time  some  things  that  he  had  sud  before,)  was  dear  that  Pitsligo  was  the  sole 
title  of  the  Peerage.  He  argued  long  and  well,  and  said  that  though  he  could  by  use 
alter  the  title,  yet  his  constant  subscriptions,  rolls  of  Parliament,  &c  were  sufficient  to 
explain  and  ascertain  on  which  of  the  words  the  Peerage  rested,  and  mentioned 
our  act  anent  Peers  subscribing  by  their  tides.  Tinwald  was  of  tlie  same  o^nnion, 
and  observed  tliat  the  Pariiament  could  have  no  other  way  of  naming  or  designing 
persons  but  as  they  were  known,  and  both  of  them  thought,  that  the  precedents 
adduced  of  objections  that  would  be  good  at  common  law  would  not  reach  acts  of  at- 
tainder in  Parliament  But  neither  of  them  said  much  now,  other  than  what  was  con- 
tained in  Lord  Advocate^s  Information.  I  was  forced  to  speak  before  them,  four  having 
spoken  befmv  me  and  all  the  rest  declining.  As  to  the  first  point,  though  I  inclined 
much  to  the  same  «de  with  the  President,  yet  by  all  the  precedents  and  authorities  in  the 
Informations,  I  was  so  doubtful,  that  if  it  depended  on  that  point,  I  own  I  did  not  think 
myself  at  liberty  to  ^ve  any  vote.  As  to  the  second,  the  claimant  maintained^  that  at 
common  law,  the  proper  name  and  simame  must  be  expressed,  and  if  the  person  is  dig- 
Qified  as  a  Knight  or  aBaronet  the  name  of  the  d^ity  must  be  added,  and  if  of  a  higher 
dignity,  that  that  becomes  part  of  his  name,  and  that  the  omission  of  any  of  these  vitiates 
the  whole  proceeding ;— 4md  I  own  that  th^y  had  brought  great  authorities  to  prove  that 
these  rules  must  be  observed  in  the  common  Courts  of  law ;— but  then  I  thought  that  did 
not  hdd  in  acts  of  attainder,  and  that  if  it  certainly  appeared  who  was  the  person  in- 
tended, that  the  act  must  be  effectual  notwithstanding  the  omission  of  name,  simame,  or 
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kgid  dowgnaijon,  mod  that  the  Pariianent  boiild  attaint  by  desciipdoD^witbout  any  name  ; 
-^i^  from  the  reaaon  of  the  thing :  TJbe  inferior  Courts  are  limited  by  the  oammon 
law,  and  by  the  statutes,  and  all  proceedings  not  agreeable  to  them  were  roid ;  but  the 
Legislatuie  b  under  no  Emitation.     They  could  alter  the  common  law.     They  could 
enable  the  inferior  Courts  to  proceed  to  outlawries  where  the  persons  were  described, 
though  not  named ;— and  muUo  magU  vmlj  they  do  it  themsdves ;  and  there  cannot  be  a 
defect  in  the  will,  where  it  with  certainty  appears  who  was  the  person  meant  to  be  at* 
tainted  ;-*and  I  referred  for  precedent  to  some  acts  in  King  Charles  the  SeccMid^s  tinic^ 
quoted  by  the  Lord  Advocate,  and  added  further  5th  act,  Sro  Guliel.  III.  where  not 
only  many  persons  are  attainted  without  additions,  but  also  several  without  Christian  nances, 
which  were  left  blank ;  and  the  act  42  amio  Imo  Georg^i  I.  where  Air  George  M^Kenaica 
son  to  Ddvin,  is  attainted  in  these  words,  though  he  had  an  employment,  an  Advocate 
in  this  Court ;  and  James  Ogilvie,  commonly  caQed  Lc»d  Ogilvie,  though  that  title  did 
not  in  law  belong  to  him ;  Robert  Campbell,  alia*  McGregor,  commonly  called  Rob 
Roy,  &C. ;  and  whereas  at  common  law  inferior  dignities  of  Knights  or  Baronets  must 
be  added,  there  are  no  less  than  five  Baronets  there  attunted  having  ^<  Sir**  prefijced  .to 
them,  without  saying  whether  they  are  Kmghts  or  Baronets,  and  in  fact  I  have  heard 
that  one  of  them  was  nather,  viz.  Sir  iiAm  M^Kenzie  of  Coull,  and  none  of  these  per^ 
sons  were  advised  to  object  to  the  attainders,  though  some  claimed  their  estates  on  other 
grounds,  and  several  of  them  sold,  and  in  those  cases  where  the  Christian  name  was 
omitted,  or  the  addition  or  the  dignity,  the  Legislature  could  not  overlook  the  omiasipiit 
and  must  know  that  it  would  be  a  defect  at  common  law.     I  also-quoted  the  3d  act  13 
and  14  Guliel.  III.  attiunting  the  Pretender,  which  is  under  the  name  of  .the  pretended 
Prince  of  Wales  without  any  otlier,  though  it  is  plain  they  did  not  acknowledge  that  diat 
was  his  legal  title,  or  that  he  was  apparent-heir  of  the  Crown,  and  therefore  call  him  pre* 
tended ;  and  lastly  I  quoted  act  ITiiio  Gea  II.— -the  eldest,  or  any  other  son  of  the  said 
Pretender,  that  should  land  or  be  found  in  any  of  his  Majesty^s  dominions,  and  that  in 
those  veiy  words,  without  name  or  sirname,  or  l^;al  designation,— and  therefore  I  concluded 
that  whatever  words  the  Le^slature  used  in  attainting  any  person,  the  attainder  must  be 
eiFectual,  modo  constat  dt  pcr$ana ;  and  as  to  the  Sd,  that  comiai  dt  persona^  because  the 
whole  names  in  the  act  agree  to  the  claimant,  and  they  agree  to  no  other  person,  and 
here  fies  the  difference  between  this  case  and  Greneral  Gordon  of  Inveray,  and  Thomas^ 
Ormond,  Knight,  quoted  for  the  claimant ;  that  Major-General  Thomas  Gordon,  laird 
of  Auchintoul,  could  agree  to  no  man  that  was  not  of  the  name  of  Thoma%  and  it  sig- 
nified not  that  there  was  no  other  person  that  it  could  apjdy  to ;— it  was  enough  that  it 
could  not  apply  to  him,  though  if  the  name  of  Thomas  had  jbeen  left  out,  and  the  Christian 
name  left  blank,  the  attunder  would  have  been  good,  as  in  the  statute  Spo  Guliel.  III. 
C.  5^  et  sic  dc  ceteris.    Upon  the  question,  it  carried  that  the  claimant  was  not  attainted, 
and  to  sustain  the  daim.     The  Court  was  quite  equally  divided,  tax  to  six.  Lord  Leven 
being  at  London,  and  Minto  and  Haining  both  in^sposed.     For  the  interlocutor  were 
Drummore,  Strichen,  Dun,  Monzie,  Shewalton,  and  Easdale.    Against  it  were  Milton, 
Kilkerran,  Justice-Clerk,  Murkle,  Elchies,  and  the  President,  who  had  no  vote,  and  I 
mark  them  in  the  order  we  happened  to  vote.— Reversed  in  Parliament  unanimously,  1st 
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Ftbrufliy  ITM,  after  torn  days  hearing;  and  getting  tiw  'xamimmn.  apmm  tf  dM^ 
JudgeS)  upon  the  same  groiuida  that  I  argiied. 

No.  11. 1749.  Dec.  I.    DuKCAK  M'Ph£IUIOn*s  Claim  of  Clunie. 

EvAK  M^pRKBsoN  of  Clunie  being  attainted  of  treason  awhile  Lachlan  his  father  was 
alive,  who  died  only  June  1746 ;  after  his  death  Evan  disponed  die  estate  of  Clunie  to 
Duncan  his  infant  son,  and  for  him  the  estate  was  claimed,  for  that  Chmle  did  not  belong 
to  his  father  Evan,  while  Lachlan  tus  father  was  alive,  so  that  he  was  not  Sf  *Pher8on  of 
Chime,  and  dierefore  was  not  the  person,  though  that  was  the  designation  always  given 
him  and  taken  by  himself, — and  as  he  had  been  some*  years  married  to  Lord  Lovafs 
daughter,  there  was  litde  doubt  that  the  estate  was  conveyed  to  him  also ;  however,  it 
might  be  dBfRcuIt  for  the  Lord  Advocate  to  recover  the  marriage-setttement.  But  the 
Lords  this  day,  (as  I  am  told,  for  I  was  in  the  Outer-House)  rejected  the  daim,  9ei 
rtnit.  Dun  a  Easdale. 

Na  IS.    1749,  Dee.  1,  15.      Lochiel's  Cass. 

Pixn  John  Cameron  attdnted.  Pro  Milton,  Stiichen,  Justice-Clerk,  Monzie,  1(1  urkle, 
Shewalton,  et  mt.  Con  was  Easdale.  Non  Kquet  were  Drummore  and  Dun.  The  President 
gave  no  opinion, — but  during  the  debate  all  the  Bar  seemed  dear  for  the  interlocutor. 

No.  18.    1750.  Feb.  15.    DEifPSTEV  agmmthAVY  Kikloch. 

Geobge  DEMPSTEn  in  November  1742  got  an  heritable  bond  from  the  deceased  Sir 
James  Kinloch,  father  to  the  forfeiting  person,  and  James  Kinloch  afterwards  Sir  James  his 
son,  now  forfeited,  for  L.30,000,  and  was  immediately  infeft.  This  money  was  intended 
for  payment  of  the  debts^  but  as  they  bad  immediate  use  only  for  L.8735  of  the  money, 
Dempster  gave  them  an  obligation  for  the  remainder  of  the  money  and  interest  thereof 
on  demand,  and  in  December  1743  retired  his  obligation  with  a  short  discharge  by  both 
lather  and  son  acknowledging  payment,  which  was  said  to  be  holograph  of  the  father 
except  the  date  of  the  son^s  subscription,  which  being  signed  at  a  different  place  was  said 
to  be  holograph.  The  son^s  Lady  was  about  the  same  time  infeft  in  her  jointure,  but 
Derapster^s  sasine  was  first  re^strated.  Lord  Advocate  objected  to  the  debt  that  it  waa> 
suspidous,  the  whole  money  not  bdng  advanced  at  the  date,  and  looked  like  a  fund  of 
money  to  tlie  Bebels  to  carry  on  the  Rebellion,  and  therefore  innsted  that  it  fell  under 
the  clause  in  the  vesting  act  as  granted  afiter  24th  ^une  1742,  and  the  Lady  objected  ta 
his  preference  on  the  priority  of  his  registration  that  he  could  only  be  preferred  for  the- 
sum  then  advanced  but  m^  for  what  was  advanced  after  her  sasine  was  rostrated.  As> 
to  the  first,.  h|ul  the  bond  been  only  by  the  foxfeiting  person  there  might  have  been  difB-^. 
culty^but-as  Sir  James  the  father  who  was  not  forfeited  was  proprietor  of  the  estate,  his 
bond  could  not  be  the  worse  for  being  also  granted  by  his  son,  and  therefore  we  made  littler 
i^fficulty  of  sustaining  the  daim^ — ^but  as  to  the  pr^erence  .the  Court  was  greatly  divided.. 
The  President  was  dear  that  he  could  only,  be  preferred  for  the  sum  t}ien  advanced,  and 
that  it  was  no  debt  till  the  money  was  advanced.  Others  again  (inter  qu^  ego)  thought 
tjuijt  Dempster  wqa  a  real  Qi^ditor  on  the  ejstate  frooi  the  date  of  his  infeftment.  tor  the 
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die  crodilDr  or  pindiaBer  infisft  and  put  of  the  money  paid,  and  for  the  raaamder  either- 
Mlk  gttnted  ,or  an  obHgatioa  to  pay  to  a  list  of  creditors,  oi*  to  pay  to  die  debtor  or  seller 
upon  demand,  or  on  drawing  preoepCa.  The  Pxesident  admitted,  if  bills  were  granted  it* 
would  be  good,  erinthecaseof  sales  obligations  might  be  tdcen,«-and  we  insisted,  that  if 
lands  might  be  so  sold  then  so  nugh|;  an  annualrent  or  wadset  proper  or  improper,  and. 
we  saw  no  difFeience  betwixt  givmg  bills  and  other  personal  obligements  payablfe  on  de« 
mand.  On  the  vote  it  cabled  by  the  narrowest  majority  to  prefer  Dempster  for  the' 
whole.  JVo  were  Minto,  Stricben,  Dun,  Shewditon,  et  ego.  Can.  were  Haining,  Justiw 
Cleric,  Murkle,  and  Drummore,  who  was  reporter,  and  the  Preadent,  hut  he  had  no  vote. 
—13th  June  The  Lords  altoped,  and  found  my  Lady  prefehiUe  as  to  all  except  die 
L.8000  advanced    Beak.  Dun,  e^  me. 

No.  14.    1750,  Nov.  20.    Fbas£&*s  Claim  on  the  Estate  of  Lovat.   •  v 

«.  Loan  LoYAT  in  beginning  of  1741  facscutsd  a  strict  entail  of  Us  estate  to  his  cUesI^ 
am  Simon  Eraser  and  hrirsonale  of  his  body,  whom  fiuling  to  Alexanckr  and  hsirs-aiBie 
of  his  body,  and  then  to  Ins  third  son,  and  th^n  to  his  next  heirs-male.  Sec.  'rieserting  ta^ 
himself  the  liferent  of  the  far  greatest  pert  of  the  estate^  and  to  manage  and  administAto 
the  whfde  during  his  life,  and  with  a  power  to  set*tacka  and  grant  feus  and  wadsets  and 
to  contract  debts,  and  even  to  direct  the  lyplieation  of  the  rents  after  his  death  ibr  pi^f 
ment  of  his  debts,-— «nd  l^di  Japuaiy  1741  the  tailaie  was  recorded  in  tbe«Rq;ister  of 
Tailxies,  and  in  April  thereaAer  in  the  Books  of  Scsrion.  In  1746  Simon  die  ^est  son 
was  attainted  by  act  of  Parliament,  and  in  1747  Lord  Lovat  was  attainted  by  judgment 
of  the  House  of.  Lords  and  executed.  Pursuant  to  the  late  vesting  act,  the  Court  of 
Exchequer  caused  survey  die  estate  as  forfeited  by  Lord  Lovat ;  and  the  two  younger 
brothers  claimed,  it  upon  the  entail  for- themselves  and  their  heirs.  Alter  a  long  hearing 
at  the  Bar  and  Aill  Infonnations,  the  case  was  this  day  decided.  There  were  some  objec- 
tions they  made  to  the  daim  which  were  generally  thought  immaterial  in  this  question, 
whatever  they  might  be  if  the  estate  should  afterwards  be  surveyed  as  finfdted  by  Simon 
tlie  ddest  son,  such  as  that  there  was  reason  to  believe  that  in  Lord  Lovat^s  marriage 
settlement. there  were  dauses  providing  the  estate  to  the  hors-male  of  the  marriage,'  and 
theeefore  he  could  not  linnt  him;  Sdly,  That  by  the  act  166&  only  such  tailzies  were 
aUowed  where  the  limitations  were  engrossed  in  charters  and  sasines.  Sec  and  consequently 
where  the  right  was  oomfdeted  which  tins  tailzie  was  not  Lord  Advocate  also  insisted, 
that  it  was  void  or  fraudulent  in  prgudice  of  and  tp  defraud  the  finr^ture  on  13th  EHz. 
Cap,  £.  and  on  &e  common  law,  lor  that  Lovat  had  been  contriving  his  treason  as  early 
as  1740,  as  appears  by  the  evidence  on  this  trial,-*and  quoted  HaleVpleas  of  the  Crown 
and  other  authorities.  But  the  claimants  produced  other  two  strict  entails  in  1739' and 
1740,  to  show  that  he  always  intended  such  entail,  and  as  the  Lord  Advocate  had  no 
instant  evidence  of  his  allegations,  he  waved  at  present  the  objection.  But  the  chief 
point  was,  whether  the  tailzie  not  bong  completed  so  thsit  the  feudal  right  r^nained  with 
Lovat,  and  as  he  Jiad  so  ample  powers  over  the  estate  to  feu  wadset  and  contract  debts,-— 
he  was  not  tobeconrideredasfiar,---lhatJtwasi(nMyhcctN«caasa/w,----t^ 
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n  a  maimer  heir  of  taSziej<-i««iid  a^udicacbn  001^ 

to  be  oantracted,— «iid  as  nothing  that  a  man  coald  not  aHenate  oouM  be  forfeited,  m> 
econoenoy  whatever  could  be  alienated  might  be  forfeited ;  and  the  most  part  were  of  that 
o|nnion.  On^  the  other  hand  I  tliought,  as  did  aho  Kilkerren,  that  this  taflne  was  Toid 
by  the  Chan  Act,  and  therefiire  moved  that  that  pobt  should  be  deeided  separately  firam 
the  other,  fer  Ist,  if  the  Court  thought  it  was  not,  then  by  all  the  juci^gmcnt  I  amid  form 
of  the  law  of  Eiq^iand  from  their  books  and  precedents,  whereof  no  less  than  four  were 
quoted,  I  thought  the  lands  were  not  forfeited ;  that  Lovat  had  no  more  than  a  liferent 
witii  powers  indeed  very  great,  but  wluch  could  not  for£^  and  if  they  coctld  they 
oould  only  be  exercised  in  forma  tpecifiea  by  feuing,  wadsetting,  or  eontraoting  debt^ 
and  not  at  all  aefter  lus  death,— that  in  these  precedents  a  power  to  revoke  on* 
deQverii^  a  ring  or  a  pair  of  ghives-  was  in  three  eases  found  not  at  all  ferf^ted  ;^— >^ 
and  in  a  fourth  though  it  was  found  forf^ted^it  was  because  tlie  condition  was  ui 
deliver  by  himself  or  another,  but  found  that  even  that  must  be  performed  during  his 
life,— <4ind  yet  so  much  was  that  judgment  disliked  that  to  prevent  its  beii^  reversed 
on  a  writ  erf*  eirar  an  act  of  Parhament  was  made  to  confirm  it;— and  in  another  case  die 
person  attainted  had  express  power  leserved  not  only  to  aker  but  to  diipose  of  the  snbject 
at  jrfeasureby  any  writing  before  two  witnesses,  or  by  his  kst  wil^  and  testament  ;-^«nd  ii» 
eneof  these  cases  the  person  attainted  was- himseif  alao  in  the  fee,  that  is  was  trustee  for 
the  use  of  himself  for  hfe^  and  then  of  hi»  first,  seoand,  and  third  sens  in  tail  ^---lihat  » 
duqmitott  de&vered  ndiioh  i»  an  incoaaptete  real  rights  has  abmys  suioe  the  Union*  been: 
beld  good  against  icxfeituies;  that  m  this  case  nothing  was  wmtii^  but  what  goes  of 
aourse,  the  expecUng  adiarter  and  sarine,  whkh  the  son  oould  have  done  without  the 
firther^s  consent  and  agunst  his  will,  and  the  fiitherV  legi^  powers  over  the  estate  were  no> 
gr&Aer  before  expeding  Ae  charter  than  after  it ;-— he  oouM  neidKr  revoke  nor  alter,  nor 
alienate  the  domimum  ihVccteM,  and  although  he  could^  that  is  not  a  right,  but  paiedam 
dkmmii  which  is  not  forfeited  says  Chief  Justice  Hale  ;— 4aid  in  all  dbeaecases  the  persons 
attainded  had  more  powers  than  Lord  Lovat;  that  he  was  m  every  oonstniction  of  law 
only  liferenter  and  his  son  fiar  by  this  entail  ;.that  in  case  of  ^umfructm^  amadis  the  pKK 
perty  remains  yviih  hint:  during  his  life  and  must  be  taken  by  service;  but  here  the  soi» 
sequired  no  service,  noroould  any  at  the  heirs^  serve  to  the  father,  for  no  inquest  could 
rctour  that  he  abik  imjeudo,  but  the  service  must  be  to  die  son,  andhad  infeftment  fid*- 
lowed,  as  the  father  could  feu  and  wadset  by  his  reserved  fisundty,  the  son*  could  fini.  or 
wadset  or  seU  as  proprietor,  which  would  be  good  against  att  mortals  but  die  heirs  of 
tuilzie  and  even  good  against  Lovat  The  President  agreed  that  powers  and  .fiicultie» 
could  not  by  the  law  of  Ei^land  forfeit ;  and  had  this  tailzie  been  convicted  by  charter 
and  sasine,  it  seemed*  to  be  hisopinion  that  the  estate^  would  not  forfeit  by  Lord  Lovat^s. 
attainder  ;  but  he  thought  that  sinoe  the  feudid  right  stiU  remained  in  him,  and  that  he 
bad  so  gneat  powsrs,  that  g»vehimsu(h  a  right  to  the  Iand%  that  they  might  be  forfeited 
by  his  attainderv  and  it  carried  six  and  the  Pfeerident  to  five  dial  the  cslafeq  is  forfeited  by 
his  attainder,  whidb  superseded  die  odier  question  on  the  €leB  Act  .  Pro  weoe  Milton^ 
Minto,  Jusliee-Clerk,  Honzie,  Shewdlton,  Leven  and  President;.  Con^  were  Drummore,. 
Kilkerran,  Dun,  Murkle  tt  ego,  Strichen  declined  hmiself  as  a  substitute  heir  of  entail,. 
Vid  Hivnin^  was  absent.    $xh.  March.  ITM*    I  Iii|vg  reason  to  believe  that  the  judgment;: 
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liadbeeii  appealed,  htA  it  aol  \miti  tiiat  the  CemMwi  in  Bwfjiiaii,  thai  ncie  •dvtwd^  were 
of  opinion,  thlit  the  eettkoMBl^waa  ^dd%  tlie  ClaiD  Act 


No.  15.    1 750,  Nov*  SO,    Attaikdee  of  (he  Estate  of  Feuth. 

Is  this  case,  we  found  by  a  considerable  majority,  that  the  estate -of  Perth  might  for«' 
feit  by  the  attainder  of  John  Dnimmond/  commonly  caDed  Lord  John,  though  his  elder 
brother  James  died  11th  May  1746,  and  his  attainder,  if  he  did  not  surrender  on  or  before 
13th  tfiily,  was  by  the  act  drawn  back  to  18th  April ;  2A>,  That  there  was  no  suficient 
evidence  that  the  trust-disposibon  by  James  to  the  claimant  in  1743  was  a  ddivered  evident, 
and  refused  to  allow  him  a  further  proof  before  answer;-*-«and  therefore,  3<ib,  ^Bsallowedf 
and  dismissed  the  daim. — Vide  (stq^ra)  the- decision  18th  July  17409  where  the  questiott 
was  touching  the  attainder  of  James,  in  which  dedinon  the  Cnyivn  acquiesced.     What 
gave  occasion  to  the  first  pcnnt,  was  a  subtility  in  the  law  of  England  pleaded  for  die 
didmant,  that  if  a  succesaon  devolves  of  lands  after  the  attainder  of  the  nearest  heir,  he 
is  incapaUe  of  succee^ng,  and  cannot  even  take  by  succession,  but  the  lands  become 
escheat  ob  defectum  h^tredh^  and  fall  to  the  King  if  he  is  superior,  if  not  to  the  suligect 
superior,  and  here  the  succession  devolved  after  the  16th  April;  frem-whiidi  time  he  i» 
declared  attttnted  ;— «nd  as  only  the  iSnglish  treason  laws  and  forfatures  for  treason  are 
extended  to  Scotland,  but  not  escheats  ob  dtfectltmlutrtdu^  die  estate  is  not  forfeited  ^^and 
as  to  that,  both  the  President  and  I  thought,  that  if  die  estate  is  not  forfeited  by  the 
treason,  there  was  no  law  in  Scodand  diat  would  give*  it  as  escheat  to  the  Crown ;  and) 
he  admitted,  that  in  estates  held  of  subject-superiors  in  Ei^limd  the  law  was  ttacbi, 
but  doubted  if  die  law  of  England  was  such  in  estates  held  of  the   Grown  v"-^ 
but  aiis  I  knew  nothing  of  diat  law  but  *  by  autbraitics  quoted,   I  saw  no  fdun^ 
dadon  for  that  distinction ;  and  it  seems  by  that  law  lui  attainted  person  can  take 
by  purdiase,  but  cannot  hold,  and  therefore  it  forfeits  to  the  Crown ;  but  he  can  neither 
hold,  nor  even  take  by  descent^  and  therefore  it  docs  not  forfdt,  but  becomes  escheat  ta 
the  superior  ob  defectum  lueredts.    But  what  remo^'ecTmy  dSBcuIty  here  was,  diat  the  eon-* 
dition  of  the  attauider  wasr  suspensive,  and  on  the  very  same  principles  diat  we  found 
James  not  attamtcd  because  he  died  May  7th,  diough  he  did  not  surrender  before  18th 
July,  upon  the  same  Lord  John  was  on  May  Uth  and'  indeed  to  12th  July  capable 
both  to  take  by  si^cccssion,  and  to  hold,  and*  might  even  have  been  served'  heir  and  infeft ;. 
therefore  though  on  his  not  surrendering  before  I2th  July,  the  attainder  was  drawn  back 
to  or  near  to  the  grand  act  of  treason  comnntted  at  th6  batde  of  CuBodenv  so  as  to  void 
all  intermediate  acts  of  his,  yet  that  did  not  avoid  the  succession  devolved'  to  him  May 
7th.     As  to  the  delivery,  as  Mr  Graham  was  or^ary  liiwyer  of  die  family,  aaod' advised 
and  corrected  diis  very  deed,  I'  thought  his  possession  was  his  client  die  granter^s  pos« 
session,  especially  that  the  deed  was  ihtended  immediately  to  dtoude  the  grontcr  of  both 
projpcrty  and  possesion,  having  reserved  only  »  small  annuify  of  L.SOO,-^and  yet  he  re* 
taihed  pos^essTon  three  years  till  his  dbadi,.  and  the  trustee  owned  he  never  saw  it  before 
^vihg-  in-  this  claim ;  but.  then  the  cUumant  ofiered  to  pi^ove  that  it  was  sent  to  Mr 
Grsihaniy^wiih  orders  to  take  ihfeftment  and  rc^giistrate  it;  winch  T  tliought  would  be  rele- 
vant if  there  werje^  satisfpng  evidenpe  of  it ; — ^but  I' wanted  a  more  special' condescen- 
dence, since  die  papers  were  only  sent  him  with  ibfm  iiistructions.  Whether  iti^s»  only  4i 
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leAel  me98t^f  or  if  then  was  aigr  wiame  littw  or  oAmt  milkg?  9ie^  By  whem  4ad 
at  what  dme  these  instructions  wene  i^t?  Bui;  Mr  Ciaigie  mjd  Aej  could  make  Up. 
more  special  condescendence ;— end  that  general  condescendence  I  thought  too  rague  in  a 
matter  of  inqxntatiGe.  Others  carried  the  matter  furtber,  and  thought  no  proof  of  dc« 
Uvery  pompetent  by  witnesses.  But  the  President  earned  it  stUI  further,  and  thought 
that  though  there  were  a  dear  proof  of  delivery,  and  though  it  would  have  excluded  die 
forfeiting  person  himself^  yet  being  but  a  personal  deed,  and  not  good  against  purchaters, 
there&re  it  would  ^ot  be  good  i^ainst  the  forfeiture.  He  admitted  that  a  man 
whose  next  heir  was  attainted,  might  lawfully  and  laudably  put  his  estate  by  him ;  but 
if  he  did  so  by  a  personal  deed  only,  and  remumng  in  his  own  custody,  with  a  clause 
^hqpensing  with  not^clivery,  he  asked  if  I  thought  that  would  be  good  against  the  Ciown, 
and  I  owned  that  I  thought  it  would^  However,  this  question  anent  refusing  a  proof 
before  answer,  carried  only  by  his  casting  vote.  The  objection  of  fraud  was  also  argued^ 
and  my  opinion  was,  that  as  James  died  ad  Jldem  etpaeem  R^gi^y  he  could  dispose  of  his 
estates  as  he  pleased,  and  his  deeds  were  not  challengeable  ioc  axkj  sappOBed  intention  of 
fraud  to  disappoint  his  own  attiunder,  mnoe  he  never  was  attainted,  and  it  was  no  fraud 
but  lawful  to  disappoint  the  forfeiture  of  his  estate  by  his  brother!s  attisinder  in  case  of 
his  own  death.  But  die  President  and  odiers  thought  the  whole  contrivance  fraudulent 
to  disappoint  the  forfeiture,  by  either  of  them  being  attainted,  and  that  therefore  it  fell 
under  the  act  13th  Eliz.  C.  5,<— but  this  point  was  not  dedded*  After  the  tm  first  pomts 
)iad  been  voted^  the  third  questbn  was  put.  Whether  to  sustain  or  dismiss  the  daim  ?  and 
several  were  for,  sustaining,  which  to  me  looked  odd. 


No.  16.    175Q,  Dec  12.    Atimndeb  of  the  Estate  of  Peuth. 

This  chum  was  founded  on  the  act  1700  agidnst  Popery,  and  he  (Lundin)  claimed  as 
pcarest  Protestant  heir  to  James  Drummond  of  Perth,  the  person  last  infeft,  who  died  11  th 
May  1746,  before  the  days  limited  for  his  suitender ;  and  in  the  debate,  he  also  insisted  on 
|l)e  point  ovcruled  SOth  ult.  in  Logic  Almond^s  daim,  tliat  John  Drummond  never 
having  surrendered,  he  was  declared  attainted  from  18th  April  1746,  therefore  his 
brother  James  having  died  after  that  day,  when  John  was  incapable  to  succeed  to  him, 
though  he  died  before  the  12th  July,  the  day  limited  by  the  commissipn  of  die  said  act 
for  his  surrender,  the  estate  could  not  forfeit  by  John  Drummond^s  attainder,  but  only 
escheated  ob.  defectum  lutredUy  and  idoy  that  by  the  said  act  1 700,  John  Drummond  bdng  a 
professed  Papist,  was  incapable  of  succeeding  as  heir.  In  the  courbe  of  the  debate,  I  moved 
a  dignity.  Whether  the  daimant  could  be  heir  to  John  Drummond,  because  though 
by  an  express  propigo  in  Earl  Melfort^s  attunder  by  the  Parliament  of  Scotland  in  1695, 
the  claimant,  and  his  other  issue  by  Sophia  Lundin,  his  first  wife,  were  saved  from  any 
corruption  of  blood,  yet  the  father  of  James  Drummond,  the  person  last  infeft,  viz.  James, 
commonly  called  Lord  Drummond,  having  been  attainted  by  act  of  Parliament  1st  Geo.  li 
his  blood  was  corrupted,  and  as  the  claimant  was  connected  only  by  him  to  the  person 
last  infeft,  the  bridge  was  broken,  as  Hale  expresses  it  ?  To  which  the  daimanCs.Counsel 
made  no  other  answer,  but  that  he  ddmed  as  Protestant  heir-male,  and  that  by  the  law 
ofBnglandy  an  hdr-taiTs  Uood  was  not  corrupted,  but  supposed  entailed.    But  as  this 
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estate  was  abscdutely  at  the  disposal  of  each  of  the  heirs^  who  were  under  no  BmytatMyn, 
the  English  statute  of  Edward  III.  De  Dama  could  not  applji  and  therefore  the  Coust 
finind  that  the  claimant  could  not  be  heir  to  James  Drummond,— rmd.  Dun.  SA),  They 
thought  that  the  suocesfflon  was  not  by  the  act  1700  established  on  the  Protestant  without 
some  legal  deed  by  serviee  or  otherwise  ascertaining  that  the  nearer  hdrs  professed  Popery 
and  the  Ihrotes^t  heir'^s  own  title ;— *that  till  then  the  right  of  apparency  remained  in 
the  Popish  heir,  who  might  levy  the  rents,  contract  debts,  be  charged  to  enter  heir,  and 
even  be  served  heir  and  infeft,  if  the  Ph>testant  heir  did  not  oppose ;  all  which  deeds  of 
his  would  be  effectual  agunst  the  Protestant  heir ;«— that  therefore  the  succession  havinf^ 
devolved  to  him  before  he  was  efTeotuaUy  attainted.  Chat  is,  before  the  day  Titiited  for  his 
compearance,  he  would  forfeit  tlie  estate  to  the  Crown,  and  the  Protestant  heir  coidd  not 
draw  it  back ;— therefore  we  found  that  the  estate  was  forfeited,  and  dismissed  the 
daim. 

No.  17.    1 751,  Jan.  10.  .  Claim  on  the  Estate  of  Kinloch.. 

On  liiis  estate  we  had  thrte  dUma,  dl  of  tbAttfiMnided  on.an  entail  made  by  the  fin*- 
feiting  person^s  grandftrther,  on  which  theie  had  been  eHorterB-  and  sasiaes,  but  never 
recorded  in  die  register  of  tailaies,  though  dat^  only  in:  16M  ;t-one  cUim  for  JiBune» 
Kinloch  hb  eldest  son,  a»  next  heir  of  taihcie ;  another  by  his  brother,  in  casejames^s  had 
been  dismissed,  because  he  was  a  son  of  the  forfetting  perw>n,.aBd  that  the  forfinting  per 
soil  had  hicurred  an  hritancy  by  alienating  part  of  the  estate,  and  an  bear  contravening' 
forfeited  for  hhnself  and  all  hifrdeseendants ;  iMid*  a  third  for*  David  Kinloch  Kilriey. 
nephew  to  Sir  David  Kipioeh,  maker  of  tlie  CaOzie,  and  heir  in  remahdtir,  (fo  qpeak  in 
English  style)  fdr  that  both  the  for^ting  person  tend  hb  father  had  incurred'  irritancies. 
We  dismissed  the  first  chum,  in  respect  that  the  tailzie  was  not  recorded.    The  second' 
dtuin  was  not  insisted  in,  and  was  dismissed  for  that  rcftsmi  ;•— «nd  the  third  was  dis-. 
miased  both  because  the  tidm  was  not  rec(»ded,.and  the  irritanqr  wasnotdedared  before 
die  forfi^ture. 

No.  18.    1751,  Jan.  11.        Cla-im  on  Dunnipace., 

This  claim  was  by  the  brother  of  the  furfcHting  person  upon  an  entail'  not  indeed: 
recorded,  but  then  dated  m  1677  before  the  record  of  tailzies  was  appointed,  and  there- ^ 
foi€  we  generally  thought  that  the  not  recordingwea  not  su£&rient  to  make  it  forfeitable  ; 
but  as  it  had  been  fopnd  by  this  Court «in  1744. against  this  very  claimant'  tfaiat  the  for- 
feiting personVdebtsmul  deeds  were  effectual  upon  .the  estate^  becau^  though  the  entail . 
contained  an  irritancy  of  the  contravener'^s  right,  yet  it  had  vp  irritancy  of.  the  debts  or 
%cts  of  contravention,,  therefore  we  dismissed  .the  claim. . 

a 

No.  .19.    17 J 1 ,  July  16.    ChAUiB  on  Lotat,  for  Bailies  Kinca  id,  &c. 

'  On  DnimmoreV  report  we  refused  to  sustain  claims  for  merchant  goods  a»d  others 
flumished  after  24th  of  June  1745,  and  sustainedonfyfuraishings  before  that  time ;  tdly, 
We  refused  to  sustain  annuakent  upon  accounts,  ^ugh  furnished  before  that  tine. 
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No.  20.    1 752,  Feb.  8.    Claimants  on  M'lMl^osH's  Estate. 

Ttfx  Lords  found,  me  referetUCf  that  the  cUdmants  were  not  entitled  to  expenses  of 
diligence  whether  on  bills  or  bonds  even  before  24th  June  1745,  because  by  the  vesting 
act  they  are  not  entitled  to  any  penalties  through  failure  of  payment;  2dly,  that  no  re- 
commendations  to  the  Court  of  Exchequer  for  payment  of  any  claims  sliould  be  made 
except  by  the  Lords  in  presence,  and  then  coma  eognUa. 


No.  22.    1753,  Feb.  9,  July  10.    Farquhab,  Claimant. 

.    Elizabeth  Farquhab,  niece  and  one  of  the  co-heiresses  of  Colonel  Farquhar,  and 
Stormont  her  husband,  after  the  sale  of  the  CoIonePs  estate  purchased  with  her  share  of 
the  price  certain  lands,  and  took  the  rights  to  her  in  liferent,  and  after  her  decease  to 
Stormont  in  liferent  for  security  to  him  of  an  annuity  of  600  merks  for  life^  and  in  the 
event  of  his  surviving  all  the  children  a  total  liferent  of  the  whde  lands,  and  to  Francis 
Stormont  the  second  son  in  fee.  Stormont  the  fadier  was  attainted  of  hi|^  treason,  and  after- 
wards got  a  transportation  pardon,  and  then  an  act  of  Parliament  was  made  for  preventing 
these  pardoned  Rebds  return  to  Britain ;— and  these  lands  bong  surveyed  by  the  Exdie^ 
quer,  two  claims  were  entered,  one  by  Francis  Stormont  for  the  fee,  oonoeming  which 
there  was  no  dispute  except  as  to  the  lifSnent  in  case  of  Stonaont^s  surviving  his  wife,-* the 
other  a  daim  for  the*wife  o{  her  liferent,  and  for  the  possession  from  the  attainder  of  her 
husband  ;«-4md  her  Counsel  nudntained,  that  by  the  law  of  England  the  husband'^s  jua 
mariH  or  right  to  the  rents  and  profits  of  his  wife*s  estate  does  not  forf^t,  and  that  by  that 
law  though  he  had  a  fiieehohl  in  his  wife^s  estate  vested  in  her  in  fee,  yet  not  in  his  wife^s 
liferent  lands ;  Sdly^  That  though  sudi  right  did  forfeit,  yet  by  that  law  the  abjuring  the 
realm  or  banishing  for  life,  has  the  same  effect  as  to  his  wife  as  his  natural  death,  and  entitles 
her  to  jointure,  and  quoted  C<Aui%  Institutes,  1,  p.  1S3,  the  case  of  Weyland,  and 
therefore  she  has  right  to  the  whole  rents,  &c.  as  in  the  eye  of  the  law  he  is  considered 
as  dead ;— he  could  neither  forfeit  the  annuity  nor  the  total  liferent  in  case  of  his  surviving 
his  wife ;— end  tlie  Counsel,  having  been  heard  and  given  us  Informations,  we  delayed  at 
tlie  claimant's  desire  till  they  could  bring  us  further  authorities,— and  they  brought  us  the 
ojnnion  of  a  Chamber  Counsel,  Mr  Carthy,  giving  the  first  two  pcnnts  against  them ;  but 
he  thought  the  act  of  Parliament  confirming  the  banishment  should  have  the  same  effect 
with  al^uration ;— and  on  the  other  hand  Lord  Advocate  read  the  opinion  of  the  Bang'^s 
English  Counsel  differing  from  him.   I  could  not  take  on  me  to  say  which  of  them  was  in 
the  right  in  the  lawlof  England,  but  I  thought  the  argument  did  not  apply  to  this  case,  for 
though  the  law  of  England  was  the  rule  of  judging  in  forfeitures  by  treason,  yet  here 
there  was  no  doubt,  that  if  notwithstanding  the  banishment  thejW  mariii  remained  with 
the  husband,  that  even  by  the  law  of  England  it  was  forfeited  to  the  Crown,  and  what  rights 
f^  under  theyi»  vMriH^  and  how  long  it  subsisted,  behoved  to  be  judged  by  the  law  of  Soot- 
land,  for  the  law  with  reppect  to  the  effects  of  abjuring  the  realm,  wAs  none  of  tiie  treason  laws, 
which  alone  aie  extended  to  Scotland,  for  it  obtains  in  all  felonies,,  and  mostly  without  any 
convi4Haon»  and  it  was  not  said  that  a  husband's  yi»  mariii  determines  by  his  abjuring  the 
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realm  by  banishlnenC  for  life  by  whatever  authority  it  be,  and  therefore  whatever  be  law 
as  to  estates  of  Eiiglishmea  in  England,  I  thought  there  was  no  doubt  that  the  juf. 
mariti  in  Scotland  continued  during  the  husband's  natural  life.  However,  the  Court  sus- 
taiBed  Mrs  Stormont's  claim  remi.  multwn  President,  Milton,  Shewalton,  et  me.  Wood- 
liaO  did  not  vote.  For  the  interlocutor  were  Minto,  Drummore,  Strichen,  Dun,  Murkle, 
Kames.-*Ju8doeNCierk  in  the  OuteivHouse.  But  without  a  vote,  we  found  that  in  case  of 
the  husband'^s  surviving,  the  Crown  had  right  to  the  liferents  provided  to  him. 

No.  23.     1 753,  July  10.    Sir  Lewis  M^Kenzie's  Claim  on  Cromarty. 

.  This  claimant  in  1723  obtained  decreet  of  constitution  against  the  last  Earl  of  Cro- 
marty, for  a  prindpal  sum  and  annulrents from  1705,  and  thereon  an  adjudication,  accu- 
mulating the  annalrents  on  the  obligement  of  old  Earl  George  his  father,-^but  there  was 
.no  penalty.  He  claimed  his  accumulated  sum  and  interest  from  1723,  the  date  of  his 
adj  udication,  but  Lord  Dun,  Ordinary,  (m  respect  of  a  precedent  to  be  after  mentioned,) 
restricted  it  to  the  prindpal  and  annualrents  from  1705,  but  gave  him  his  necessary  ex- 
penses. Sir  Lewis  reclaimed,  and  at  first  the  Court  seemed  to  think  tlie  clxum  founded 
in  equity,  but  upon  answers  reciting  a  former  judgment  in  a  parallel  case  (^ Thomas  Belshes 
who  in  1733  adjudged  the  estate  of  Nairn,  we  15th  July  1752  gave  the  like  judgment. 
The  Coinrt  this  day,  10th  July,  adhered,  but  it  carried  only  by  my  casdng  vote  in  the 
chair.— N.  B.  I  had  omitted  the  former  decision,  being  only  for  advice.  The  interlocutor 
was  9th  March  1754  altered  nan.  con.  The  President  (who  drew  the  reclaiming  bill  when 
at  the  Bar)  was  very  clear,  and  at  last  so  seemed  Justice-Clerk.     I  gave  no  opinion. 

No.  24.     1 754,  Feb*  27.    Oliphant's  Claim  on  Cask. 

Bt  contract  of  marriage  of  Laurence  Oliphant  the  attainted  person,   he  became  boutid 
failing  heirs-male  of  the  marriage  to  pay  to  the  daughters,  if  one,  15,000  merks,  if  two 
or  more,  25,000  merks  at  their  marriage  or  age  of  16,  which  should  first  happen,  whidi 
they  claimed.   Answered  by  Lord  Advocate  :  There  is  a  son  of  the  marriage,  atid  therefore 
the  condition  has  faited,  and  the  estate  being  forfeited  it  can  never  go  to  heirs-male.  Replied, 
If  the  son  die  before  his  father,  then  the  provirion  will  become  due,  and  they  daim  only  a^ 
conditional  creditors  in  that  event.     Dismissed  the  dum.     2(2o,  Laurence  the  father  in 
1731  granted  a  bond  of  9000  merks  to  James  Oliphant  his  father,  which  bond  the  father 
assigned  to  the  daimant  and  his  sister  by  assignation  of  the  same  date  with  the  bond,  but 
empowering  the  father  to  divide  it  as  he  pleased,  or  to  give  it  to  any  one  df  his  children, 
and  the  grandfather  was  said  to  have  sent  this  to  his  daughter-in-law  the  claimant's  mother 
to  keep  for  the  children,  and  tlie  bond  and  as^gnation  with  the  subscriptions  to  botli  can- 
celled now  produced  with  a  letter  by  the  grandfather  to  his  daughter-in-law  of  the  same  date, 
that  appeared  never  to  have  been  sealed,  reconunending  to  her  to  preserve  the  inclosed,  witb^ 
out  saying  what  was  inclosed:  3<io,  They  produced  two  bonds  of  provision  by  Laurence  to 
his  two  daughters,  one  to  the  claimant  of  10,000  merks,  and  the  other  to  her  ^ster  of 
9000  merks,  with  a  substitution  to  the  daimant  of  5000  merks,  both  dated  17Ui  April 
1739,  contained  a  power  of  revocation  and  dispensing  with  the  not-deHvery ;  and  claimed 
the  first  9000  merks,  although  the  bond  was  cancelled  by  their  father,  which  they  said  he 
could  not  lawfully  do,  and  therefore  he  granted  the  new  bonds,  which  though  they  con* 
tained  a  power  or  faculty  to  revoke,  yet  that  faculty  could  not  forfeit,  and  quoted  sundry 
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precedents  both  in  England  and  Scotland,— but  the  Lofdft  dismisied  both  clahns.  They 
thought  no  claim  couM  be  sustained  upon  a  cancelled  bond  ttidassignaliony  wfaidifor  anj 
tiling  that  aj^ared  were  cancelled  the  moment  they  were  signed  and  never  ddivered^ 
and  whether  the  forfeiting  person  had  a  poK'er  to  reroke  or  not,  the  last  bonds  of  pcovi«> 
sion  could  not  become  debts  while  they  remained  in  his  custody,  and  even  though  they 
had  been  delivered,  yet  since  they  were  revokable  they  were  not  debta  on  Sith  June 
1745  in  terms  of  the  vesting  act. — (SSd  July  175*.) 

Ebcnezer  Oliphant  being  creditor  in  relief  to  Cask  in  several  debts,  entered  his  claim 
•n  the  estate  wluch  was  sustained.  Thereafter  the  Barons  of  Exchequer  surveyed  an 
heritable  bond  due  to  Gask  on  the  estate  of  Naim,^  and  he  entered  a  new  claim  of  relief 
on  that  subject,  which  was  also  of  consent  sustained  (so  far  aa  he  shall  not  recover  payment 
out  of  the  other  estate,) — but  here  he  claimed  other  three  articles,  to  which  he  said  he  was 
rn  titled  as  cautioner,  first  the  expenses  of  his  former  daira,  Sdb^  the  expense  of  one  of* 
ihe  creditoi-s  to  whom  he  was  bound  of  entering  his  own  claim  and  recovering  a  decree,, 
and  which  this  clamant  said  he  had  paid  him ;  3<io,  the  dues  paid  by  him  in  Exche-^ 
quer  in  obtaining  payment.  But  we  unanimously  rejected  all  the  three  and  dismissed  the 
claim  as  to  them,  because  they  were  not  debts  due  by  the  fbifeiung  person  nor  now  by 
the  Crown,  west  deductions  out  of  the  debt,  but  the  claimants  owjx  money, — ^pretty  ^ilar 
to  the  question  anent  the  common  expenses  of  ranking  and  sales,  decided  in  1738  betwixt 
the  Bank  of  Scotland  and  Credjitom  Qf  Fro^tonliall)  and  in  1742  betwixt  the  said  Bank 
md  Froseirdal^^ 

No.  25.     1 754,  Feb.  28.    DuNCAN^s  Claim  on  KrNLOcm 

Onx  Duncan  diumed  on  aa  accepted  bill  on  Sir  James  Eanloch  the  attainted  personr 
for  L.100  Scot»  dated  28th  AugMSt  1745.  Objected,  That  it  was  after  24th  June  when: 
4ie  estate  was  vested  in  his  Majesty..  Bej^ied,.  That  it  was  for  the  remains  of  a  prior 
Inll  fora  lai^giKr  sam  dated  several  years  beforei  Dnunmore,  Ordinary,  having  al-^ 
lowed  a  }»oof,.  two  witnesses  depened  that  such  a  prior  bill  hod  been  assigned  to  the 
claimant  in  spring  1746,  and  thia  claimant,,  and  the  attainted  penon>  (who  is<  now  par-^ 
dcmed).  told  them  that  it  waa  transacted,  and  a  bilL  ^ven  for  the  balance  The  case  was 
reported  to  us,  and  I  had  some  difficulty  both,  aa  to  the  proof  and  the  point  of  law,  for 
that  here  tbei^  was  really  no  other  evidence  than  the  wjords  <rf'  the  claimant  himself  and 
attainted  person,  and  when  they  told  so.  the  witnesses  did  not  8ay,r— and  in  point  of  law  not 
daim  ooulcl  lie  for  this  bill  though  there  might  foe  the  fonner  if  extant^ — and  this,  was  rais* 
ing  up  a  debt  of  borrowed  money  by  witnesses ;.  and  supposing  that  were-  legsil.  evidence 
of  the  f<»meK  bill,,  yet  there  ia.  still  some  difficulty,,  for  in  the  case  of  York-Buildinga 
Annuitant!  we  altered  our  first  intertoautoi^  and  found  that  annuitants  who  were  secured, 
upon  the  estatasy  but  who  or  their  assignees,  bad  g^ven  up  their  bonds  and  taken  new  bonds,, 
had  not  the  real  secunty  due  to  their  first  bonds,— and.  although,  there,  was  great  equity  in 
iustaining  every  claim  of  debt  eontracted  bmia  fiie.  beforie  the  debtors  engaged  ia  the 
Jlebellion,  yet  that  equity  could  not  operate  against  tfie  statute^  unless  the  claimant  was 
creditor  in  a  debt  in  law  or  equity  prior  to  24th  June  1745.  The  Court  sustained  the- 
daim  rciiiif*  StricheiH  KilkenAPg^e^  fiie.<«»SSBtb  February,  We  adhered,  when  also  our  ne5^ 
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Preflident  joined^*  as  did  I  EkeiRdse  in  ocmmi&fa&m  of  the  smaOnesa  of  the  sum,  whick 
t&noved  -kikj  ^uqpioioa  of  deceit ;  but  we  all,  almost,  agreed  that  had  if  be»i  a  large  sum 
we  would  have  thought  the  proof  insufficient 

*^*  The  case  of  Barisdale  is  referred  to  by  Lord  Elchies  in  his  IHctionary,  as  in  his 
Notes.  It  rdates  chiefly  to  a  misnom^,  and  is  mentioned  along  with  the  cases 
of  Pitsligo  and  Lochiel,  but  without  date.  The  Editor  has  not  jet  found  it  Se^ 
ScFKRiOB  AND  Vassal.     See  also  Tailzie. 


FORISFAMILIATION. 


I 


( 


Na  1.  1 787,  Nov.  18.    Jean  Beog  offainst  Jean  Lapraick. 

The  Lords  found,  that  Jean  Begg  having  accepted  of  a  provision  in  full  satisfaction 
of  all  portion  natural  or  bairns  part  of  gear,  without  mention  of  executry  dead'^s  part  or 
moveables  'she  might  succeed  to  by  and  through  her  fath^^s  decease,  does  not  exclude 
her  from  a  share  of  her  father'^s  dead'^s  part  as  one  of  hb  executors,  be  having  died  intea- 
tate ;  and  th^^fore  found  that  she  hath  right  to  an  equal  share  in  the  dead's  part  witlr 
her  broths?  and  sisters,  and  that  die  same  falls  to  be  divided  amongst  them  «fo«iidina 
capita ;  and  further  found  the  proviso^  that  the  said  Jean  Begg  was  only  to  be  a  bairn  in 
the  house  with  the  rest  of  his  daughters  but  not  in  the  least  with  his  sons  does  sub- 
sist  and  is  effectual  in  favour  of  the  sons,  notwithstanding  of  the  father  having  died 
intestate,  and  of  his  having  made  no  deed  of  provision  in  favour  of  his  sons ;  and  therefore 
found  that  the  sons  have  right  to  the  same  legitim  or  bairns  part  as  if  Jean  had  pot  existed 
at  the  time  of  her  father's  decease ;  and  in  respect  that  Jean  is  only  provided  to  be  a 
l^nim  in  the  house  with  the  rest  a£  the  daughters,  and  that  the  father  could  not  nor  hath 
not  by  any  clause  in  the  contract  prejudged  the  dai^ters  as  to  thdr  kgal  share  in  the 
le^tim,  found  that  each  of  the  daughters  excepting  Jean  must  have  an  equal  share  in 
the  whole  legitim  according  to  the' division  of  law  amongst  the  whole  dnldren  including 
Jean,  and  therefore  found,  that  after  deducting  the  shares  of  the  sons  as  if  Jean  had  not 
existed  at  the  time  o{  her  father's  death,  and  after  allowing  to  eadi  of  the  other  daugh- 
ters such  share  as  would  bel<mg  to  her  according  to  the  diVimim  of  law,  taking  in  Jean  as 
a  bairn  of  the  house,  that  the  remainder  of  the  bMms  part  or  legitim  only  belongs  to 
Jean  and  no  more ;  and  found  that  Jean  is  not  oUiged  to  collate  her  tocher,  but  hath 
right  to  the  eame  as  npfteeqmuMj  end  remit  to  the  Ordinary  to  proceed  acoc«dingly. 

Upon  this  case  sundry  questions  did  arise  that  are  all  determined  by  the  above  interlo- 
cutpr.  i  own  I  doubted  as  to  die  dead's  part,  diat  by  our  practice  accepting  a  provision 
in.satisfation  of  legitim  without  expressing  executry  or  moveables  was  a  forisfamiliation, 
and  excluded  that  bairn  in  competition  with  bairns  in  family  from  any  share  of  the  dead's 
part  as  well  as  of  the  legitim.  If  that  was  the  law,  in  this  case  the  division  of  the  dead's 
part  must  have  been  in  the  same  proportion  as  of  the  legitim.     But  all  the  rest  of  the 

"*  Prerident  Craigie  was  admitted  on  Sd  Februai^  17  Si. 
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Lords  were  of  the  opinion  of  the  above  inteffacalbr.  I  Ukcrwifl^  doulvted  whether  tUt 
parties  intended  any  more  than  to  reserve  to  the  father  a  power  to  provide  hk-  aom  cd 
libitum^  but  I  own  the  last  part  of  the  clause  is  very  strongly  expressed,  and  the  Lords 
could  not  find  any  way  of  extricating  it  so  as  to  answer  the  parts  of  the  clause,  and  make 
it  conastent  with  law,  other  than  by  the  abo\'e  dcd^on. 


FORUM  COMPETENS. 


No..  1 .    1 735,  July  1 1  •    Ramsay  against  Thomson. 

Tu£  Lords  found  the  action  here  competent,  notwithstandm'g  of  his  having  obtained 
s^itetice  in  the  Justice-Court,  as  had  been  found  13th  December  1673,  Murray  agamst 
French,  (Dict.  Na  10.  p.  2917 ;)  but  found  the  nullity  of  the  hill  competent  to  the  de^ 
fender,  but  remitted  to  the  Ordinary  to  hear  hoW  &r  the  debt  can  be  astructed  eve» 
against  thia  djgfedder. 

No.  2.    1786,  Feb.  17, 21.    Leggat  against  Duncan. 

The  Lords  found  the  decreet  null  as  a  non  sua  iominoj  and  repelled  the  answer  o^ 
wmnmitU  erroTy  in  respect  of  the  reply  that  such  error  could  not  make  tlie  defender  con- 
tumacious ;  and  here  there  was  no  instruction  of  the  debt,  other  than  the  decreet  in 
absence  holding  the  defender  as  confessed,  upon  which  no  diligence  followed  against  the 
defender,  who  lived  many  years  after.— 21  st.  The  Lords  refused  a  bill  mthout  answers, 
and  aifiiered.. 

No.  8.    1787,  June  29.    Tran  and  His  Ceeditors  against  Weir. 

The  question  being.  Whether  the  Commissaries  of  Glasgow  or  HamSton  were  tfae^ 
proper  Court  for  omfirmii^  T^an^s  testament  ?  the  creditors  had  applied  to  the  Commis^ 
stfy  Court  of  Glasgow^  upon  which  the  Commissuy  of  Hamflton  gave  out  an  inhibttipn 
to  the  Commissary  to  proceed ;  and  upon  his  contemptthey  presented  #  bill  of  advocation;, 
and  the  first  question  was.  Whether,  sinee  the  late  act  of  Parliiupint  against  forcii^  pari- 
ties to  confirm,  it  be  competent  to  the  Commissary  of  Glasgow  to  hinder  the  creditors^ 
or  their  prindpaL  to  confirm^  where  they  please  I  and  the  Locds  found  it  not  oompetait. 

No.  4.    1 752,.  Feb.  20.    Fitzgeeald  and  Egar  agamri  Bontein. 

In  Februai^  1 740-1  Fitzgexald  Egar  and  others  had  a  ship  and  caigp  sdzed  in  Jamaica^ 
Vy  the  naval  ofScer  and  condemned  by  a  Court  of  Admiralty,  one-third  to  the  King^s  use,, 
one-third  to  the  Governor,  and  one-third  to*  the  seizuro  maker,  and  sold;  but  this  con- 
demnation  was  reversed  on  an  appeal  to  the  King  in  Council,  who  ordered  a  new  trial  of 
the  cargo,  but  the  ship  or  value  thereof  to  be  restored,  *^  wheneof  the  Governor  or 
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mander  in  Chief  in  Jamaica  for  the  time  bein^  and  all  others  oonoemed  are  to  take  notice 
and  gbrem  themselves  accordingly.^  Bontein  the  naval  officer  came  to  Scotland,  and  the 
owners  sued  him  here  for  the  capture  of  the  ship,  libelling  L.3000  damages^  and  on  a 
aummary  warrant  put  him  in  prison  till  caution  jWictb  nsH  etjudkatum  solvi.  There  he 
remained  till  the  process  was  finished ;  when  the  Judge^Admiral  found,  from  the  circum- 
stance of  the  case^  that  the  naval  officer  acted  bonajide  and  agreeably  to  tlie  duty  of  hi^ 
office,  and  that  by  the  decreet  he  was  not  liable  in  any  damages,  and  that  the  said  decreet 
could  only  receive  execution  as  to  restitution  of  the  ship  or  value  in  Jamaica.  Of  this 
sentence  the  pursuer  presented  a  Inll  of  suspension,  which  was  refused  2d  December 
1749,  when  I  was  in  the  Outer-House,  and  therefore  knew  not,  nor  could  the  rest  of  the 
Lords  remember,  whether  it  was  on  the  merits  of  the  cause  or  incompetency.  After  that 
bill  was  refused  the  Judge-Admiral  awarded  L.5  es^penses  and  L.3S.  4s.  4d.  for  extract- 
ing decreet.  Thereafter  Bontein  brought  a  process  of  damages  against  the  owners  for  his 
long  imprisonment,  and  the  Judge  xnocUfied  L.  100  of  damages  and  L.5.  7s.  8d.  for  ex- 
tracting decreet ;  and  the  ownei^  presented  a  new  bill  of  suspension  of  both  decreets,, 
which  was  this  day  reported  by  Lord  Dun ;  and  we  all  agreed  that  a  suspension  of  a 
decreet-absolvitor  was  not  competent,  as  we  found  before^  24th  February  1741,  Danish 
Asiatic  Company  against  Earl  of  Morton  and  others,  and  therefore  refused  the  bill  as  to- 
the  decreet  as  incompetent ;— but  then  a»  to  (he  Judge-AdmiraTs  decreet  itself,  we  ^agreed 
that  by  the  act  16th  Charles  I.  no  Court  in  Britain  was  bound  to  execute  the  decreet  of 
Council  and  which  ought  to  be  executed  only  in  Jamaica,  pretty  agreeably  to  our  judg- 
ment 2d  December  1736^  Eveleigh  against  Sir  John  Bruce;  but  we  differed  from. the 
Judge-Admiral  as  to  tlie  competency  of  the  process  before  him.  We  thought  that  action 
Iny  agadnst  Bontein  for  .the  seizure  of  the  ship,  as  we  found  in  the  case  of  Hamilton 
against  Dutch  East  India  Company,  and  that  the  defence  sustained  in  that  case  on  the 
condemnation  could  not  be  here  pleaded,  because  the  condemnation  in  Jamaica  was 
reversed  upon  appeal  to  the  proper  Court,  a»  we  must  have  repelled  the  condemnation 
in  the  other  case,  had  it  been  reversed  on  the  appeal  then  made  in  Batavui,  or  had  there- 
been  an  appeal  to  the  Courts  in  Holland,  and  the  sentence  been  reversed  there.  Therefore- 
we  passed  the  lull  as  to  the  expenses  in  the  first  decreet  and  as  to  the  L.lOO  sterling, 
damages  in  the  second  decceet.. 


FRAUD. 


No.  r.     1785^  Jan.  17.    Purdie  against  Loed.  Torphichbn;. 

TsBc  Lords  found  John  Purdie^s  disposition  not  reducible  upon  the  act  1621,  in  respect 
of  the  dause  idiereby  the  son  John  undertook  the  burden  o£  his  fatber^s  debts,  but 
aenutted  to  the  Ordinary  to  hear  parties  anent  the  delivery  of  the  disposition,  and  tha}^ 
followed  upon  it,  and  the  other  points  in  the  cause. 
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No.  2.    nss,  Jan.  28,  June  IS,  17.  Brown,  <Cl£rk)  against  Mansfield. 

This  case  was,  that  Mansfield  had  used  horning,  and  another  charged  on  an 
inferior  Judge's  precept,  and  the  common  debtor  had  disponed  to  this  last  and  other 
trustees  for  the  behoof  of  all  his  creditors,  which  was  quarrelled  bjr  Mansfield  and  re^ 
duced  by  tlie  Lords  upon  the  act  1631  as  to  all  creditors  who  had  not  done  diligence ; 
and  the  question  now  was.  Whether  the  charge  upon  the  precept  could  sustain  the  dispo- 
^tion  quoad  that  creditor?  The  X.otds  demurred  and  delayed  the  decision. — 13th  June. 
'-^The  Lords,  17th  June,  found  the  disposition  redudUe  in  toto  quoad  tliose  who  had 
used  the  diligence  upon  the  precepts  as  well  as  the  restj-^^nanimously. 

No.  8.     1735,  Feb.  5.    Rogers  e^ifwi  Melvill. 

The  Lords  remitted  to  the  Ordinary  to  enquire  into  and  report  the  several  qualifica- 
tions, particularly  what  were  his  circumstances  at  the  time  of  the  sale ;  for  some  of  us 
thought,  that  if  his  debts  did  not  very  much  exceed  his  efiects  at  that  time,  his  failing  in 
three  weeks  would  not  presume  fraud  tn  conct/tb. 

No.  4.    1 7S6,  Nov.  1 9.    Fisher  against  Campbells. 

The  Lords  adhered  nmply  as  to  Aski^h  and  what  determined  them  to  be  unanimous 
was,  that  the  deed  was  gratuitous,  and  therefore  the  wife,  whether  she  was  accessory  to 
the  fraud  or  not,  she  should  not  be  benefited  by  her  husband^s  fraud.  But  they  were  not 
clear  that  it  was  proved  that  the  wife  was  in  the  knowledge  of  the  fraud.  They  also 
adhered  as  to  Malcolm  Campbell,  in  respect  it  appeared  the  obligement  was  not  delivered 
by  Kiman,  one  of  the  cautioners,  till  after  Malcolm  was  dead  ;-^but  they  did  not  think  it 
relevant  that  Kimap  was  discharged ;— and  the  former  decision  in  Sir  Henry  Innes^s  case 
was  misrepresented  as  to  that  point  • 

No.  5.     17S7,  Feb.  25.    Cramono  against  Bain  and  Hexry. 

The  question  being,  Whether  a  disposition  ommimm  hmortfin  to  a  creditor  in  payment 
be  reducible  though  the  goods  were  really  within  the  debt,  and  though  the  pursuer  could 
not  subsume  on  the  act  1621  or  1696  ?  and  Sdly,  in  quantumj  Whether  only  to  bring  in 
the  creditors  proportionaUy  or  tn  tUof — the  Lords  found  the  reason  of  reduction  rele* 
vant,  but  only  ad  effectum  to  bring  in  the  creditors  pari  pa$8Uy  in  reqpect  it  is  not  a  statu* 
tory  fraud  but  upon  the  common  law,— and  this  agreeable  to  the  former  decisions.in  1678 ; 
and  th^  thought  the  narrative  of  the  disposition  may  be  astructed,  and  therefore  remitted 
that  point  to  the  Ordmary. 

«  *  • 

No.  6.    I7S7,  June  21.    Creditors  of  Maxwell  against  Grierson.  . 

The  Lords  adhered  to  the  Ordinary^s  interlocutor  preferring  the  reliet  on  herinfeft* 
ment,  and  finding  it  not  reducible  on  the  act  1621,  because  though  her  husband  EdwardV 
infeftment  was  gratuitous,  yet  it  was  to  an  apparent-heir,  and  with  apower  to  bimlen  and 
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80  not  lift  prejudice  ofcriediton ;  and  indeed  bad  they  found  it  otherwiBe,  that  would  hare 
in  effect  made  all  the  father^s  personal  debts  real,  at  least  would  have  preferred  them^  to 
all  the  successors  of  his  son  and  his  heirs,  which  is  the  same  thing. 

No.  7.     t747>  June  29.    CRiSTOTOffts  of  Rose^rby  against  Geddes. 

The  Lords  found  no  proof  tliat  Geddes  acceded;  Sdlv,  that  tlie  arrestments  before 
the  disposition  are  relevant  to  reduce  on  the  act  1621  quoad  the  rents  affected  by  that 
arrestment ;  and  that  the  inhibition  is  relqyant  to  reduce  quoad  the  debt  on  which  that 
mhibition  proceeds,  though  hitherto  no  adjudication  has  fbUowed,-— and  remitted  to  the 
Ordinary  the  other  points. 

No.  8-    1787,  Nov.  8.    Creditors  of  Urquhart,  &c.  aguinst  Relict. 

The  Lords,  (88th  June)  adhoed,  and  were  of  opinion  that  though  Colonel  Urquhart 
bad  been  bankrupt  and  he  under  no  previous  obligation,  yet  he  might  grant  provisions  ta 
lis  wife  such  ag  would  have  been  rational  at  the  dme  of  the  marriage. 

Delayed  (26th  July)  till  to-morrow,  that  the  petitioner's  procurators  may  see  tfaefonner 
ax^nowledgment  as  to  the  L.25,000  sterling,  for  the  Lords  did  not  incline  to  put  thar 
mterlocutor  as.  they  formerly  had  done  88th  June  upon  the  abstact  point  of  law,  that  a. 
bankrupt  can  by  a  postnuptial  deed  grant  a  provision  to  his  wife..  ^ 

S7th  July ,«— -None  of  us  as  I  could  observe  were  for  adhering  to  our  former  interlocu- 
tor upon  the  general  point  of  law,,  (except  Amiston,,  whadid  not  insist  upon  it,);  but  in 
lespect  of  the  daun-he  then  had  against  the  Swcml-Blade  Company,  upon  which,  he  re- 
covered L.8S,000,  found  that  the  provision  to  the  Lady  was  raticmal  and  not  reducible- 
0n  the  act  1681,  and,  8th.  Novcaoober  thereafter,  adhered  and  refused  a  reclaming  bill 
without  answecL. 

No.  9.     1740,  Feb.  5,  22.    Ross  of  Pitcalny  agaihst  Ross  of  Falnagowair. 

The  Lords  found  the  qualifications  condescended  on.  not  sulEcient,.  and  therefore^ 
remitted  to  the  Ordinary  to  hear  further.  I  own  I  had  a  good  deal  of  difficulty  in  the 
aase.  I  thought  much  would  depend  on  the  hst  Balnagowan^s  capacity  or  degree  of  hh» 
weakness,  and  as.no  challenge  was  brought  for  near  30  years  after  his  death,.  I  thought  it 
dangerous  to  allow  a  vague  proof  at  large  of  his  weakness  without  condescending  on  some 
pirticular  instances  of  hb  weakness,  and  therefore  voted  far  the  interlocutor.*— 28th. 
February,  The  Lords  adhered  and  refused  a  bill  without  answers^ 

Ka  la    1740,  Dec;  5;    Covvab.  against  Dayid  Grant: 

A  YOUNG  MAN  undcr  age  having  granted  sundi^  bills  to  at  tavemer  fordrinking  and* 
other  ridiculous  expenses  while  his  father  lived  with  his  family  in  town ;  and  tlie  father 
and  he  having  raised  a  process  agpinst  the  tavertier  befois  theSheriff  on  that  account,  the 
taverner  got  from  the  young  man  then  come  of  age  a  bond  for  the  whole  sums.  The 
£<oids  reduced*  the  Bond  on  fraud  and  circumvention.  1  own  I  could  not  agree  with  tlie 
w<»ds  of -the  judgment.  This  was  not  properly  fraud,  but  I  thought  the  bond,  red  ucibli^ 
as  epnira^hom^mort$^. 
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No.  11.    1742,  June  4.    Burden  against  Whitefooed  of  Dunduff. 

Thb  Lords  seemed  clear  that  Dunduff  ^s  right  could  not  be  reduced,  as  a  mm  kabenfe^. 
because  John  M'Whirter,  younger,  for  whom  Kennedy  of  Baltersan  purchased  died  in 
the  st«te  of  apparency  and  was  not  infeA^  whereby  Baltersan^s  infefUnent  on  bis  rcsigna 
tioq  w|ts  void  as  a  rum  habeute ;  yet  an.  adjudication  in  implement  on  a  charge  to  enter  heir 
having  followed  on  the  disposition,  that  adjudication  may  be  completed  quandocunque. 
But  then  as  Baltersan'^s  and  Arbuthnof  s  his  heir's  right  was  only  personal  because  of  the 
nullity  in  their  infeftment,  they  found  that  the  fraud  of  Baltersan  was  competent  against 
Dunduff  the  purchaser  from  his  heir,  and  that  notwithstanding  the  former  absolvitors^ 
obtained  by  Dunduff  against  James  M^WIiirter,  in  respect  that  decreet  was  founded  on 
an  error,  viz.  that  his  author  had  a  lawful  infeftment  ;'-*and  so  far  we'  aB  agreed.  '  But 
the  Lords  also  further  found  that  the  proof  led  against  Arbuthnot  of  the  fraud  in  that 
very  process  wherein  Dunduff  was  assoilzied,  and  after  that  absolvitor  was  extracted,  was. 
good  evidence  in  this  process  against  Dunduff,  but  prejudice  nevertheless  to  elide  it ; 
whereas  others  thought  that  as  he  was  rendered  secure  by  that  decreetabsolvitor,  and  was' 
not  bound  further  to  notice  the  proceedings,  the  proof  behoved  to  be  again  led,  but  such 
of  the  wiftiesses  that  were  dead,  that  their  testimonies  might  be  repeated.    But  this  point, 
carried  only  by  the  Presidents  casting  vote.— 17th  June  Adhered,  but  allowed  the  de-! 
fender  to  re-examine  the  witnesses  yet  alive. 

No.  i2.     1744,  June,  July  26.      Creditoks  of  Auchinbreck  against 

Lady  Auchinbreck. 

...... 

Sia  Jakes  Campbell  of  Auchinbreck  six  months  after  his  marriage  with  his  preeient 
Lady,  who  had  stidd  in  his  family  as  a  sort  of  governess  to  his  children,  ^ve  her>a  pnH 
vision  of  LJOO  sterling  per  annumy  and  a  house  and  some  land,  and  thereon  she  was  imme- 
diately infeft,  when  his  estate  was  about  L.  10,000  Soot^  rent,  but  above  L.81,QD0  sterling 
of  debt,  much  more  than  the  value  of  the  estate,  on  which  there  were  then  infeftmenta,or 
inhibitions  for  about  L.86,000  Scots,  and  in  1739  it  was  sequestrated.     The  creditors^ 

objected  to  this  right  as  postnuptial  and  gratuitous,  and,  being  by  a  bankrupt,  irrational. 

» 

The  Lords  sustained  it  for  L.50  sterling,  to  which  tliey  restricted  it,  and  the  creditors, 
having  reclaimed  without  answers  we  adhered,  me  quidem  renitetUe, 

No.  13.     1744,  Nov.  14.    Snodgrass  against  Creditors  of  Beatt. 

I  WAS  in  the  Outer-House.  The  Lords  found  a  dispoution  anmium  bomorum  to  tnis» 
tees  for  behoof  of  creditors,  preferring  part  jmis*k,  not  redudble  at  die  instanee  of  other 
creditcM*s  who  had  parata  executto,  but  used  no  diligence  before  nor  for  a  year  after  the 
disposition,— -though  several  creditors  thereby  preferred  jMzrtjK»m  had  no  parata  txeeutio. 

No.  14.    1744,  Nov.  SO.  Marion  Wilson. 

A  DEBD  to  a  defunct  being  reduced  against  the  heir  on  the  fraud  of  the  defunct  when  no 
malajides  of  the  defender  could  be  qualified,  we  found  the  defender  not  liable  in  expenses, 
although  he  riepresented  the  defunct. 
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No.  15.  174S,Julyl6.  Cbeditobs  of  Mb  MtJBUAY  d^aiT)^/ Bliss  MuKKA  Y. 

Thx  Lords  sustained  the  reasons  of  reduction  on  the  1621,  if  it  shall  appear  that  Mr 
Murray  was  insolvent  at  the  date  of  the  contract  of  marriage.  18th  June  1746  Adheretl 
bj  Prendent^s  casting  Tote. 

No,  16.  1747,  June  S.    Creditoes  of  Cordinees  of  Canongate  against 

Thomas  Grant. 

AiTSE  these  oordiners  were  notour  bankrupts,  though  not  in  the  terms  of  the  act 
1696,  thcj  disponed  to  trustees  for  behoof  of  all  their  creditors  fiofaiiialMi  their  whole 
eflfects  real  and  penonal,  and  by  the  dispodtion  the  creditors  renounced  any  chum  to 
future  quarterly  payments  or  new  upsets,  and  any  further  Itction  against  the  Corporation, 
tod  the  trustees  were  Hot  Uable  in  omissions,  but  after  two  years  might  be  charged  by  the 
creditors.     This  disposition  was  next  day  intimated  to  their  tenants,  and  acMne  days  after 
Thomas  Grant,  who  would  not  accede  to  this  settlement,  arrested,  and  a  competition  en- 
sued. Their  intimation  was  prior  in  time  and  therefore  preferaUe,  and  the  disposition  was 
not  redudble  on  the  act  1606  or  1721,  for  there  neither  was  nor  could  be  homing  at 
Thomas  Gtanfs  instance,  whose  term  of  payment  was  more  than  two  months  after  his 
'arrestment ; — ^but  he  insisted  that  the  dispontion  being  by  notour  bankrupts  it  was  reduci- 
ble at  common  law ;  Sdly,  That  no  creditor  could  be  obliged  to  accept  of  the  condition!^ 
of  renoundng  the  quarterly  payments,  upsets,  and  future  acquisitions,  nor  to  free  the 
trustees  of  omisnons.    Answered:  A  reduction  at  common  law  is  only  to  the  eflieet  cff 
brining  in  the  creditors  pari  passu^  and  therefore  a  disposition  to  them  all  cannot  be 
reduced :  There  is  no  fraud,  and  many  decisions  were  quoted,  particularly  one  in  174S, 
-Snodgrass  against  The  Creditors  of  &att,  which  I  had  forgot,  but  wher^  KSkerran 
was  veiy  particular : — ^To  the  second,  the  quarteriy  payments,  (whicb  were  7s.  per  quarter) 
were  only  charity  for  maintenance  of  their  poor,  and  ^thout  such  a  transaction  there  could 
be  no  new  upsets  nor  future  acquisitions,  but  the  Corporation  must  die  outj-^-^nd  the 
trustee  may  now  be  changed  at  the  ereditws  pleasure.     Replied :  A  debtor  notoriously 
bankrupt  cannot  prejudge  diligence  either  done  or  be  done  by  any  of  his  creditors,  and 
.quoted  also  some  decisions.     The  Lords  pretty  unanimously  sustained  the  dispo^tion, 
and  repelled  the  objection  to  it^  mf  refiraUe. 

No.  17.     1747.  Nov.  26,  Dec.  9.  William  Taylor  against  Lord  Braco. 

Th£  question  was.  Whether  a  diq)osition  by  an  heir  or.  an  apparent-heir  intra  annum 
is  upon  84th  act  1661  void  and  null  in  competition  with  a  creditor  of  the  defunct'^s 
thouj^  he  has  tiot  duToe  diligence  ipthin  the  three,  years  ?  The  Lords  unanimously  found 
the  disposition  .void  and  null,  though  no  diligence  was  done  within  the  three  years,  agree- 
ably to  a  decimn  in.  Harcarse  subjoined  to  dedrion  144.  December  9th,  Adhered  and 
refused  a  redaimioig  bill  as  to  tha^  point     (Vide  Na  21.  voct  Writ.) 

No.  18.     1748,  June  11,22.     Bowack  a^ai>w/ Croll. 
Okie  Beattie  having  in  December  1743  ara^poied  Ins  tack  from  Mr  Gordon  of  Troup  to 

*  *  *  ' 

pim  Bowad^  of  a  farm  then  possessed  by  CroU,  who  was  nvurried  on  Beattie*s  wife's  n$ter ; 
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to  disappoint  this  assignatioa  he  made  a  suh-tack  of  the  whole  to  Cidl  in  Fcbruaiy  ITM^ 
to  commence  from  the  preceding  crop.  Bowack  intimated  his  asfflgnation  to  CcoU,.  but 
only  some  weeks  after  the  sub-tack^  and  warned  hhn  to  renKNre^  and'  tbe  process  came  by 
advocation  to  this  Court;  and  it  beix^  proved  that  befive  getting  the  sub-tack,  CroD  was 
in  the  knowledge  of  Bowack^s  assigqatibn,.  we  therefore  preferred  the  asagnation^  decerned 
in  the  vemoving,  and  gave  expenses ;  for  thoi;^  Croil  was  ia  possession  upcm  his  sub^ 
tack  before  the  assignation  was  intimated'  to  him^  and  was  therefore  in  Aat  respect  pr&i^ 
ferable,  yet  it  w^is  fraud  in  Beattie  to  grant  the  sub-tack,  and  CroH  bemg  mthe  knowledge 
of  the  asrignation  was /K»^th}w ^^ttfulM ;  and  though  Beattie  toassign-hia 

tack;  yet  neither  he  nor  CroU  in  Ris  right  could  quarrel  it  on  that  head,  and  Tboiip  noir 
eonsents  to  the  assignation.    82d  June  AdBtered^andce^used  a  biltwitiiout  answers. 


No.  19.     1748^  Not.  9.    StR  Abcjubald  GEitKT  afftdnit  CnxiuToitB  of 

Grant. 

Tuu.rF0i7S  finding  his  debts  exceeded  his  estate,,  and  being  dUe  agreat  daiin^  be  calliBd 
a  notary  and  without  even  acquainting  his  other  cseditocs  caused  him  make  out  three  heri-> 
table  bonds  to  them,,  and  caused  him  sit  up  all  night  to  write  them^  and  enjoined'  him-  ID: 
keqp  them  secret,,  and  tojvards  die  end'  of  the  60  daysi^^atrated  tliem^  and  meantime  ooo^ 
tinued' communing  with. Skt  Archibald  Grant,. andin  about  1& months  gave  him  an  heri-^ 
bi^  bond..  Sir  Ardiibald  now  pursues  reduction-  oF  these  infefbnents.  oa  the  acts.  1621 
and  1696,.  and  upon  die  common  Iaw„and  abo.  objected  to  the  mfeftments  to  more  per- 
sons ih<  ope  bond..  ThePifisident  seemed  to  think  there  might  be  sooaetbingin  that 
elgettion  as- to;the  sasine,.  and' likewise  something  in  the  first  part  of  the  act  1621,.  but 
die  rest  of  us  tboi^ifit  thevt  was  Htde  in  either  or  in  theact.l6B6ii  but  we  all  agreed  ii» 
joeduoing' upoifrdie  head  of  actual' fibaudtotiM  effect  of  biaiigp^  all  in  farijMsnf. 

No.  20. l'748^De&.rr8l:..  GttBisxnc  and  CowtA^sragamsiFAWMaLMS^icQ^^ 

OmK.  Andierson^  in^  1746.  bought  from  Christie  and  Cbmpany  in*  Glasgow  90  hogsHeadk-- 
•f  tobacco,  for  which  he  was-  to  grant  a  biB*  with.  DrysdaTe  his  fkiher4n-law,  and  whix& 
tobacco  he  was  to  export  from  Elphibston..  He  sent  a  biI^  bearing  to  be  accepted  by  him? 
and  Drysdsle,.  and  thereupon  they  sent  die  tobacco,,  which,  was  shipped;  but  immediateiy. 
arrested  by  Furholins  and  others,  ccediiors  of  Anderson,,  which  produced  an  agreement. 
Anderson  gave  up  the  skipper'^s  bill  of  lading  in  his  own  name,  and  a  new  bill  was  takefr. 
in  Fiurhohns  name  and  the  tobaoco  conngned  to  Dutdbp  in  Holland  to  be  sold  for  the 
creditors  accounts  Anderson  went  along,  and  the  tdbacoo.  was  scSB,  and*  the  account  o£* 
sales  sent  Fairhohns,.  widl  a  fetter  from  Anderson  to  raiAoBns  todividetheneti)roeeeds,. 
L.285,  amoi^  the  creditors,  in  May  1747:  Thereafter  Christie  barged  Dryscbde  on  the 
bill,  who  suspended  on  this  reason,  that  die  bill  was  not  signed  by  hnn  but  by  a-  boy,, 
who  adhibited  his  subscription,,  and  diis  question  fies«at  an  act  for  proof.  Ghrisde,.dbub!k 
fed  cf  his  success,,  sues  Fuirholms  fdr  the  pricetxf  die  tobacco,  because  of  AndersonVfiiuid,.. 
and  that  the  bill  not  being  signed  by  Drysdalein  termsof  thebargam  of^sale,.  the-pniper  ty 
^f  the  tobacco  never  was  transferred.  Most  of  the  Lords  thought  the  propertyiiut  tranfcnSed,, 
aod  that  the  fraud  was  a  vitium  reck.    Tht  President  thought  there  was  a  difierence'bi^ 
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teAu  mwmft^f%  aai  pMefaBtar  in  iSbA  imj  of  comMsee,  that  the  arrartcn  me  liable  fo  tlie 
amae  elgeolkMift.ivifth  lliek  ddblofBy  and  t^ 

propevtjr,  audit  earned  to  psefer  CSuaede  and  OampKoj.  It  was  ao  eijNneiiedy  because 
FeiabfllBie  hadfaiaed«  muitiplepeiBdiqg.  AonT.  KilkfirrBn  et  me^  who  agreed  diat  il  was 
nfinmd  in  Andencm,  but  ihat  the  {xopertj  was  tnuuferred  by  sale  and  ddiveiy,  and 
ihoagh  that  sale  might  be  reduced  i^ainst  Anderson  and  even  against  the  arrestment  while 
that  was  aH  the  light  that  was  inthem,  yet  they  haying  acquired  the  property  by  the  new 
Inll  of  lading  and  sold  it  again,  so  that  nobody  knows  now  who  has  the  property,  or  if 
ijhe-tehaoco  is  not  eonsylned,  that  Anderson^s  ftaud  could  not  affsct  dwm  who  were  not 
pkrtakffis  o^  it ;  and  dkexrao  observed,  that  their  nglit  by  having  the  tobaeco  trans- 
frraed  to  tbens  by  die  new  bill  of  lading  could  nd'  be  the  werae  for  their  Uiviog  had  an 
aptenor  areeUHent    17tk  December,  Befiisedft  bill  without  answers  and  adhered. 

Now  81.    17*9»  Feb.  22.    AoMM  Stewa&t  agaimt  Mu  C.  Hebon. 

Thx  Lords  refused  a  petition,  and  adhered  to  their  interlocutor  pronounced  the  9th 
in  favours  of  the  widow  of  the  last  Captain  Stewart  of  Phisgill  for  her  jointure  of  L.50 
sterling,  notwithstanding  her  husband^s  own  right  was  reduced  on  old  John  Stewart^ 
contract  of  marriage  in  1668. 

No.  22.     1749,  Nov.  10.    Henry  Elliot  against  William  Elliot. 


,  In  a  leductiDn  on  the  act  1601  of  a  ditpDntioa  ia  1698  ii4uch  had  sinc^  become  the 
^tie  of  sevesal  purchasers,  upon  which  long  poesetsiaD  had  follow^,  some  of  them  pos- 
sessed more  than  40  yeai^  upcm  iirfeftment,  ^ers-had  pesseesed^M  Joog  but  had  net  pa 
eaiply  coaqpLsted  thor  ti^les,  but  the  negative  paescriptipn  was  iatamq||tadaatolhe  half.of 
the  debt  by  thp  minority  ofone<^.tbeexeco(ors  or  one  pf  tha  twoasffgneeaof  the  ereditur. 
SoCh  the  debtcmi  pleaded  the  n^gaitive  prescr^[»tioa  of  this  r^ 

the  positive  prescnplion*  The  Justace^lerk  found  the  half  of  the  debt  lost  by  pneMT^ 
tioo,  and  sustained  action  as  totbe  other,  and  repelled  the  defenee  of  the  nq^ativo  pri5> 
scription  ^pleaded  for  one  of  the  defenders  &  James  Stuart,  but  sustained  the  defence  on 
the  ppoti  ve  prescription  for  William  Elliot ;  and  on  .advising  a  reolaimii)g  UU  and  answers, 
we  seemiqg  to  be  of  different  opinions  appointed  a  hearing  in  presence,  which  was  well 
aigued,  particularly  by  Lord  Advocate  against  the  mterlocutor.  ( Vide  my  notes  oil  the 
petition*)  and  Lord  Advocate  noticed  most  of  the  tppica;  *and  cm  the  hearing  the  Court 
observing  that  the  purpose  of  this  process  was  to  oblige  a  Uiird  or  fourth  purchaser  at  the 
distanoeof  57  years  to  prove  the  onerous  cause  of  the  diqxxdtion  to  his  remote  author 
1692,  th€y  qypointed  them  to  be  he^rd  on.that  poip^  apd  on  the  bearing  una^nloUsly. 
found  the  defender  not  bound  to  astnict  the  onerous  cause  of  that  disprintion, 

•  « 

No.  2S.    1751,  July  16.         Case  for  Herds. 

In  theoompUunt  of  forgery  the  Lord  Advocate  against  John  and  David  Herd  for 
Ibrging  mter  alia  the  aceeptance  to  a  bill  of  two  persons  of  the  name  of  Officer,  after 

*  See  N«te  of  N«.  88,  «Me  PBKKPinioit. 
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examihiiig  several  wltnesies  these  Qfiioen  were  adduced  by  Lord  AdToeate^  beoatnd 
eomplaint  was  angly  at  his  instance;  but  as  thej  had  a  db^ct  interest  in  imd  mi^it  g^' 
or  loose  by  the  issue  of  the  cause  and  get  free  of  the  bill  if  it  was  impcoven,  far  then  the 
bill  would  either  be  cancelled  by  this  Court  or  by  the  Court  of  Justiciaij,  if  we  should 
remit  them  to  d^t  Court, — ^therefore  w^  sustaiqed  the  ofa|eGtion  and  would  not  examine^ 
them.  * 

No,  24,    1751,  Nov.  7.    John  Forrester^s  Case.. 

John  FoBRSSTSa  bought'about  L.600  sterling  worth  of  iron  fnm  John  Jamioson  and^ 
Partners  of  the  Bope  Manufactory  at  Leiftb,  and  very  soon  sfter  bnokt,  and  they  eAn^ 
pounded  with  him  for  te».8ixteenth»  of  the  price  provided  he  would  gsre  then^geod  Ull» 
for  themoney^  He  sent  them fkom Glasgow  six  sev^nl biUs indorsed  tivllMMi)  but  vapom 
enquiry  they  could  get  no  account  of  the  acceptors,  m  number  five»  except  one  Cock, 
merchant  in  Crieff^  who  denied  his  subseripUon^  and  oneCalpine  AaC  had -been  a  iobaooa 
cutter  in  Glsa^w,  but  was.  gone  before  the  dates  of  bis  bills,  and  as  was  ^ald  since  dead,, 
and  they  could  not  learn  whether  any  such  persons  as  the  other  three  pretended  acceptors- 
t*ver  had  a  b^ug.  They  therefore  presented  a  summary  complaint  to  us  charging  him 
with  forging  these  bills.  Forrester  owned  that  Cock,  merchant  in  Crieff^  was  not  the 
acceptor,  but  anodier  Cock  had  taken  that  designation,  and  he  owned  that  none  of  the 
bills  but  Calpae^s  were  due  to  him^  but  that  he  had  got  them  to  g^ve  his  creditors  on  hia 
giving  his  obligation  to  return  the  bt&s  or  give  goods  to  the  value.  He  brought  a  sort  ot 
proof  that  there  was  another  James  Cock  that  kept  an  iMiouse^in  Cri^  mid*  that  the- 
person  who  gave  him  the  bills  aeecpled  James  Cook,  (whidi,  aa  weH  as  aU  die  ofher  Ulla 
were  «f  FMrester'^s  o#i>  hand«writii^,)  irfker  giving  Aem^  took  wet  opportui^j^  be&pe  the 
company  than>  {weseiit  to  bid  him  Forrester:  direct  to>  him  merdiant  in-  Crieff;  bi3^oQtM 
not  pioduee  any  of  die  aeceptxnrs  cv  teN  where  they  were.  Great  pains  was  taken  by  Ae 
complainers  to  recover-  Calpine^s  true  subscriptibns,  and  very  undue  practices  were  used, 
by  Forrester  and  his  fi4en^  to  suppress  them,  fi^-  which  we  pumdied  his  brother^mrbw 
Wells,  (Ftltfe  N(».  S3^  vsse  Witkbss.)*  The  ppoof  was  aiig;ued  and  advised  yesterday.  We 
were  aU  convinced  that  the  wfaote  of  Aese  bflk  were  forged,  but  our  proof  as  to  ddjnne 
was  not  very  deoj:,  and  as  to  the  bills,  that  ife  did  not  appear  whether  there  were  such  per*^ 
5^ons  as  the  pretended  aci;pptorS|r-**though  thatwasaspeoSctjfSifti  and  an  egregious  roguery^ 
we  doubted  if  il  was  such  a  forgery  as  was  by  eur  law  and  custom-punished  capitaHy,'  ■'but' 
we  agreed  that  the  1^  said  tabeaeoepted  by  James  Ooek,  merchant  in  Cri^wasa  fbrgery. 
in  the  properest  sense^  because  here  was  a  true  huui^  and  his  name  and  dMgnation  agreed 
to  no  other  person,  and  if  the  other-  person-  mentioned  by  the  pmoner  assumed  diat  name 
and  dliaignatiou  widi  the  prisoner's  ftncmle^^,  which  must  have  been  the  case  since  he^ 
was  in^matety  aoqptia^ted  with  Iuoh  and-  wrote  bo^  Mtt'«[id'ad(beS8y.dien' both*  were 
guilty  of  the  foi^ry..  Yet  as  the  priiBoner  seemed  not  to  intend  that  diligence  should  gOr 
on  it  against  the  true  man^  we  agreed  net  to  remit  him  to  the  Justice-Court,  (though  the* 
President  thought  he.  deserved  it)  and  w^  pronounced  the  following^  interloctttor,i.  ^  Fin^: 
the  bill,  Sea^  with  m  ai3ipq)tan(Qe  by  James  Cock,.  &^.,fa(se,iiagnQd».counterfeit».  and  forged 
by  the  said  John  Forrester ;  and  find  it  proved  that  the  other  five  bills  are  fidse  ami. 
fi^igncd,  and  therefore  reduce,^  &c..    {Vid$  fuU  copy  on  the  prints.)? 
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No.  25.    1752,  Jan.  IC.    DuNLOP  flg-atlrw/ Ckuickshank,  &Cr 

WuLiAM  FoEBES,  merchant  in  Aberdeen,  and  William  Cniickshank,  in  Cmnpany, 
commissioned  Dunlop  at  Rotterdam  to  send  them  some  lawns ;  and  the  letters  on  the 
subject  were  sometimes  signed  by  both,  sometimes  only  by  Forbes,  and  in  a  post  or  two 
ailer  their  last  letter  Forbes  wrote  him,  referring  to  it  and  commissioning  a  parcel  %^ 
spirits,  rum,  geneva,  and  brandy,  and  gave  him  great  reason  to  believe  it  was  for  Cniick* 
shank  and  him  in  Company,  expressing  himself  in  several  parts  in  the  plural  number, 
^  We,^  and  acquainting  him  that  he  was  next  day  to  set  out  for  Holland,  and  directed 
Um  by  what  ship  he  should  send  the  spirits,  with  the  mark  to  be  put  upon  them,  which' 
was  the  two  initial  letters  of  the  names  F.  C.     Forbes  went  to  Holland,  and  Cmickshank 
shipped  the  spirits  and  sent  the  invoice  to  Cmickshank  in  name  of  himself  and  Porbesin 
Company,  and  wrote  to  him  m  the  same  terms.  Bu£  Forbes  wrote  to  Jopp  to  taike  care  of 
and  receive  the  spirits  because  he  could  not  be  home  so  Sdon.   Both  letters  came  to  Aber* 
deen  by  the  same  post,  and  that  very  night  Cruickshank  wrote  to  Dunk>p  that  he  was  iir ' 
a  mistake,  for  that  he  Cruickshank  had  no  concern  in  the  commission,  and"^  was  in  nO' 
copartnery  with  Forbes,  except  for  the  bwns,  and  the  same  night  gave  the  invoice  to 
Jopp,  and  next  day  both  of  them  set  out  to  the  place  where  they  expected  the  ship,  and ' 
she  soon  appeared.     Cruickshank  had  on  board  a  larger  quantity  of  spirits  belonging  to 
himself,  and  by  the  way  bought  from  Jopp  about  L.70  worth  of  Dunlbp^s  spirits  deliver-^- 
able  at  the  mast,  which  with  his  own  he  sold  to  sundries,  and  Jopp  sold  the  remainder  of 
Dunlop'^5  spirits  to  sundries,  except  a  small  quantity  that  he  said  was  teft  to  Forbes.' 
Creditors  had  begun  to  use  diligence  against  him  before  he  went  to  HoMand.    Soon  after 
the  above  transaction  he  came  home,  and  after  a  very  short  stay  went  to  &e  West  Indies.. 
After  he  was  gone  ForbesV  creditors  arrestcdin  the  hands  of  both  Jopp  and*  Cruickshank, ' 
and  among  the  rest  so  did  Dunlop,   after  discovering  how  he  had  been^  tricked,  and  pur.-^ 
sued  both  in  a  forthcoming,  but  concluded  also  against  Cruickshank  as  a  partner.     The' 
case  came  before  me  in  the  Outer-House,  and  I  allowed  a  proof  before  answer,  and  in  the* 
forthcoming  the  defenders  to  depone.     At  advising  the  Lords  thought,  some  of  them,: 
that  there  was  sufficient  evidence  that  Cruickshank  was  partner  in  the  commission,  but 
thotigh  there  seemed'  great  cause  to  suspect  it,  f  thought  the  evidence  -not  suffident,  and 
it  carried  that  there  was  not.     The  other  point  insisted  on*  was  to  reduce  the  sale  because 
of  Forbes's  fraud,  and'  though  I  would  have  had  no  difficulty  had  die  goods  been  'extant, 
yet  as  they  were- disposed' of  I  should  have  had  the  same  difficulty  as  I  had  in  the  case  of 
ChrisUe  against  Anderson^s  Creditors,.  1st  and  17th  December  1748,  (No«  20.  stipra,); 
but  here  I  thought  there  never  was  a  sale  perfected,  ibr  Dunlop  never  consented  to  sell: 
to  Forbes,  but.  to  Cruickshank  and  Forbes  in  Company,  and  Cruickshank  having  refused 
to  receive  them,  or  to  be  concerned;  there  was  no  sale,  and'tHe  property  was  not  transferred,. 
aadthereAire  boClr  Craiekahadc  and  Dunlop  were  liable  for  such  parts  of  Dunlop^s  spirits 
as  diqr  intnimicted  with,  and  ao  we  aco^rdingly  found.     Cruiduhank  produced  a  receipt 
and  disohaKge  by  Jopp  of  the  price  of-  the  spirits  be  bought,  dated- two  or  three  days  after 
the  arreslinciit,  and  Jopp  waa  creditor  to  Forbes  in  sums  si^cient  to  exiiaust  the  price  of/ 
Ae  wboH  l^ttt  we  had  no  r^ard  to  either.    <See  the  next  case.) 
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No.  26.     1759,  Fel».  SI.    DuKLOP  agumst  Foeb£S»  Jopp,  &c 

*    *        •  • 

.  While  Forbes  (mentioDed  in  the  jmceding  case)  was  in  Holland,  he  wrote  to  Dunlop 
lor  another  parcel  of  spirits  for  ready  money,  to  be  sent  by  another  slup  whidi  he  named, 
but  had  left  Holland  before  that  ship  sailed.  However,  Dunlop  suspecting  nothing  sent 
the  ({nrits  with  invoice  and  a  bill  of  lading,  and  wrote  Forbes  to  remit  the  price.  Forbes 
arrived  at  Aberdeen  before  that  ship,  and  being  obliged  by  diligence  to  leave  the  town, 
oonunilted  the  charge  of  them  to  Jopp,  and  desired  him  to  employ  one  Spark,  a  common 
porter  at  Aberdeen,  to  receive  and  dispose  of  the  s^nrits,  which  he  received,  and  sold 
them  to  Robert  Napier,  junior,  and  took  his  receipt,  which  he  gave  Jopp,  but  Jopp  was 
dissatisfied,  and.bi(]^  him  take  a  bill  in  his  name.  Napier  would  give  no  bill  in  Jopp^s 
name,  becadse  he  bought  none  from  him,  but  gave  a  bill  in  Spark^s  own  name,  which  he 
once  gave  to  Jopp  but  he  returned  it.  Forties's  creditors,  as  said  is,  anested  in  the  hands 
both  of  Jopp  and  of  Spark,  particularly  so  did  Dunkpi  tad  Jopp  arrested  first  in  Spark's 
hands  and  also  in  the  hands  of  Robert  N^^  the  father,  (I  suppose  by  a  mistake  of  the 
messenger)  but  Dunlop  was  the  only  person  that  arrested  in  the  hands  of  Robert  Ni^ier 
the  son.  In  the  oompetttikin  for  the  price  of  this  parcel  of  spirits,  most  of  us  thought 
that  there  was  fraud  even  m  condUo  on  Forbes's  part  in  the  purchase^^  the  qarits,  and 
had  they  been  extant,  though  the  property  was  transferred,  yet  the  sale  might  be  reduced 
and  the  property  brought  back  to  Dunkq),  notwithstandiiig  any  arrestment  of  Ferbes's 
creditors,  but  as  the  property  was  transferred  to  Forbes,  so  they  were  bought  bana^fide  by 
Napier,  who  could  not  be  aifeeted  by  Forbes's  fraud,— the  property  could  never  be  biought 
back,  and  the  price  never  was  Dunlop's,  nor  had  he  any  hypothec  in  it,  and  therefore  could 
only  be  preferred  according  to  his  diligence,-— (of  which  opinion  I  was)  but  Justice-Clerk 
a^id  others,  thought  he  would  stiU  be  prrfendile  for.  the  price  while  laaMdu^  amrrogatum. 
But  I  observed,  that  had  the  spirits  been  bartered  and  sold  and  the  goods  got  in  barter 
agwi  sold,  that  would  still  be  a  sort  of  turrogatum^  and  yet  I  imapned  Dunlop  could 
neither.daim  these  bartered  goods  nor  their  price,  but  according  to  his  diligence.  We  were 
greatly  divided  as  to  this  point,  and  there  wds  some  difficulty  even  on  the  pcunt  of 
Forbes's  fraud,  on  account  of  new  facts  alleged  by  the  Bar  and  oflered  to  be  proved ;  there- 
fbre  we  did  not  decide  this  point,  because  we  agreed  pretty  unanimously  that  Spark  was 
not  properly  debtor  in  any  money  to  Forbes  though  he  was  his  trustee  in  Napier's  lull, 
and  thait  Napier  thou^  nominally  debtor  to  Spark,  yet  really  was  debtor  only  to  Forbes ; 
and  therefore  we  thought  the  arrestment  in  Napier's  hands  the  most  proper  to  affect  the 
money,  and  as  Dunlop  had  the  first  if  not  the  only  arrestment  in  his  hands  we  preferred 
him. 

No.  21.    1 752,  Feb.  25.  Axd&ew  Fokbes  offainst  Mains  and  Company. 

WiixiAM  RoLLANDy  shipmaster  in  Anstruther,  dealt  for  some  years  wHb  the  Mains, 
kept  his  credit  with  them  and  paid  punctually.  After  his  death  his  widow  continaed  t» 
trade  and  in  1748  broke  and  obtained  a  eetsio  bonorwm.  Thereafter  sKe  begin  a  hidjcn 
trade,  whidi  to  be  sure  must  have  been  concealed  from  her  creditoiii,  and  among  odiera 
commisskmed  in  1740  two  different  parcels  of  wine  from  die  Mmbb,  whUhAej  not  kaow* 
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mgcf  Ae  eu9»tomrum  sent  to  Iter  Mid  sha  paid  koneidy;  andiiil750AeeoauniaBioMd 
a  duvd  which  they  aent  to  her;  Imt  on  its  armti  at  Leith  Andrew  Forbes  anested it  fgr 
a  debt  prior  to  the  ce$no ;  and  in  the  process  beforo  the  Admiral  compearance  was  made 
for  the  Mains,  andth^  innsted  in  areduction  of  the  sale  of  the  ¥rines  uponfiraud,  beamae 
'Mrs  Holland  was  bankrupt  and  had  obtained  a  cettto  before  she  commissioned  it,  of  whidi 
they  were  ignorant,  and  therefore  the  wines  were  still  tlidrs  and  fhey  ought  to  be  pre- 
ferred to  the  arrester.  The  Judge-Admital  found  that  the  fraiid  impeded  the  transmis- 
sion of  the  pnipeit^,  and  preferred  Mams  and  Company.  F(»-bes  pursued  reduction  of 
the  decreet,  and  on  report  by  Lord  Karnes,  we  repelled  the  reasons  of  reduction  and 
assoilzied. 

No^  28.    1752,  June  17^    Ranking  of  Bued^s  Ckeditoks,  &c. 


In  the  eompeMon  wUdi  wasbctweenf  tbe  pniik  of  OanaloD,  Mrs  ScatoiiytaMi  Wi 
Bolwrtaotf,.  we  famd»  ttat  Edward  BwdV  diapod^ibia  of  Ua  landa  to  Mra  Seatan  IS^ 
•September  179^^  and aattoa  fiOMang  mr  it  tiie  aane4ay,  aad  wUdi  was  qualified  by  bar 
backpbond  dated  IMdi  Septamtter  ItSO^  thai  iIm  aame  waa  fbf  aeouiity  of  entam  fi»rm^ 
debts  and  ef  a  bond  Aen  graBted,  (liuttaa  t)ie  iiad  24di  September)  for  L.70  aleriing  thesis 
•rent  by  Mta  fieaten^  and  of  miolhar  bond  of  the  aaatia  date  ta  John  Yomigaf  ]1106ater- 
Kng  bearing  to  be  the  balance  of  aecoimts,p-^-coiild  not  be  aostaiBed  as  a  aecmrily  for  the 
L.7d  steffii^  in  terma  of  the  aet  16t6,  i»  ncapaet  die  debt  was  contxaoted  after  the  date 
of  the  sasine,  and  was  Toid  and  null  as^to  the  JLlOffaiid  other  antenorddita^  in  req^ect 
diat  he  was  notour  bemknipt  in  terms  of  the  said  act  within  60  days. 

No.  29.    nS2y  June  26^    Ea&x.  of  Selkirk^  &a  c^amit  Crsjditobs  of 

^  LlDDHllDALS. 

In  a  ranking  and  isalb  where  the  estate  was  more  Aan  exhausted  by  reaT  debts,  the 
lost  preferable  at  last  discovered  ar  defect  in  the  bankrupts  own  titles  or  infefhnent  which. 
would  void  all  the  infeflments  of  die  creditors  as  a  noa  hfAenUy  upon  whidi  titey  enter^' 
mto  a  compromise..  They  completed  die  bankrupta  ddea  to  make  them  aocresce.  They 
dropped  the  process,  and'  sold  the  lands  upon  a  commission  from  him.  Now  two  petsonaf 
creditors  who  had  not  compeared  in  the  process  adjud)^  and  wakened  it,  and  objected 
to  the  real  creditors  diat  their  infeflments  were  null  tilT  they  comi^eted  the  oommon 
debt(»rs.  tides,  which  ought  to  be  reduced  as  done  afler  his  bankruptcy,  and  afler  die  pro- 
cess of  ranking,  and  sale  v^'but  Dtumraoie  repelled  the  objection,,  and  this  day  we  a^Hiered.. 

No.  80.    1753^  Feb.  6:.  Cbtatto^S  Case. 


CitATTO  being  accused  of  fi»ging  a  writing  as  giaated  by  the  last  Buke  of  Boacfiuig^ 
m  flvoutaa^  general  of  the  ftuars  of  Kdao,.  which  does  Q9tnowafqpear,.and  which  Chatto 
enhia.ennniMtionattd'diatbe  bm)iied,i*-4ji^  pimmeFs  petxtion  and  corapbnnt  beiiig 
antfaraaed^  tbarpnnner  .cmiEed.  a'cKligenoe  for. fraving^.  Lodliairt  alleged,  .that  aa the  writing 
was  not  ill  Ctmflt,  :ape  oould  not  proceed  to  try  the  foigeiy^.  which  he.said  never  was  done 
aiwpt  jiilrCaptem  Baacilpgr^s  case  in  IfiM^  by  Sir  .Gecose  M^Keneie,  for  that  theift; 
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was  no  corpus  ielidt,  that  there  was  ahreadj  a  oertUkaiion  afauist  it  aa  to  aU  civil  effecta, 
and  the  actual  forgery  could  only  be  tried  by  the  Court  of  Justiciary.  The  Lords  not. 
withstanding  gave  a  diligence  to  prove,  for  they  thought  that  a  pursuer  who  had  got  a 
certification  in  absence,  perhaps  against  a  party  out  of  tlie  kingdom,  but  who  at  tlie  same 
time  could  prove  the  actual  forgery,  could  not  be  obliged  to  rely  wholly  on  the  validity 
of  his  certification,  but  might  bring  his  proc^  of  the  forgery  in  case  the  writing  should 
afterwards  appear,  whether  the  forger  could  be  punished  or  not ;  and  in  Barclay'*!  case 
they  took  tlie  proof,  as  is  observed  by  Sir  George  M'Kenzie,  and  Lord  SUur,  26th 
January  1670.     (See  No.  37.  voce  Witness.) 

No.  SI.     1 753,  Feb.  8.    Humphey  Pabsons,  &c.  agairut  James  Smith. 

Smith  was  accused  by  Humphry  Parsons,  fcc.  executors  of  John  Brown,  and  his 
Majesty's  Advocate,  of  fovging  a  receipt  by  Blown  to  him  of  about  I4M  sterling  in  part 
payment  of  two  accepted  ]»Us  due  by  him  to  Brown,  which  reodpt  was  written  by  Smith 
and  said  to  be  signed  by  Brown  the  day  before  he  was  cut  for  the  stone,  whereof  bedied. 
We  had  evidence  of  the  (argarj  quite  convincing,  thou|^  there  could  be  no  direct  proof, 
at  the  same  time  that  Smith  seemed  by  the  preof  to  have  had  the  eharaial^  of  an  honest 
mim,  and  though  a  very  low  man,  a  carrier,  yet  had  great  truat  in  the  eountry.  We 
found  the  reoapt.foi^;ed,  but  would  not  remit  him  to  the  Justiciary,  but  gave  the  same 
judgment  as  in  Forrester's  case,  vi&  pillory  and  transportation  foe  life.  Forrester's  case 
is  marked  7th  November  1751,  (No.  84.) 

No.  32.    1 75S,  March  2.    Alexandeii  Irvine  against  Ramsay. 

■ 

In  1743  Mr  Alexander  Irvine  of  Sappbock,  Advocate,  entailed  his  estate  on  a  series 
of  heirs,  of  whom  this  pursuer  was  one,  but  reserved  powers  to  alter.  In  December  1744 
he  married  his  only  daughter  to  Bamsay  the  defender,  settling  marriage  articles  with  Sir 
Alexander  llamsay  of  Bolmain  at  a  country  change-house  called  Gilliebrands  near  Aberdeen, 
whereby  he  settled  the  property  of  his  estate  on  Ramsay,  and  after  the  marriage  a  formal 
contract  of  marriage  was  executed  with  a  small  variation  that  he  insisted  on  in  favours  of 
his  daughters,  but  even  diuing  his  life  he  did  not  seem  pleased  in  his  own  mind  with  the 
terms  of  the  contract  However,  he  lived  in  perfect  friendship  with  his  son-in-law  Mr 
llamsay  and  with  his  daughter,  (who  at  her  marriage  wanted  four  weeks  of  eleven  years 
of  her  age)  and  as  he  was  declining  fast  in  his  health  and  strength,  gave  Mr  Ramsay  a 
factory  for  managing  his  affairs,  and  died  in  the  end  of  November  1746.  The  young 
ILady  and  her  husband  lived  also  in  perfect  harmony  together  till  her  deatli  in  1750,  and 
she  made  over  to  him  a  pretty  conriderable  personal  estate  tliat  descended  to  her  by  her 
father^s  death,  but  by  her  death  and  the  death  of  tlie  other  intermediate  heirs,  Alexander 
Irvine,  son  of  John  Irvine,  Writer  in  the  Chancery  Office,  who  became  next  heir  by  the 
entail  1743,  pursued  reductiM  of  the  marriage-artides  and  contract  of  marriage  with  JSx 
llamsay  on  the  head  of  fraud  and  circumvention,  as  well  as  of  ineapadty  of  Sappbock  by 
reason  of  his  many  infirmities, — and  a  very  long  proof  before  answer  was  brought  on  both 
rides,  which  was  advised  the  SSth  June  17&9.  The  qualifications  of  fraud  were  very 
numerous,  the  Lady^s  non-age,  the  fiither'*s  incapacity,  at  least  great  weakness,  the 
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aatinvdi^oa  tke  jMrt  of  the  drfetidef,  III  leint  of  his  iinde  Sk  Alekimder  Ramsay  to  bnag 
about  the  marriiige,  thepiaoe  where  the  articles  wore  settled  rema^  orUtrtti  and  the  greA 
BB^ualfty  of  these  aftudes  wei«  at  length  mstst^  in.     The  Court  were  greatly  diTide4^ 
almest  quite  equidly^  mid  at  last  it  carried  by  the  Premdent'^s  casting  vote,  to  find  the 
MttOQS  of  pedudtioB  relevant  and  pioyed.     Ramsay  reclaimed^  and  his  petition  with  thb 
aaswen  were  advised  15th  Novembar  1752,  when  one  of  those  who  voted  for  the  pursuer 
.was  not  in  CSourt,  wheseby  the  Ooiut  th^ci  was  quite  equally  divided,  so  that  it  came  to 
^e  Fkreaidenfs  casting  vote  and  carried  to  find  the  reasons  of  reduction  not  proved. 
Then  tbe.pursaar  in  his  turn  reclabaaed,  and  hb  petition  with  the  answers  were  advised 
jii  March  1753,  when  the  late  Prendent  had  left  the  Court  through  sickness,  after  which 
he  never  returned,— and  Dninunore,  who  was  in  o^^nion  fiv  the  defender  was  in  the  chair, 
and  the  Court  being  again  equally  divided,  the  last  interlocutor  was  altered  and  the  fir«it 
adhered  to,  so  that  Botwithdrtaading  the  cross  interlocutor  none  of  the  Judges  appeared  te 
have  alt»ed  thsir  opinians.     For  reducing  were  the  kte  President,  Milton,  KilkeiTai]^ 
Justioe-Clerk,  Dun,  Shewahon,  Wobdhall.  Against  the  reduction  were  Minto,  Drummoro, 
Httning,  when  in  iCourt,  Strichen,  Murkle,  Karnes  and  I.     This  case  I  did  not  think 
worth  maridng  at  die  time,  because  in  reductions  on  fraud  and  circumvention,  the  circum- 
«taoaee  df  evesy  case  aiise  very  diffevent  finom  all  others,  diat  it  is  seaite  possible  that  oife 
case  such  as  this  can  be  apreoedent  ibr  others,  and  every  case  must  be  judged  by  its  own 
merits^    But  Mr  Ramsay  having  appealed,  and  the  House  of  Lords  having  on  Lord 
Chancellory's  motion  reversed  oar  decree  without  any  contradictory  voice  10th  December 
1743,«-the  account  Lord  Advocate  (who  was  counsel  for  Irvine)  gave  of  Lord  Chan- 
<odkrV  speech,  (and  none  of  tlie  dtbeir  Lofds  spoke  any)  w;as  such  as  I  thought  deserved 
to  be  marked.     He  offered  his  opinioq  with  the  *more  freedom  that  th^  ques^iop  tutnefl 
not  on  any  particularity  of  the  law  of  Scotland  but  on  fraud,  which  is  the  same  in  all 
countries  and  all  Courts. — ^He  allowed  that  the  meeting  at  QilUebraiids  looked  jH,  aivl 
justly  sdrred  the  attention  of  the.  Court  of  Session,  and  that  the  artides  then  signed 
appeared  harsh  and  unequal,  but  that  in  all  his  practice  he  never  saw  a  total  reduction  or 
letting  asdde  of  marriage-arudes  where  marriage  actually  followed,  or  took  effect,  and 
tnentioned  one  noted  case  where  that  was  attempted  without  success,  though  there  was  a 
strong  incBnation  to  give  relief  to  the  heir,  who  was  of  the  Poet  Wycherley,  who  had 
an  estate  setded  on  the  heir,  not  alterable,  but  a  power  reserved  to  give  a  jointure 
to  a  wife,  and  Wycherley  being  disobligied  with  his  heir  married  a  young  woman 
on  his  deathrbed,  in  purpose  to  load  his  heir  with  the  jcnnture,  by  the  means  or  procure- 
ment of  a  young  man,  who  soon  after  Wycherley^  death  actually  married  the  widow.^ 
Yet  Lord  Maodesfield,  asflbled  by  Locd  Ch.  J.  Pratt  and  King,  with  the  Master  of  the 
Rolls,  after  solenm  hearing,,  thought  they  could  ffve  no  relief,---N.  B.  This  case  was 
argued  at  theBar  of  the  House  of  Lofds  three  days. 
(The  date  in  the  Notes  MS.  is  S5th  June  1753,  and  follows  the  date  14th  December  17 5S^ 

No.  88.     1733,  Dec  21.    William  Stewart's  Case. 

WiLUAM  SrtwABT  was  aoeiised  by  mxmamry  complaint  by  his  Migesty^s  Advocate  pf 
heing  accessory  to  the  foi^ging  a  bond  by  the  late  Lochiel  to  his  brother  Fassefiern, 
whereon  a  daim  was  entered,  being  writejr  and  one  of  the  witnesses,  as  the  bcflnd  is  recited 
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in  that  daun,  (for  the  bond  is  abstradted  and  amiBaiig,)  and  ifae  edMpIanl  aerwd  tm 
Stewart  wixi  was  fHrisoner  in  the  castle.  Thepctitionen  moved  to  have  him  examined  kk 
presence,  which  Mr  Lockhart  for  the  prisoner  opposed  as  neompeleat  after  ^e  tad  bad 
so  far  proceeded  as  to  serve  him  with  the  compfaant,  to  wbidi  lie  itad  put  in  answers; 
That  question  was  this  day  aigued  at  the  Bar,  and  pvettj  ftSty  <m  the  Bench,  when 
Justice-Clerk  and  I  were  dear  that  the  examination  wns  competent,  iof  reasons  diat  I 
have  mentioned  on  the  back  of  tfie  comjrfaint.  'But  the  Ldnis  wanted  to  see  a  pre- 
cedent  quoted  from  the  Bar  in  the  case  of  Fitzgerald  in  1746  which  wwntd  have  4iiaj(tA 
it.  Mr  Lockhart,  since  the  Court  he  thought  secsned  indined  to  admit  the  exanunatio^ 
therefore  in  name  of  the  pannd  passed  from  the  objeetion,  and  agreed  to  subttat  to  the 
Examination^— »aiid  be  was  examined 


3: 


FUNERAL  CHARGGSw 


Ko.  1 .    1 7S3»  July  <S4.    Dk  Leakmont  agamtt  Watsok  etf^ugbtoit. 

See  Note  of  Ho^  3-  voce  Cokpknsatk>x. 

No.  2.    1 742»  June  £9^    Bowan  offainst  Bark. 

The  Lords  fbmid  funeral  charges  pieferable  to  huidlord^s  h j^hec  for  renfv  agreeah^ 
to  L.  14.  §  1.  L.  45.  Digest  Ik  Xe  ei  Skmp.  Fan. 


No/S.     174d,  July  26.     P£TSE8.  Ogtliflrt  MONSO. 

This,  was  a  competition  betwixt  fimecal  chaiges  and  mecScaments  on  deathJ^ed,  wliicIL 
af  them  were  preferable,  there  not  being  sufficient  subject^  at  least  in  tins  oountiy,  to  pay 
both.  The  Commissaries  prefbnced  the  funeral  expenses ;  and  on  a  bill  of  advocation  for 
Mr  Monro^  the  case  was  reported  by  Lord  Easdate.  I  thought  the  funevator  prefeiable 
agreeably  to  the  citiI  law,,  but  the  Lords  found  them  preferable  paHpaasu.. 

No*  4.    1 752^  Dee.  2S.  A.  agatwt  B^ 

Loan  Ju&TicBiXlLnaK  refoited  a  case  fbr  adme,  IVhelher  oredftani  for  a  wifelifunend 
charges  have  a  prefetenoe  in  the  hudbandV  eflSaete  to  Us  other  cvediton?  We  were  no 
quorum,  and  therefore  could  not  decide  it,  but  both  Preudcnt  and  Justase-Clexk  thought 
they  had.  But  I  thought^  diough  the  husband  was  lialde^.yet  the  kw  gare  no  preference 
an  any  effects  but  tkosa  beldnging  to  the  defimct^  wl^di  did  no  hurt  to  aommeicei 
whereas  the  otherwould  go  great  hur^.  and  eatend  to  parents  and  children  as  wdlas 
husbands  ^ad  their,  heirs.  Vide  Newton,  Decagon  1^  (Diet.  No.  127.  p.  6924.)  The 
JPMidaski  agreed  as  to  fonardb  of  cfaildmi,  and  they  sesased  tofound  llicir .<^nion  on 
ike  supposed  or 'rather  imag^Baiy  opimon  of  a  conaamunion  of  goods.  But  what  would  be 
iii».<Me  €|f  other  mmtmixmh  ns-of  aaetetites  orcoipointkmis  ? 
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Na  5.    1 759,  Jan.  la    Peoymts  M'Aulat  and  Lindsay  aga/mU  Haix. 

A  BispuTx  having  arisen  betwixt  Provosts  M'AuIay  and  Lindsay,  who  had  furnished 
aiounung  above  L.120  at  Lord  Kimmergham^s  death,  and  had  confirmed  his  library 
before  the  Commissaries  of  Edinburgh,— -and  Mr  William  Hall,  the  deceased^s  clerk,  as 
trustee  f<n-  sundry  great  creditors  for  sums  amounting  to  several  thousands  of  pounds 
sterling,  who  had  confirmed  before  the  Commissaries  of  Lauder, — 17th  January  1733 
the  Lords  preferred  the  confirmation  at  Lauder,  but  remitted  to  the  Ordinary  to  hear 
how  far  mournings  fiunudied  to  diiidren  or  servants  were  privileged  debts,  and  preferable 
to  other  creditors.  Upon  this,  by  ccmsent  die  books  were  sold,  and  Mr  Hall  paid  the 
■mney  to  these  two  merchants,  but  took  thdr  bills  for  it  in  expectation  as  was  said'of  their 
getting  the  creditors  consent  to  dieir  preference*  Mr  Hall  never  demanded  payment,  but 
his  heir  now  sue,— 4md  the  defence  was,  that  these  mournings  being  no  more  than  by  cusu. 
torn  was  suitable  at  the  intenaeBt  at  one  of  Lord  Kimmergham^s  rank  and  station,  they 
were  properly  funeral  expenses,  and  therefore  privileged  and  preferable.  Lord  Stridien, 
Offdinairy,  repelled  the  defimoe,  and  they  redaimed.  Both  bill  and  answers  are  well  drawn 
and  worth  reading.  My  opinion  was,  that  custom  done  ought  to  determine  ^rfiat  ou^^ 
to  be  accounted  funeral  expenies,  that  mourning,  hangings  for  the  rorans,  entertainment 
for  the  company,  be.  were  doubtleas  sudi,  and  priinkged,  and  therefore  such  where  cus- 
tom required  the  chikhren  to  be  in  mourning  at  the  interment,  the  sons  to  attend  the  body 
to  the  grave,  and  not  long  ago  the  daughters,  but  now  they  must  At  by  the  corpse  and 
attend  the  chesting.  I  saw  no  reason  why  their  mournings  that  they  used  at  and  before 
the  interment  should  not  be  as  much  privileged  as  mourning  hangings  for  rooms,  so  Uke- 
wise  of  the  servants,  but  I  thought  no  more  was  privileged  than  what  was  used  at  or 
before  the  interment,  and  tbeeefore  I  doubted  of  the  Lady^s  mournings,  who  was  not  with 
her  hosbaad  in  Edinburgh  when  he  died,  but  at  Kinunergbam.  The  President  doubted 
if  that  was  a  good  reason  to  make  a  diffisrenoe,  because  though  she  were  in  the  house,  yet 
Ae  does  not  appear.  We  sustained  the  defenoe  for  the  merchants,  but  iwserved  to  the 
.pursuer  to  be  beard  whether  thare  are  any  articles  in  the  accounts  that  were  not  to  he 
used  at  or  before  the  interment 


GAME. 


No.  i.  17^8,  Feb.  8.  Mr  David  Gregory  against  Wemyss  of  Lathockair. 

CkJtoomY  having  gonca  fowling  with  addg  and  gun  irifth  one  Bmrd  withhim  who  had 
another  gun,  Wemyss  met  tbeai  and  Uxk  Bwrd^s  gun  (rem  him  as  having  no  right  in 
fold.  Gregory  sued  him  before  Ae  Stienty  whoordered  restalution  ef  th^guii,  and  found 
expenses  due  Wemyss  adipocaled  die  cause,  and  ofBrneoA  to  pro^  that  Batrd  was  a  com- 
fowler  in  terms  of  the  atit  1707,  and  Aat  1m  kiDed  and  soM  wild  fowl,  shot  haras^ 
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fcc.  Gregory  detiicd  the  &cty  but  alleged  not  relevant  unless  he  made  it  a  trade,  or  2Jo^ 
if  he  werfr  snchjet  he  could  nol  seize  and'  detain  the  gun  without  aoing  for  confiseationf 
3tioy  that  Baird  was  only  carrying  another''8  gun.  for  Iiis  use  and  that  the  gun  was  Jiis. 
Replied^  Killing  for  sale  is  the  character  of  a  common  fowler,  and  in  proof  thereof  th^ 
Judge  should  confiscate  tlie  gun  to  the  defender  wlio  apprehended  it,  and  that  Gregory 
had  not  properly  his  property  of  the  gun,  and  if  he  had,  noti  rckvaty  since  Baird  a.oommoi| 
fowler  had  the  use  of  it  I  reported  the  case,  and  the  Lords  repelled  the  reasons  of  ad^ 
vocation,  and  remitted  the  cause.  Renit,  Driunmore,  Haining,.  Strichen,.  KilJkerraii>. 
tt  TOfK— 23tl  January  .1753,  Adhered^ 


GLEBE. 


K(K  L  ns*,  Feb«  8.    Mb  FAEQPHiJt  Bs^Toi^r  agakut  Willimm  DstLLMSk 

T&K  Lords  refused  the  bSL 

No.  2;     r7S6>  Nov.  9.    Mia  Mackte:  againsf  Wihi^tA^  Neile.. 

Thk  Losds  found  that  the  glebe  oould  not  be  in  any  manner  Caitd^  and  therefocr 
suspended  the  letlets  mmglkiUr^ 

No.  S.     1745,  JiUL  S.     MiNISTBS  of  ElLWINKINa  OgMMf  GlASGQW* 

The  question  was  anent  the  L.90  Scots  payable  to  Ministers  for  their  grass  by  the  21  st 
act  1663:  There  were  in-  thiis  parish  about  900r  heritors  of  kirk*Iands,  and  great  £^utes. 
nkich  was  nearest  the  manse^  and  which  nearest  the  glebe,  and  whether  the  lands  nearest 
the  manse  or  nearest  th^  glebe  are  primarily  hable  r  SdTy,  Where  the  land' nearest  the 
manse  ^er  gkbe  are  all  arable  whether  (he  L.80  ought  to  be  assessed  only  on  the  proprio- 
lor  of  diose  nearest  lands  or  on  the  whcde  heritors  of  kirkJands.  In  this  case*  the  Pres- 
bytery had  laid  the  L.80  wholly  on^  Glasgow,  and  he  brou^t  the  question  before  us. 
Several  of  ua  Uiought  that  the  L.80  Seots  is  due  even  when  there  are  no  kirk-lands;  Sdly,. 
That  where  the  L.20  is  due  instead  of  grass,  it  ought  not  to  be  allocated  allenariy  on  the 
heritors  of  die  nearest  lands-  but  upon  the  whofe  heritors.  Of  this  opnion  were  Amiston 
and  Tinwald  v  and  others  thought  the  reBef  was  only  against  heritors  of  kirk-lands,,  and 
tfierefore  the  L.80  should  only  be  aHocated'  upon  the  heritors  of  kirk-Iknds  where  there  are 
such, — and  of  diis  opnkm  were  the  Presidttit  and  dkema.  And  others  of  us  thought, 
that  where  there  were  no  kisk-Iands  dlere  could  neither  be  designa^n  nor  L.80  by  the 
act  166SI  wbatemer  might  be  due  by  custom  since  the  rescmded  aets  16Mr  and  1649,— and* 
of  this  opuaion  were  the  Piesident  and  L  The  Lords  found  alL  the  heritors  whether  of 
kirk-lands  or  temporal  landaliable,  in  which. I  dKd. not  vote^  and  the  Court  were  much 
prided.  The  Court  were  muoh  divided^as  to  the  seeond  question  proposed,  whether  by 
the  act  the  heritora  of  temporal  landa  have,  relief  of  the  heritors  of  kirk^Iands,  and  ltt|[ued 
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it  long*  Thejr  were  mucli  divided  till  I  obcerved  that  that  queBtion  oould  not  properly  be 
determined  here  betwixt  the  Minister  and  only  ant  heritor  ;ip— and  therefore  we  went  no 
further^  but  miqpended  the  decreet. 

No.  4.    175I»  June  15.    Steel  against  Sie  William  Daletmple. 

Ik  a  snspension  of  a  decreet  of  Presbyteiydieflogmng  horses  and  cows  grass,  after  many- 
▼atious  proceedings  and  proofs^  we  remitted  to  the  Lord  President  and  Drummore  to 
io^iect  and  report  with,  a  plan»  which  they  did,  and  dtered  part  of-  the  ground  designed 
by  tbePresbyteryy  and  substituted  another  piece  of  ground  in  place  of  it  as  more  proper 
and  more  convenient  to  both ;  but  a  doubt  was  sugg^ted  whether  this  Court  could  make 
new  designation,  or  if  we  should  remit  it  to  the  Presbytery.  But  the  President 
dear  we  could  make  the  designation,  and  we  did  so  accordingly.  We  found  no 
eipense  of  process  due,  but  found  the  decreet  must  be  eztsacted  on  their  joint  ezpence. 


No.  5.     \15lr  June  2a    Ministee  of  Dukfeemline  againH  Black. 

This  was  a  suspension  of  a  deognation  by  the  Presbytery  of  horse  and  cows  grass  to 
the  Minislter.    The  dlief  ireaaons  of  rsuspeniion  were,  two^  fii%t  that  there  werebther  kirk* 
knds  nearer,  2dly  that  the  lands  designed  were  arable  lands..    A  proof  was  allowed  and 
thisJay  advised,  when  it  appeared  that  the  lands  of  Craig-Coupar  were  indeed  near,  and 
more  convenient  for  the  Minister,  but  they  were  all  arable  lands  except  two  pieces  of 
ground  that  had  been  gardens,  and  a  barn-yard,  but  the  fences  or  dikes  now  in  disrepair^, 
which  were  for  the  most  pact  in  grass,  but  one  of  them,  sometimes  laboured ;  but  we  did 
not  think  these  were  such  grounds  as  were  by  the  act  intended  for  Ministers  pasture 
grounds,,  and.  it  also  appeared   that  they  were  not  sufficient  without  taking  some  arable 
bmda.    And  as  to  the  suspender^s  lands  it  appeared  that  there  was  one  acre  designed 
callol  the  wet-acre,  that  was  somewhat  wet,,  and  therefore  not  proper  to  be  dunged,  but 
was  immemonally  laboured,,  and  left  out  in  grass  alternately,  that  is,,  three  years  in  oats,, 
and  three  OK  four  years  in  grass,,  and  other  two  roods  and  21  falls  designed  that  was  in 
use  to  be  dunged  and  sown  with  beer,  peas,,  and  oats,  as  the  other  land  that  they,  called. 
Acredale,  though  also  sometimes  left  out  in  grass  as  the  wet^urre  was ;  and  we  thought 
that  m  the  construction  of  the  act»  those  were  arable  lands,  which  oould  not  on  the  one 
hand  mean  lands  that  could  not  at  all  be  laboured,  for  there  is  scaice  any  such,  nor  2dly 
could  it  only  mean  landathat  were  always- in  tillage,  otherwise  someof  the  best  lands  in. 
Scotland  wouM  not  in  the  sense  of  the  act-  be  arabte ;  but*  we  thought  that,  die  act  meant* 
Hmds  that  had  not  been  laboured,  and  were  not  fit  for  it ;  therefoie  we  suspended  the  lefi^ 
tera  <imp/tctit€r,.reflerving  to>tbe  Ministar  to  insist  for  his  L.90. 


GROUNDS.  AND  WARRANTS. 


No.  fc    17S5,  Nov.  7.    Geaham  against  Reid. 
See  Note  of  No.  1.  iH^i  Assionatioi;. 
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HEIR  AND  EXECUTOR. 


No.  1.  1741,  June  4.  Thomas  P&inglk  agaimt  Executors  of  Pbingle. 

A  TENANT  entering  into  a  grraisskroom  at  Whitsunday  and  the  tent  payable  half  jrearly/ 
the  first  payment  being  the  first  MartiiimaB  after  his  entry,  and  the  heritor  dying  after 
Martinmas, — the  Lords  found,  that  he  having  sunrived  both  the  legal  terms,  his  execu- 
tors have  right  to  the  rent  not  only  payable  at  Martinmas  but  also  at  the  fiiDowing  Whit* 
Sunday  after  the  heritors  death,~Mnuch  agunst  the  inclination  of  several  of  os,  who  were 
for  the  interlocutor.  But  we  thought  oursdves  tied  down  by  fontiet  precedents,  Slat 
February  163^  L.  Westnisbet,  observed  by  Durie  and  also  by  Spottiswdod,  terbs 
ExscuTBT  ta/fie,  (Dict.  No.  15.  p.  16,863)  and  90th  July  1<71,  Guthrie,  (Diet,  No 
26.  p.  15,890.) 

No.  S.    1744,  Dec  7.    SiR  W.  Dalrtmple  ogainH  Ladt  DALmTMri^s. 

Sir  John  Daj.rymplx  died  24th  May  1743.  He  had  a  field  of  clover  on  the  ground 
whereof  that  was  the  first  year  or  crop,  having  been  sown  with  the  barley  the  preceding 
year  1742.  .  There  was  also  a  field  that  had  been  sown  with  rape-seed  but  did  not  pros- 
per, and  the  day  he  died  a  number  of  ploughs  were  yoked  and  ploughed  the  whole 
ground,  and  it  was  sown  with  barley.  The  competition  was  betwixt  his  rdict,  executrix, 
and  his  h&r  Sir  William,  for  the  crop  of  clover  of  the  year  1743  and  for  the  barley  crop. 
There  was  also  a  competition  anent  other  grass  grounds,  in  respect  Sir  John  survived 
Whitsunday  ;  but  as  to  this  none  of  us  made  any  difficulty  that  it  belonged  to  the  heir. 
We  all  agreed  likewise  as  to  the  barley  sown  after  his  death,-^but  Amiston  doubted.  As  to 
the  clover. we  also  adhered,— but  Amiston  differed,— and  the  case  was  mentioned  of  wheat 
sown  at  Lammas  and  the  heritor^s  dying  at  or  before  Martinnms.  The  President  thought 
the  heir  would  have  the  crop,  from  which  I  own  I  differed,  but  I  did  not  hear  Amiston. 

No.  8.    1745,  June  1 1.    Campbell  against  Campbell  of  Skirven. 


Lands  bdng  let  to  different  tenants,  whereof  some  paid  fore*haaid  rent,  that  is  the  entry 
was  at  Wlntsunday,  and  therefore  th6  removld  also  at  Whitsunday,  but  the  whole  rent 
payable  at  the  Martinmas  after  the  tedy,  though  <mly  half  a  year's  possessidki  was  then 
past;  others  were  after-hand  tent,  that  is,  the  rent  was  payable  Martinmas  come  Ayear 
after  the  entry,  that  is,  at  the  Martinmas  after  rouping  the  crop,  and  what  victual  was 
due  was  payable  betwixt  Yule  and  Candlemas  after  separation  of  the  crop^— and  parties 
differed  whether  it  was  grass-rooms  or  corn-rooms.  Amiston  was  for  distinguishing 
betwixt  com  and  grass-rooms.  Tinwald  thought  that  the  heritor  dying  after  the  Mar- 
tinmas, his  executor  had  right  only  to  the  half  of  the  f<Mf«-]iaad  rent  payable  at  the  tenn^ 
and  I  inclined  a  little  to  the  same  opinion ;  but  there  were  so  many  precedents,  to  the 
contrary,  that  I  thou^t  we  could  not  now  alte^  them,  and  fixr  tliesame  reason  I  thought 
we  could  not  distinguish  between  ooro  and  grasA-rooms ;  and  iScewiae  because  I  ibought 
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it  would  make  such  questions  altogether  arbitraiy,  aod  occasion  many  disputes  whether 
th«  XQOvns  were  com^ir  gr^itMtwms,  or  whether  most  of  the  one  or  the  other ;  and.|ieoord- 
ingly  we  found  in  this  case  that  Archibald  Campbell  of  Skirven  haying  survived  Mar- 
tinmas 17S6  his  executors  have  right  to  the  whole  rents  payable  at  that  M artinmas 
whether  fore-hand  rent  or  not,  and  the  victual  rent  payaUe  at  Yule  and  Candlemis 
thereafter ;  and  that  his  son  Dougal  having  survived  Whitsunday  173T  (thou^  not  infeft) 
his  executors  have  right  to  the  half  of  the  rents  payaUc  at  the  M^krtinmas  thereafter,  and 
of  the  victual  i*ent  payable  betwixt  Yule  and  Candlemas  thereafter,  agreeably  to  thedeoU 
aioD' 4th  June  1741,  PQiigI%  (fV^)  ^^  aeveipd  others  there  mentioned^  wd  also  in  the 
p^KTs.— (21st  Feb.  1745.) 

The  interlocutor  pronounced  21st  February  was  very  incongruously  express^,  and 
there  came  a  bill  from  the  defender  praying  an  explanation,  which  with  answers  brought 
on  the  case  to  be  urgued  at  great  lengdi  on  Satmrday,^— and  thb  day,  (11th  June,) 
Tinwald  was  keen  against  the  ibteilocutor.  AmisCon  was  for  it,  but  only  oa  die  suppa- 
fiSaa  I3biat  it  was  a  grass-room  and  not  pioperly  fbreJhand  rent  But  the  Bar  offered  lo 
prove  the  contrary,  and  that  the  rent  payable  at  Martmmas  wps  for  the  crop  then  yet  lo 
be  sown ;  but  the  pursuers  supposed  that  these  farms  w«re  4)riginally  gtasa^noams  wJudh 
oecasidned  the  payment  of  vents  in  that  manner,  and  continued  notwithstanding  the 
ai^ge  from  being  a  grass-room,  to  a  ONrn-rooDL  Annston  thought  on  thatsuppositioD 
that  it  ought  not  to  be  conadered  as  fore-h^nd  rent,  but  as  .if  it  were  still  agnns  rent ; 
but  yet  he  still  argued  and  gave  his  opinion  i^iunst  die  executors  on  the  supposition  of ' 
its  being  a  corn-room.  The  question  put  was,  whether  a  proof  before  answer  of  its 
being  a  corn-room  ot.not  ?  and  if  it  carried,  not,  then  we  were  to  pronounce  tlie.interlocutor: 
marked  21  st  Febnuoy,— and  it. carried  to  allow  a  proof. 


■1— .^ 


UEIIUAPPABBNT. 


'  No.  I ;    i  794,  Dec.  .10.    Lady  Rattab  against  Sinclair  of  lUttar; 


Tan  L^Hrds' sustained  process  on  a  sonmona  upon  the  pasnvetitle.offjhaige .to  cntei* 
though  Ae  summons  was  raised  and  executed  wilhin'the  year^  This  caiiie  fi^st  before 
me  and  then  the  process  had  be^  ca&^  seen  andntuned  tiilr8.afiii«ap»  aiB|d  therefore  I 
found  no  process*  But  thereafter  the  piuauer  altered  the  day  of  ooaqpearmD|ee»  pid  the 
proeess  ooming  before  Lwd  Leven^  he  reported  it,  and  the  above  jii4gpieiit  w^s  gjiven. 

No.  2*  1786,  July  18.  Murray  of  Coiiheatii  o^tn^  NisLaoN  (rf'ChappIe. 


'fetioficd  and  paid. 


qgprimog 
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No,  8.    1736,  July  27.  Duke  of  Argyll  against  Campbell,  (Douglas.) 

FoujfD  tkat  the  process  1704  interrupted  the  prescription  only  of  wages  that  fell  due  in 
tliree  years  before  that  process ;  2dly  tliat  the  anMU»  ddiberaiuU  did  not  stop  that  prescrip- 
tion. 

No.  4t,    1 7S7,  Feb.  8.    John  Hamilton  agaimt  James  Petrie. 

(This  case  is  stated  in  the  Notes  exactly  in  the  same  words  as  in  the  Diedoiunry.) 

No.  5.    1751,  Nov.  26.    Creditors  of  Easterfe ark,  Competing. 

ALEXiiNDEB  Ross  of  Easterfeam  in  1692  acquired  a  proper  wadset  for  3000  mierics  on 

•  the  wester  quarter  of  Meikle  Allan,  anid  pud  a  conuderable  si^yperplus  duty  to  the  rerer- 
ser.     Afler  his  death  his  son  and  heir  William  Ross  without  making  up  any  titles  pos- 

•  sedted  the  wadset  and  acquired  the  reversion  and  whole  property  of  the  laiyds  and  was 
'  infieft,  and  contracted  debts,  and  gave  an  infeftment,  now  in  the  person  of  Ales^ander 

Ross ;  and  after  his  death  his  creditors  adjudged  from  his  son  on  spedal  charges  to  enter 
heir  to  him.  But  thereafler  Robertson  and  others  adjudged  from  the  son  as  cbiM:ged  to 
enter  hdir  in  qiecial  not  only  to  William  the  father  but  to  Alexander  the. grandfather  to 
'  make  a  title  to  the  wadset,  and  thereupon  insisted  to  be  preferred  to  the  other  creditors 
on  that  wadset  right  The  case  was  reported  by  Drummore.  We  agreed  that  the  wad- 
set, whether  proper  or  improper  was  not  extinguished  by  Williams's  possession,  because 
he  was  both  wadsetter,  (at  least  the  wadsetter's  heir)  and  also  reverser ;  but  we  vnani- 
moudy  found  that  WilHam  being  infeft  in  the  property  of  the  lands  on  John  Monroes 
disposition,  and  also  apparent-heir  in  the  wadset,  though  he  did  not  complete  his  title  as 
heir,  and  having  on  the  faith  of  his  right  as  proprietor  granted  infeftments  arid  contracted 
other  large  debts,  that  the  wadset-right  could  not  now  be  reared  up  in  order  to  defeat  those 
debts ;  and  therefore  repelled  the  objection  for  Robertson  to  Captain  Rosses  infeflment, 
and  to  the  adjudications  that  had  proceeded  without  any  special  chaigc  to  old  Alexander. 
In  this  case  Robertson  quoted  both  the  cases  of  Dundonald  and  Coulterallers ;  but  it  was 
answered  that  in  both  these  cases,  the  rights  of  the  creditor  were  sustained,  particularly 
the  Marchioness  of  Tweddale's  in  the  first,  and  Dickson  of  Kilbucoo  in  the  secpnd,  though 
the  decisions  between  them  went  on  the  footing  of  the  investitures ;  and  the  Preudent 
told  me  that  after  parties  had  agreed.  Dundonald's  case  and  thereon  got  the  judgment  of 
the  House  of  Lords  affiiteing  our  decree,  he  understood  that  if  it  had  not  been  agreed, 
our  deeree  would  have  been  reversed.  What  greatly  influenced  my  opinion  as  well  as 
that  of  some  others  was,  that  the  right  acquired,  from  Monro  was  truly  the  substantial 
right  of  property,  and  the  wadset  though  ,/^ra  veriorum  a  temporary  right  of  property 
was  in  reality  no  more  than  an  encumbrance  extinguishable  by  a  single  renunciation  or 
order  of  redemption,  which  William  might  have  used  as  reverser,  against  himself  as  heir 
of  the  wadset 

*^*  The  case  of  Menzies  against  Dickson  here  referred  to  as  vou  SumioH  Ain>  Vassal 

is  No.  4.  vou  Heir  cvm  benkficio. 
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HEIR  CUM  BENEFICIO. 


No.  1.     17S6,  Feb.  17.      Mubrat  against  Cbawfurd. 

1788,  July  11.    Cbawfurd  against  Young;  and  Strachan'& 

Ceioiitors  against  His  Daughtb&s. 

The  Lords  found,  fin  the  cafe  of  Murray  agmnst  Crawfurd,  4th  July  1735)  that  the 
heir  cfffM  benefieio  could  not  stop  the  sale.     85th  November,  Altered. 

In  this  grand  question^of  the  heir  cum  benefieio^  the  Lords  adhered  to  the  interlocutor 
JtBih  of  November  last,  finding  that  the  creditors  could  not  carry  on  the  sale,  by  the  Pre- 
sidefifs  casting  vote.    Pro  Mlnto,  Drummore,  Haining,  Strichen,  Tweddale,  Dun,  Leven:* 
Con.  Royston,  Newhall,  Justice^Clerk,  Monzie,  and  ego.  Kilkerran  sick. — 17th  Feb.  1736. 

The  Lords  (11th  July  1738,  in  the  cases  of  Crawford  and  Strachan)  found  that  the 
creditors  have  a  right  to  bring  the  estate  to  a  sale,  notwithstanding  the  heir  offers  the 
proven  value.  Pro  vrete  Royston,  Justice-Clerk,  Minto,  Haining,  Kilkerran,  Balmerino, 
M<m^e,  Easdale^  Murkle. 

« 

No.  2.    1 788,  Nov.  28.    Crebitors  of  M'DouALL  of  Crichen,  Competing. 

The  Lords  unanimously  found,  that  neither  the  priority  of  citation  nor  of  decreet  of 
constitution  can  give  any  preference,  notwithstanding  the  heir  is  served  cum  henefido.  But 
found,  that  while  the  subjed  is  in  nudiOf  they  ought  to  be  preferred  according  to  th^ 
real  diligence  against  the  subject,  otherwise  that  they  be  preferred  pari  passu.  Anuston 
justly  observed,  that  to  find  otherwise  would  be  quite  inconsistent  with  our  last  judgment 
finding  that  the  creditors  can  bring  the  estate  to  a  judiciid  sale ;  though  if  .our  judgment 
had  been  otherwise  in  thatpoint»  he  should  have  been  of  the  same  opinion  in  this  question 
of  preference. 

No.  8.    1741,  June  19.    Creditors  of  M^Douall  of  Crichen  against  . 

Crichen. 

The  Lotds  femd  that  M*DduaH  must  pay  down  the  price  and  interest  to  a  seques- 
ter to  be  appointed  by  the  Court,  to  be  employed  profitaUy  for  Uie  creditors.  2d  July 
Adhered,  and  refused,  except  as  to  the  debts  due  to  himself,  and  re^tted  to  the  Ordinary 
to  allow  him  to  retain  a  proportita  answering  this  on  caution. 

No.  4.    1742,  No¥«  12.    Menzies  against  Dickson. 

-  One  infeft  by  precept  otclart  cofufof  in  the  property,  purchased  the  superiority,  and  got 
a  dispoaition  containing  procuratory  and  precept,  with  two  charters  of  the  lands  a  me  and 
dewitj  andontbeprocuratoxy  obtained  a  charter  from  the  Crown;  but  never  was  infeft  in 
the  siqperiority  V  and  his  son  possessed  on  his  contract  of  marriage,  wherrin  the'fiflUher  pro* 
rided  the  lands  to  him ;  and  the  grandson  served  heir-general  to  the  grandfather,  and  took 
infeftment  on  the  Cniwn*s  charter,  but  no  otherwise  infeft  Umself  m  the  prop^y,  nor  did 
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he  serve  heir  to  bis  father.    This  found  no  consolidation^  and  that  he  had  ooljr  ri^^t  to 
tlie  superioritj. 

1741,  Dec.  15. 

First  find  that  the  pK^rtjand  saperioritjr  werenot  eonsoGdat^d  in  tihe  person  of  either 
Alexander  third  or  Alexander  iidb,  and  fiod  that  the  purfuer  the  heir  of  Alexander 
third  cannot  quarrel  the  charter  by  him  to  bb  bmtber^John  Stto.  A  hearing  Januaiy  8th, 
Whether  the  pursuer  as  heir  served  to  the  last  Coulterallers  thou£^  cum  bauficio  can  quar- 
Tcl  any  of  his  deeds,  though  concerning  subjiects  not  in  the  inventory  ?  and  to  lay  before 
us  at  same  time  the  value  of  the  subject ;  and  28th  January  1742  adhered  as  to  the  two  first 
points.  As  to  the  other  point  on  which  the  hearing  was  aj^iointed,  they  found  that  th0 
sen  ice  even  eum  beneficio  bars  him  from  quarrelling  the  deeds  of  Alexander  fifth.  IStit 
November  1742  The  Lords  altered,  and  found  him  not  barred  by  his  service. 
(Reference  is  in  the  Dictionary  erroneously  made  to  the  title  SirpuuoE  asi>  Y/^SAh.) 

No.  5.    1749,  July  12.    SiE  Kenneth  M'Kenzie^  SvtppUcafit. 

• 

The  petitioner  being  at  Mahon  when  his  brother  Sir  George  died  90lh  May  174$; 
leaving  a  wife^  and  not  known  whether  with  child  or  not,  the  petitioner  could  not  at  that 
distance  record  inventories  in  ocder  to  a  service  emm  beMeficio ;  and  the  Sberifluderka 
aerified  to  record  them.  Now  therefore  he  prayed  for  our  authority ,— and  we  authorized  die 
leoording^  but  would  not  determine  what  effect  that  would  have^-^and  therefore  ceserrcdl 
ip  bH  parties  to  be  heard  on  the  effect  of  such  recording..  ^ . 


HEIR^PORTIONER. 


Ne.  I.    I7is^  Feb.  I.     Psitpa  aguimt  Psadtbs. 

The  Lords  found,  (me  rtftrtnU)  that  die  principal  messuage,  with  office-houses^yard^, 
and  ovehard»  bdongs  to  the  eldest  hei»<fX)idoiitr  withoiit  dbrioon  and  wMiofit  any  reeom^ 
]ieB8e  to  the  other  heiM-portioneFB.  This  passed  without  a  vote^  But  se^«!i>al  were  of  a 
d$ftrent  opinion  in  point  of  law,  had  it  not  been  the  pveoedant  ITOT,  Cowi»agatasl  Cowie, 
picT.  No.  6.  p.  5362.)  particularljr  tha  Preiidmt^  Muvkla^  and  L 


No,  2.    1 74^^NoT.  2.    Lab¥  HomxQH  ^jgoifut  Sib  Gfioftoe  Punbah. 


Av  estate  devdraig  to  thjnee  several  hOTs^rtioQ«%  whetein  dberewera  two  fiiu^sape^. 
Vorities^  the  question  was>  whether  the  eldest  had  right  to  sett  the  superiorities  wiljioat 
voenpenae^  or  if  they  should  divide?— ^uid  consequently^ if  these  were  but  o«e^.thaft  dMsa 
bebeiwd  to  lie  a  reeonqpense.  Drunnnoae  thought  the  eldest,  bad  righllaboib  supemv 
ties  vnthout  any  reecnnpense^r— but  aAer  he  read  Locd  Stair  he  aUersd  hia  opinion.  Anris^ 

lp%tbi?ugbt  the  ddaikhaAhfg.  election 


%eMid'^ldl)»¥<fllife  OAW  wMmit  tMHtipensift,  and  4)^  youngcJet  tloae  at  aQ^  l*he 
Lords  found  the  eldest  had  right  to  one  superiority  and  the  second  to  the  other,  and  that 
both  were  liable  for  a  recompense  to  the  tliird  for  her  proportion  of  the  feu-duties,  but 
without  regard  to  the  casualties. 

Na  a  1 744,  Nov.  8.  -Cbeditors  of  Rosebeqey  against  Ladibs  Primbose. 

The  Lords  adhered  to  my  interlocutor  finding  that  the  Ladies  could  not  compete  with 
the  creditor'*s  adjudication,  or  have  any  preference  bn  the  heritable  subjects  yet  exuint  for 
any  part  of  other  heritable  subjects  that  the  Earl  or  his  cedents  may  have  intromitted  with 
more  than  their  half.  The  Pmsidsnt  ¥»«  cleaf  that  these  intromissions  ought  to  be  im^ 
puted  in  satisfaction  d£  the  EarPs  and  his  cedents  half  of  the  univerniat ;  2do  that  the  cre- 
ditor's adjudfieation  and  ehargt  agtomt  sip<dors  gave  him  no  In6re  tight  than  was  in  the 
Earl^  and  that  the  Ladies  were  preferable  to  him  by  the  father*s  diq)o$ition  for  the  full 

half  of  the  tmiversitas ;  and  Dun  was  of  the  same  opinion.     But  all  the  rest  differed  in 

• 

both  points.  Amiston  argued  long  and  well,  and  said  that  in  the  law  of  Scotland  there 
was  no  action  ^/Smit/ue  ercuciciid^,  that  heirs-portioners  succeeded  each  equally  in  eveiy 
heritable  subject ;  and  I  observed  as  a  further  argument,  the  interest  of  superiors  in  that 
succession,  that  a  superior  giving  a  ehartel'  to  heirs  whatsoever,  if  there  were  diree  daugh- 
ters, emAk  behoved  to  be  bis  vassal,  whatever  lands  the  deftinot  aiight  hate  fadd  of  othef 
superiors ;  and  if  there  were  three  subjects,  one  held  ward,  another  feu,  anbdier  Uend^ 
and  three  daughters,  one  one  year  old,  another  ten  years  old,  a  third  major  and  married, 
this  Court  could  not  give  the  wa^laad  to  the  ddM,  to  cut  die  superior  oiit  oi  warj 
and  marrii^,  nor  to  the  youa^t  in  prejudice  of  the  heirs.  Therefore  Amistonjobserved 
that  intnxnisnon  with  one  subject,  more  than  the  intromitteFs  right,  could  not  extinguish 
her  right  to  another  subject,  and  if  the  younger  children  had  in  tliis  case  completed  their 
rights  by  adjudication  against  Rosebeny  and  infeftment  from  the  several  superions  the 
intromission  of  one  of  them  with  one  of  the  debts,  for  example  Lord  Primrose,  could  not 
transfer  to  the  other  asters  her  ini^ftment  in  General  Preston^s  estate.  Nest  as  to  the 
diligence, — ^that  the  property  remained  with  Ae  last  Bosebeny  notwithstanding  ^is  general 
disposition, — diat  after  his  death  the  Ladies  had  ji»  ttd  rem,  but  the  real  right,  theytts  mi 
1%,  was  m  hartdkattjacenUt  and  transmitted  to  this  Roseberry  by  his  inS^ftment  when  he 
was  infeft,  and  to  the  creditora  by  their  charge  to  enter  heir  in  special,  irfiieh  carried,  not 
the  Eari*s  r^ht  of  apparency  only,  but  the  fufl  property  that  was  in  the  defunct,  and 
which  adjudicatioiB  were  cxnnpleted  by  charges  against  superior, — and  a  contrary  judgment 
^wouid  overturn  the  foundations  of  our  law,  and  security  from  eur  records. 

Na  4.    1 750,  Jan.  2.    Chalmebs  against  Chalmebs. 

This  question  w|ui  idiout  ^the  jMT^Mspiiai^  of  the  eldest  sis^  and  scane. superiorities ; 
Whether  the  eldest  sislerslMndd  hinw  not  only  the  garden  but  oxdiard,  both  being  about 
iko  acx^  4nd  a  half  uidosed  ti^efhar  wi|h  a  hedge  ?  Sds,  so  much  of  the  avenuu  as  the 
gird^  oubfyth  «d09  n^iiehed  ?  and  we  Sanmd  abe  had  right  to  them,  and  to  the  office- 
hgi|8<s  a4)^i9^itfkr«iH^.  «pdeie|d  a  b^^/igg  as  to  the  snpworiti^  Whether  they  are  to  be 
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divided,  or  if  they  go  to  the  eldesty-^-in  which  case  we  agreed  that  the  yoaoga  thovld  h«re 
the  recompenfle. 


HERITABLE  AND  MOVEABLE. 


No.  I.    1735,  July  25-    SiE  John  Dalrymple  ctgainst  ExEcirroRs  of 

Halkett. 

See  Note  of  No.  L  toet  Bakk. 

No.  2.    1 735,  Juty  9,  89.    Daugrteb  dT  Mokro  4;^JiMt  MoKEa 

The  Lords  found  the  bond  not  rendered  moveable  neither  by  the  process  tor  payment 
Bor  by  the  trust-assignation.    29th  July  The  Lords  adhered. 

No.  S.    1736,.  Jan.  )4.    Balfour  against  Wilkiesok. 

The  Lords  found,  that  the  reliereompetent  to  this  executrix  against  the  heir,  of  sums 
|iaid  by  her  before  her  marriage,,  fell  under  the  ju$  mariti^  though  the  sums  paid  were 
Jbonds  bearinir-annualifinL. 

No.  4.    1736^  J$sn.  21 .    Cii£Xkitoe&  of  Cavz:  agoMst  Mv^^at. 

The  Lords  adhered,  and  thought  the  sum  both  arvestable  and  even  moveable,  though 
the  creditors  had  acceded  to  the  trust  right.. 

No.  5.    1737,  Jan.  5.  July  3.     Fisher  against  Mttrrat; 

The  Lofds  found  the  wife  EU^beth  Fbher  entitled  to  the  half  of  the  property,  of  the 
whole  moveables  and  e3(eoutiy,.includiiig  the  half  of  what  by,  the  former  interlocutor  she 
liferents  to  makeup  the  defidency  of  her* annuity  as  well  aa  the  rest,  (pu  reniteTUc.)-  This 
was  determined  ib  ocmsequence  of  an  interlocutor  of  the  Lord  Ordinary,,  finding  that  the 
provision  in  the  ogntcact  of  manriage  of  moveable  goods  and.  gear  induded  debts-andsums 
of  money,  whereof  several  doubted.  But.  I  own  I  thought,  notwithstanding  the  Ordi^ 
naryV  interlocutor,,  that  by  the  contract  the  subjects  to  be  liferented  by  the  wife  were 
iutinationc  heritable.    8th.  July  The  Lords .  adhercad. 

No.  «.  1737^ July  7^Nov..  lU   Executors  of  Priitcipal  Syiirn  against 

The  Hxir. 

Tbe  Lords  altered  the  OhfiiDary^s  ihterlocutor,  and'fdund'Ae  wBoIe  sums  moveable, 
in  respect  the  lands  were  sold  by  the  trustees  and^/E&»  kMta  de  prtth  before  the  prind- 
paTs  death.  But  if  it  had*not  been  tba^ca8e  I  beKeve-we  shoutS^havefbund^dle^  sums 
heritable,  though  not  very  consistently  with  a  fdrmer  decision  Sfst- Jbnuary  17S6,  (No.  4i.) 
Uth  November  173Z  The  Ixxrds  adhered  aa  to  so  much  of  the  jttioe  as  ialls  to  this  debt. 
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No.  7.     1788>Junel4.    Prinolb  i^mjf  M*6hx£. 

A  DECBXET-ARBiTBAL  being  given  against  a  woman  decerning  her  for  certain  debta, 
which  of  their  nature  were  simply  moveable  and  did  not  bear  annualrent,  but  for  which 
the  arbiter  decerned  annualrent  from  the  several  terms  of  payment ;  the  woman  having 
afterwards  married  Pringle,  and  a  homing  being  raised  summarily  upon  that  decreet 
against  both  husband  and  wife,  he  presented  a  lull  of  suspension  without  caution  or  con- 
agnation.  The  Ordinary  passed  it  upon  caution,  because  though  some  of  the  debts  wer^ 
clearly  moveable  quoad  reliciam,  yet  others  seemed  doubtful,  and  a  part  of  the  charge  was  ge- 
neral. But  Pringle  reckdmed,  and  prayed  that  it  should  pass  without  caution.  The  Pre- 
ndent  thought  the  homing  unwarrantable  against  the  husband, and  therefore  was  for  passing 
without  caution.  Others  of  us  thought,  that  if  the  horning  was  unwarrantable,  it  should 
be  recalled  and  the  writer  punished.  But.  we  thought,  the  horning  warrantable,  and 
agreeable  to  constant  practice,  and  upon  the  question  we  were  all  for  caution,  except  the 
President.— N.  B.  Dun  doubted  at  first 

No.  8.   1 788.  Jane  27.  CIieditors  of  FoLDEANi^m^  SHAnpofHoddam.. 

See  Note  of  No^  1.  voce  Feu-Duties* 

No.  9.     1789,  Feb.  23-    Jean  and  Margaret  Gray  /^aiTwf  Dunlop.. 

.  Ttf  £  question  was.  Whether  a  liferent  annuity  bearing  annualrent  by  paction  trcm  the 
several  tetvas  of  payment  fell  under  the  jW  mariiif  We  were  unanimous  that  it  did  as  to 
all  terms  that  fell  within  the  marriage,  because  suppose  the  clause  of  annualrent  made 
the  annuities  heritable,,  yet  before  the  term  of  payment^.fxom  whichalone  they  carried  an« 
nualrent,  they  behoved  to  bemoveaUe^.aiid  all  the  question  was  as  to  bygpne  annuities  be* 
fcxre  marriage,.and  which  were  bearing  annualrent  before  the  marriage..  Boystony^Amiston, . 
Drununore,  Sscthou^t  them  heritable  because  of  the  words  of  the  act  1£61,  but  others 
of  us  inter  quo&ego  thought  that  act  did  not  concern  the  case,  which  indeed  made  som^ 
d^bt8  moveable  quoad  executcnrs,  that  were  before  heritable,,  but  made  no  debts  heritable 
that  were  before  moveable ;  that  therefore  the  question  was,.  Whether. such  annuities,. 
tack-duties,.or  otiier  annual  prestations,  having  clauses  of  annualrent  adjected>  were  herita* 
blc.before.  1 641 ;-— and  we  thought  that  these  were  in  the  construction  of  law  fructus  and  not . 
feuda  pecunuPf  and  therefore  moveable ;  and  aiocordingly  it  was  so  decided,  but  by  a  verj^ 
narrow  majority.. 

No.  lo.     I789i  Nov.  6.    Heirs  and  ExEcxTTORs-of  StR  JXmes  Rochead. 

The  Lords  adhered  to  the  interlocutor  ^finding  the  debt  due  to  Sir  Jiunes  Bochead  by 
MerchisCOQ;.&e.  Iieritabk,  but  altered*  aa  to  the  annudrenta  of  the. heritable  bond  ddHng 
due  at  CaQdIemas,.  which  they  found  wholly  moveable,  as  all  annual  prestatbns  must  be 
after  they  are  become  exigible,  mthout  regard  to  legal  terms,— but  did  pot  find,  that  fbc 
annualrent  became  moveable  de  die  in  diem. 
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No.  11.     1740»  Feb.  26.    LoKB  Daer  aguifist  Lord  Haicilton. 

Annualrents  payable  at  Candlemas  and  Lamnias :— -Earl  of  Selkirk  dying  in  April,  I 
had  found  all  annualrents  preceding  Candlemas  moveable,  and  all  the  rest  to  belong  to 
the  heir,*-as  we  did  Nov.  last  betwixt  Sir  James  Rochcad's  heirs ;  and  the  Lords  adbcrud 
unanimously,  and  refused  a  bill  without  answers. 

No.  12.     1741,  Feb.  11.    Allan  against  Williamson. 

Thk  question  here  occurred  to  the  Lords  (though  not  in  the  bill)  whether  a  liferent 
assigned  descends  to  the  assignee's  executor  or  to  his  heir ;  .and  some  of  us,  particularly 
Arniston  and  I,  inclined  rather  to  the  last,  as  having  a  tractus  temporis  ;-— and  though  it 
would  fall  under  single  escheat,  yet  that  has  no  consequence;  for  so  would  tacks  short  of 
Jiferenta,— -so  also  would  the  superior's  right  to  his  vassals  liferent  escheat,— and  yet  it  would 
not  go  to  his  executor  but  to  his  hm.  But  as  this  had  not  been  argued  before  the  Ordi- 
nary we  remitted  the  cause  to  him.  Vide  Omnino  Com.  this  abstract  4to,  231.  Vidt 
Cubross  F.  6.  7-8. 

No.  18.  1 747,  Nov.  18.  SiR  JoHN  KcKNEDY  ogoinst  Mkb  Ann  Kennbdt. 

Sir  John  KEKNEor  h^  several  bonds  due  to  him  payable  to  his  heirs  and  asugnees 
secluding  executors,  and  he  assigned  them  to  John  aflerwards  Sir  John  his  eldest  son, 
and  his  heirs,  without  mentioning  executors  or  secluding  them.  Young  Sit  John  ako 
died,  and  now  Thomas  the  heir  and  his  sisters  as  executors  to  young  Sir  John  competed 
for  the  bonds,  and  the  Lords  preferred  Sir  Thomas  the  heir.  ReniL  Dun  and  DruHunore. 
Sundry  matters  resulting  firom  this  interlocutor  were  fiiBy  qraken.  Amislon,  though  he  was 
strongly  for  the  interlocutor,  in  respect  the  asaignation  by  old  Sir  John  to  young  Sir  John 
was  only  to  him  and  his  heirs,  which  he  thought  an  indication  of  h»  mind  that  it  should 
not  go  to  executors,  yet  thought  that  when  an  heir  succeeds  to  audi  a  bond  by  service,  it 
becomes  moveable  and  goes  to  his  executors ;  and  Sdly,  that  it  is  testaUe  even  by  the 
original  creditor,  and  diiiiered  totally  from  the  dedaon  1785,  M^Kay  againkt  Robertson. 
Drummore  again  thought  these  bonds  moveable.  Kilkerran  was  of  opinion  for  the  deci- 
sion M^Kay,  and  also  thought  this  bond  still  heritable  in  young  Sir  John^s  person.  Minto 
in  the  chair  thought  that  die  act  of  Parliament  made  bonds  secluding  executors  heritable 
to  all  intents  in  the  persons  of  strange  assignees  as  well  as  heirs.  But  most  of  us,  parti- 
cularly Arniston,  Tinwald,  and  I,  differed  from  him  in  that  p(nnt  December  1st  The 
Lords  adhered,  and  reused  without  answers. 

No.  14.     1748,  July  18.    SiR  William  Dunbar  against  Ladt  Dipple. 

This  is  the  like  case  with  that  of  6th  November  1739,  betwut  the  Heirs  ai^  Executory 
of  Sir  James  Rochead,  (No.  10.)  and  we  gave  the  same  judgment 

No.  15.  1718,  Not.  22.  Executor  of  Captain  Craig  «^^mfM<AKNSCETO£. 

FouKD  a  bond  bearing  annualrent  before  the  term  of  payment  of  annualrent  moveaUe 
quoad  rdiciamj  and  therefore  adhered  to  Tinwald^s  (now  Justice-Clerk^s)  interlocutor, 
mdtum  rtnUetiU  President. 
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Ka  16.    lisa.  Not.  S9.    Ralfh  DBtncHONO  againtt  Ewikc. 

17hx  I^nrds  found,  ntmhu  ccniradicenUf  that  an  assignee  to  a  liferent  due  to  a  third  party 
^;^i>g9  tbe  liferent  descends  to  his  heir  and  not  to  his  executor. 


HERITAGE  AND  CONQUEST, 


NOb  1.    itSAf  Dee.  16.    Gbeenogk  against  Greekogk* 

In  the  competition  betwixt  the  heir  of  line  and  of  conquest  for  the  teinds,  the  Lords 
preferred  the  heir  of  line,  who  succeeded  in  tliis  case  likewise  to  the  hnds,  and  though 
teinds  may  no  doubt  go  to  heirs  of  conquest  as  well  as  lands,  (I  mean^ights  conquest  of 
teinds  of  other  mens  lands)  yet  seyeral,  inter  quos  ego,  thought  in  general,  that  where  one 
purchased  the  teinds  of  his  own  lands,  they  both  behoved  to  descend  to  the  same  series  of 
heirs,  unless  the  contrary  were  specially  provided.  But  that  general  point  was  not  deter- 
mined, because  of  a  speaalty  in  this  case,  that,  by  the  disposition  of  the  lands,  the  reddendo 
could  not  be  performed  by  any  other  but  the  heir  in  the  landls. 

m 

No.  2.    1788,  Dec.  21.    Creditors  of  Menzies  of  Letheni. 

Thb  Lflvds  rtSfuei  John  Meneies^s  petition  without  answers,  and  found  this  heritable 
boad  ceaqiMSl  though  no  infeflmeBt  followed  upon  it  The  Prendcnt  differed  fix>m  the 
iaterfceiitoi^.  '  Anoston  thought^  were  tba  question  entire,,  that  heritable  bonds  should  not. 
at  all  be  accounted  conquesl,  but  as  that  point  is  settled  by  a  course  of  decisions,  he 
though  the  not  taking  mfeftment  made  no  difference. 

No.  8.    1 740;  Jan.  8.    Earl  of  Sclkirk  agaktH  Duke  ^  Hahu^ton.. 

III  this  question  concerning  the  late  Earl  of  Selkirk^s  succession,  tlie  Lords  adhered  to 
oil  the  interlocutors  I  had  pronounced,  and  refused  both  reclaiming  bills,  I  think  unani- 
Qiously,^  except  as  to  the  bond  of  corroboration,  (as  to  whicli  I  believe  tliere  were  two  or 
three  on  the  other  side  of  the  Bench  who  differed)  and  after  full  hearings  fbr  three  days ; — 
whereby  it  is  settled  that  the  law  of  conquest  extends  to  all  right  on  which  infeflmcnt  may 
follow,  though  the  defunct  was  not  actually  infeft ;  and  2d]y,.that  it  extends  to  rights  of 
^nnualrent,  and  even  heritaUe  bonds  as  well  as  rights  of  lands ;  3dly,  that  it  extends  to 
lands  taken  in  trust  in  third  parties^  names,  though  the  trust  is  not  in  gremiojurisy  nor  in 
any  back-bond,  but  a  mere  proper  trust  depending  on  the  faith  of  the  trustee ;  4thly,  that 
bonds  secluding  executors  go  to  the  heir  of  line ;  5thly,  that  a  corroboration  of  such 
heritable  bonds  and  also  of  moveable  bonds,  which  corroboration  contained  no  clause  of 
il^flment  but  secluded  executors,  does  not  alter  the  nature  or  succession  of  the  former 
heritable  bond9>  agreeably  to  sundry  precedents,-*-but  that  so  much  of*  that  bond  of  corrow 
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boration  as  was  composed  of  heritable  bonds  went  to  the  heir  of  conquest,  and  die  rest  to 
the  heir  of  line,  agreeably  to  the  decision  in  1676,  Waugh  figahM  Jamieson^  DiiletonV. 
Decisions,  34?,  (Dict.  No.  21.  p.  5453.)      There  were  sundry  ingenious  conjeetuijes 
about  the  origin  of  our  law  of  conquest.     Amiston  thought  that  it  was  probably  older 
than  even  the  feudal  law  itself  with  us,  and  he  seemed  to  think  it  was  never  our  law  that 
conquest  or  feudum  novum  returned  to  the  superior  failing  descendants.     The  Prendent 
thought  it  probable  that  we  had  it  from  England,  and  that  it  was  by  some  misapprehension 
or  some  Uundering  judgment  that  it  was  given  not  to  the  ddest  brother  as  in  England, 
but  gradatim  to  the  immediate  elder  brother.     I  own  I  thought  Mr  Craigie^  (one  of 
Selkirk^s  lawyers)  account  of  it,  the  most  probable,  that  that  part  of  the  feudal  law  did 
take  place  with  us,  whereof  I  think  onrfeuda  ^ignitaiu,  our  titles  of  honour,  are  still  the 
remains  and  vestiges.     That  after  it  became  usual  to  purchase  feus  with  money,  we  have, 
adopted  the  laws  of  neighbouring  countries,  which  failing  descendants,  allowed  of  the  8uc> 
cession  of  collaterals  infeudo  novo,  instead  of  returning  to  the  superior,  and  adopted  it  as 
we  found  it  preferring  the  elder  brother.     What  sort  of  propriety  we  had  in  lands  before 
the  introduction  of  the  feudal  law,  and  Malcolm  the  Second'*s  days,  I  know  not,  and  will 
not  eanly  be  discovered;  but  I  could  not  imagine,  that  if  it  had  ever  been  our  law  in  the  col- 
lateral succession  infeudo  novo^  to  prefer  the  younger  brother  or  heir  of  line,  how  that  evisr 
would  have  been  altered.     And  I  imagine  if  there  was  any  blundering  judgment  in  either 
of  the  laws,  it  has  rather  been  in  that  of  England,  for  if  the  rule  is  that  conquest  ascends, 
then  it  ought  to  ascend  gradatvmj  in  the  same  way  as  heritage  does  when  there  is  no 
brother  younger  than  the  defunct ;  and  what  fortifies  this  much,  and  seems  also  to  jnrove 
that  we  derived  our  law  not  from  England  but  directly  from  Normandy,  was  a  book 
brought  up  from  the  library  LeM  Costume  de  Normadte^  whereby  it  appears  that  our  law 
exactly  agrees  with  theirs  in  this  particular,  and  as  with  us  so  with  them,  after  conquest 
has  once  ascended  it  is  deemed  heritage  and  then  descends.     But  as  these  were  no  more 
llian  conjectures,  so  even  if  this  last  one  was  true  it  cbncluded  against  the  heir  of  line,  Mr 
Craigie^s  client;  for  first,  though  there  was  sasine  infeudo  novo,  it  was  admitted  that  the 
heir  of  conquest  must  succeed  instead  of  the  superior ;— -if  there  was  no  sasine,  that  is  no 
indudto  in  posseMsionem,  then  by  the  feudal  law  it  was  looked  on  as  nudum  padumy  and  did 
liot  go  even  to  descendants ;  therefore,  when  succession  in  these  was  introduced,  none 
could  succeed  but  he  who  would  have  succeeded  had  their  right  bten  completed,  that  is, 
the  heir  of  conquest,  and  the  heir  of  line  could  not  complain,  since  neither  he  nor  any  body 
else  was  pr^ud^d  by  that  alteration  in  our  law,  but  only  the  superior.   Sdly,  As  onerous 
fees,  that  is,  such  as  were  purchased  with  money,  were  equally  governed  by  the  rules  of 
the  feudal  law  as  those  that  were  true  and  proper  benefices,— witness  ward-holdings,  and  all 
other  sorts  of  holdings  to  this  day^  and  even  riglits  of  annualrent  and  heritable  securities,  are 
liable  to  non^ntry,  relief,  liferent,  escheat,  &c.  when  not  expressly  renounced,— only  the 
retoured  duty  in  annualrents  is  regulated  by  a  very  late  act  of  Parliament ;  the  consequence 
is,  that  tlie  superiors  must  have  had  the  same  interest  in  these  if  they  were  feuda  nova, 
consequently  the  preferring  the  heir  of  conquest  in  these  was  no  deviation  of  the  law.  But 
these  things  were  too  conjectural  to  found  a  judgment  upon,  and  the  true  foundation  was 
the  invariable  practice  of  the  Court  and  opinions  of  our  lawyers  for  about  a  centuiy.     In 
this  we  all  agreed,  and  the  President  said,  had  he  been  a  Judge  in  the  year  1675  when 
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dMyfleoiiioii  ni  tM  cits  inllMMtiA  iMs  ^mit^  he  ivbvU  Idirfe  lAsen  of  ft  diff(A%bt}M|^* 
flKnti  But  AniialMi  ttM  he  did  tibt  infw  'to  Mvch  dbaa^ipfOTe  of  Afti  Arst  decSsUn  i^ 
ooBB  ho  dkL    Artiialon  abb  tfaba^t  n  lo  the  hnis  of  Balgraj  snd  that  there 

had  Been  bo  etpten  dbnae  far  akndHdatis^  the  property  witli  the  sujpef^oriCjr,  and  no 
piDoulratory  for  vmgidngmi  rtmaneUmm ;  that  li^herever  a  siqperibr  aoquir^^the  pro^eity^ 
the  preaumption  i%  flmt  it  ia  in  bider  to  consolidate  them  aiid  let  dien  descend  to  the 
same  heir.  He  was  of  the  same  opinion  also  as  to  the  purchase  of  teinds,  alnd^yensetaed 
to  doubt,  whether  in  any  case  tonds  should  go  to  an  heir  of  conquest,  because  of  their  own 
nature  they  do  not  teqiire  inicRasent 
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No.  1.    1744,  July  20.     LiDDLE  agamtt  Dick. 

An  heritable  bond  bong  granted  fot  10,600  tiierks,  and  samne  tiften  upon  it ;  posterior 
ctediloM  objeotsd,-  That  one  of  the  witnesses  in  the  bond  was  not  designed.  Answered, 
Homologation  by  an  aadgnation  to  thtf  maiUs  and  duties  of  the  daSe  of  the  bond,  and  neli^ 
Uve.theieta  in  all  respects  fermal.-  .Lord  Kilkerran  found  the  hom<dogation  not  good  to 
«u]qiort  th^  infeftm^nt  i^ain^  tfae  conqpetidg  creditors  ;  and  we  adheredi  diough  we  all 
agreed  that  it  was  a  good  homologadon  of  the  personal  obligement  against  all  mortals^  and 
even  of  tlie  heritable  bond  and  infeftment  against  the  granter. 


HORNING. 


Np.  1.    1 785,  Feb.  1.  A.  against  B, 

Lord  Milton  reported  a  bill  of  homing  upon  a  decreet  of  scandal  of  the  Commissa- 
ries against  a  wife  for  L^SO  Scots,,  but  assoilziring  the  husband.  The  quesdon  was, 
Whether  the  homing  should  also  go  against  the  husband  for  his  interest,  and  whetlier  in 
point  of  form  it  would- not^be  a-nidlit^  to  duufge  »  wife  without  ohaig^  her  husband  fiar 
his  interest,  in  the  same  way  as  if  it  were  an  heritable  debt  of  the  wife^s  the  husband 
behoved  to  be  charged,  ofT  in  the  case  of  pupils  and  mitiot^  the  tutors  tod  cutatdrs  are 
charged  for  tharititferest,  though  not  liabk  fhr  the  dfebti  #6  all  agreed  that  neither  d^- 
nundation  nor  caption  shoold  fbUow*  agdiflst  the'  husbKnd^  itad  the  President  proposcfl 
that  the  homing  should  go  against  him,  but  qualified  in  that  manner.  Others  thought 
the  wife  might  bef  chai^^  without  diarglhg^th^  faudbsmd,  so  aei  both  denundation 
and  caplion'mii^t  fdlow  iigsinst  bar  because  the  decreet  was  for  a  delict.  I  doubted 
that  caption  could  foUow  agtunst  her 'during-  her  marriage  at  any  rate,  because 
however  it  was  originally  i^  delict,  now  devenit  in  alium  iistoa,  it  was  become  a  civil  debt, 
and  diligence  was  issuing  out  of  this  Court  for  recovering  it,  though  originally  the  Com. 
missaries  might  as  a  part  of  the  sentence  have  imjmsoned  her  till  payment    And  I  also 

8a 
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doubted  that  in  form  thie  wife  ean  be  cjuurged  with  horning  witfaoat  diargmg  the  bus* 
band,  for  bo  process  can  go  against  a  wife  though  for  a  subject  purely  heritable,  or 
wherein  he  has  no  interest  jare  imzrAt,  without  calling  the  husband ;  and  homii^  is  a  pnv 
teesy  and  so  called  in  our  law  books,  and  so  where  the  homing  is  for  a  debt  of  die  wife 
purely  lierital>le  the  husband  is  always  charged  for  his  interest  Howeyer,  the  Court 
ordered  the  letters  of  homing  to  be  issued  against  the  wife  alone,  and  not  against  thehua^i^ 
band  even  for  his  interest. 

No.  2.    1 742,  Dec.  2.    Murdoch  Kino  against  John  Hunteb. 

See  Note  of  No.  SS.  oace  An  judication. 

No.  3.    1745,  June  5.    Ma&y  Hat  agaimt  Stewart  of  Kincaracbie.. 

See  Note  of  No.  6.  voce  Assignation^ 
No.  4.    }74ff,  June  4..  A.  ogainsfB^ 

Upon  a  doubt  suggested  whether  a  homing  executed  in  October  or  November  1744^ 
and  might  have  been  denounced  and  registered'  within  the  year,  but  was  not  denounced 
till  lately,  might  be  now  registrated  upon  the  late  act  of  Parliament ;  the  Court  were 
unanimous  that  it  mighty  and  ordered  it  to  be  marked  as  their  opinion  in  the  boolu  of 
sederunt. 

No.  &.    1747,  Not.  27.    Andrew  Ramsay  against  CniLixaEN.  oTHat^ 

See  Note  of  No.  8..  voce  ANNUALBENt.. 
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No. ».    1 7«4»  Feb. «;    Andeeson  Lady  Loquhabret  against  Welsh: 

Thx  Lords  fi>und  the  wife  had  no  action  for  vepeating  her  tocher  on-  aooeunt  of  the 
divorce— unanimously  except  the  President,  who  gave  no  opinion,  but  proposed  a  hearxngg. 
*-^and  I  now  doubt  of  the  judgment.     Fide  Balfour^  Tit  Mabaiage., 

No.  4.    1 735^  Jan.  15.    Gemh i2>l  against  Chbistian  Tulb. 

The  Lords  found  the  prapositura  by  the  wife^s  keeping  a  tavern  while  the  husband 
lived  in  the  family  not  relisvant  to  enable  her  to  sell  or  pFedgethe  household  fOmiture,  unless 
the  defender  prove  the  wife^s  being  iii  use  to  buy  liquors  for  the  house,  and  grant  obliga* 
tions  with  the  husband^s. knowledge  or  ajiprobation.    They  also  found,  that  the  tea-plate 
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was  not  paraphernalia.  SAj,  The  Lords  found  that  she  could  not  sell  or  pledge  her  para- 
piermdia  ndthout  her  husband's  consent  The  Lords  were  divided  in  their  opinion  in 
this  last  point  because  of  the  decimon  171 1  on  one  ade,  and  the  Quon.  Attach*  Cap.  21 .  on 
tiie  other  nde,  aiid  the  grounds  of  law  as  in  the  case  of  minors.  I  thought  that  paropAfr^ 
nalia  of  great  ralue  ought  not  to  be  pledged  without  consent  of  the  husband,  but  that 
things  of  smaU  value  might,  as  in  the  case  of  minors,  and  that  it  depended  upon  the  value 
and  circumstances  of  the  parties;— but  it  carried  that  th^  cannot  be  pledged. 

No.  5.     1785,  Feb.  I.  A.  against  B. 

See  Note  of  No.  1.  voce  Ho&kino* 

No.  6.     1786,  Nov.  4. 1787,  Feb.  16.    Mrs  Sinclair  of  Brabster  against 

Sinclair  of  Barrack. 

Tas  Lords  found  the  disposition  to  the  defunct  by  her  husband  which  was  in  satisfao^ 
tion  is  not  Innding  on  her  executora.— >llth  January  1737  The  Lords  altered ;  Xo  which 
they  adhered  16th  February  1737. 

No.  7.  1 787,  Jan.  20.    Foster  against  Ferguson. 

Thb  Lords  adhered  to  the  interlocutor  findOng  no  prapositura  to  the  vnie  to  borrow 
money,  for  they  thought  the  lawyer^s  mistake  in  constructing  the  witnesses  dqxmition 
coidd  not  bind  his  client,  though  they  seemed  to  think  if  it  had  been  proved  that  the  hus- 
band gave  his  notes  or  obligations  to  this  very  pursuer  for  money  lent,  it  would  have  at 
least  bound  him  to  the  pursuer. 

No.  8.     1 787,  July  5.        CuMiNO  against  CuMlNG. 

I  aspoRTED  a  case  finr  advice  of  an  impignoration  of  a  gdd  watch,  chain,  and  hook, 
part  of  Mrs  Cuming*s  partg^hemaUaj  made  by  her  husband  about  six  months  before  his 
death  when  he  was  proved  to  have  been  in  great  straits,  and  so  conUnued  till  his  death, 
upon  a  loan  of  money ;  Whether  the  wife^s  consent  ought  to  be  presumed,  because  of  his 
and  his  family'^s  drcumstanoes,  she  not  having  complained  while  He  lived  ?  The  Lords 
thought  in  general  that  the  husband^s  possession  of  his  wife^s  paraphernalia  is  not  sufficient 
to  enable  him  to  diqwse  of  or  impignorate  them,  but  in  this  case  beicause  of  the  circum- 
stances  they  sustained  the  impignoration.-— July  16,  Adhered 


No.  dl    1 788,  Jan.  24t.    Mary  Dick  against  Mr  C assie  and  His  Wife. 

The  Lords  (8th  November  1737)  found  it  proved  by  the  contract  of  marriage  and  dis- 
position that  the  bond  hbelled  did  then  exist,  and  found  that  the  defender  having  without 
order  of  law  or  inventory  intiomitted  with  the  defunct^s  repositories,  it  is  {Nresumed  that 
she  embezaled  and  abstracted  the  said  bond,  and  dierefore  repelled  the  defence  and  found 
the  de&oder  liable.     17th  Novembo'  Adhered,  and  refuted  a  bill  without  answers.         , 

2a8 


IM  HUSBAND  AND  WCBS.  tJh^s^mf^Vwm. 

In  the  process  betwixt  these  parties  eft  whidb  m.  interlpetltur  mm  ptooouQeed  Mi 
Norember,  two  new  questions  occuceed ;  first,  how  finr  tliQ  eckwwledlgment  by  tbe  wifip 
authorized  by  the  husband  binds  the  hiMbwyi ;  2^y%  dm  being  •  bond  beiymg  MOMiei^ 
rent,  whether  the  husband  be  liable  fin?  the  principal  ?  im  tQ  the  firsts  we  found  Ihr 
acknowledgment  of  a  fact  which  was  pcQ^ReaUe  by  witnesses  emittail  by  a  wife  aiithoiiaed' 
by  her  husband,  or  wliich  is  the  same,  by  thdr  procurator,  wos  pnobadfie  iigiansi  the 
husband.  Amiston  thouf^  that  the  husband  is  not  obliged  to  allo^  Us  ilifit  kt  depMf 
to  his  prejudice^  yet  if  without  objection  he  allows  her  to  depone^  her  oath  will  bind  him. 
As  to  the  other  Amiston  thought  that  this  was  npt  to  be  considered  a^  a  debt  of  th^ 
wifei*8  bearing  annualrent,  but  as  a  debt  that  ought  to  hare  beeii  paid  out  of  the  first  hus- 
band'^s  exeeutry  before  Mrs  Cassie^s  pravisiona.  But  what  satified  me  and  others  was^. 
that  Mrs  Cassie  had  in  her  contract  of  marriage  conveyed  to  Mr  Cassie  her  whole  effects 
ftr  tmioerntaitmf  which  inpli^  the  ^iiiif^dfibtt^n^m^oryfhick  is  th^sAine  tlit^g^  it;  qnMt 
be  deductiB  drMt%— and  therefore  w^  fip^wd  l^oi^U^^  (8^  January  1738.) 

No-  10..    1739^  Feb.  8.    Mks  Sinclair  og'atn^  CltcMnsoBs-oftlliTmBs^ 

See  Note  of  No.  Ih.voce  AaBESi^wXr« 

No.  11.,    I7S9,  Feb.  23,    Jxan.  aad  Maegaret  Qray  against  Dunxop^  . 

Sae  Note  of  No.  9.  voce  Heritable  andMoveabu.. 

No.  12.  l7S9j  Nov.  14.  Crichton  L.  Crowdisitnows  6^§%if^ 

Thb^  Imv^  fffind^  that  the  additional  pKovision  to  th^.  Lsdf  was.  not.  rmiuniaatQrjr^. 
and  therefore  reduced  the  same  in  Mo  except  in  so  far  as  parents  bad  b^m  mde  to  her 
hmajldt  before  1734  The  Lords  were  also  of  opinion^  that  where  the  succession  although 
not  doiNfiasa  was  at  least  doubCfuI,|Uid  the  wife  qjbstabed  and  renounced,,  that  the  acquisitions 
by  them  ou^t  not  to  be  presumed  for  the  wife's  behoc^; — ^but  as  express  back-bonds  were 
alleged  to  have  been  granted  which  might  a^R^the  quesliomas  tcoAtr  pwchaatt^ere- 
fore  tfaej  grMited«dilq;enca  befeee  answer  tfx  iworsnng  these  fanebboiids^btit  not  fir 
provmg 


Na  IS..    1 74(Or  Juk^  11;        f^AASR  agmntt  HbOMb 

The  Lords  found  that  courtesy  does  not  extend  to  the  lands  CDnquest-bf  the  wilSl,  but 
only  wher^n  she  succeeded  to  some  predecessor  agreeably  to  the  uniform  opinion  of  bur 
lawyers  ancient  and  modem^  one  decision  in.l709»  andacase  not  mentioned  in  the  papers^ 
15th  July  1631,  Forbes  agamst  E.  Marshall^  (Dict.  No.  %  p.  3111):  which,  waa  not 
indeed  decided^, but  this  was  supposed  by  bothtpasdea-ta  be  lawu. 


Na  16.1 740^  Dec  5. 1741,  FeK2£.  BncHAKAif  agaijutl^iyT  Barr^field. 

In  this  question  the  Lords  thought  a  wtfa-  who  had  a»  aUment  eanslitiifted  tm  har^if  la 
third  party  could  Innd  herself  personally,  so  aa  the  debt  wwuU  aftetherand  her-acfaeals 
estate  after  dissolutkm  of  the  macriage,  and  that  the  afaMDi  oeaaedi    T  own  I  iwaa  sinyh 
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br,  for  I  thought  that  the  wife^s  contractions  would  be  effSectual  to  affect  the  subject  of 
the  aliment,  but  not  the  wife  herself  or  her  sepantte  estate.  But  in  this  I  was  boIus. 
HoweyeTy  several  were  of  opinion  that  the  Lady  was  not  here  liable  on  another  ground^ 
diat  the  lands  the  subject  of  the  aliment  were  sold  before  these  furnishings.  But  it  car- 
ried that  she  was  liable,  because  thej  thought  the  price  came  in  place  of  the  lands,  the 
Lady  got  ncme  of  it,  and  all  was  managed  by  the  husband.  13th  February,  The  Lords 
altered*  They  thought  that  an  aliment  thus  consUtuted  to  a  trustee  for  the  wife  and  children 
as  a  cover  for  the  husband  who  continued  the  management,  was  no  sufficient  reason  for 
altering  the  law  that  a  wife  cannot  bind  herself.    25th  February  Adiiered. 

No.  17.  174S,  Jan.  25.  Feb.  l«.  LAtntra  against  ExECftJToAs  of  Hft  WiifE. 

By  Laurie^s  contract  of  marriage  the  wife^s  provisions  are  declared  to  be  in  satisfaction 
ofall  that  she,  her  executors,  or  nearest  of  kin,  could  daim  by  or  through  the  decease  of 
the  husband.  The  wife  predeceased,  and  her  executors  claimed  a  third  of  the  moveables. 
Amist<m  was  clear  that  the  ialause  extended  or  n^to  meant  toextend  la  beth  cases.  I  thought 
it  was  a^fuettfo  oo&ntfahsr  wiuft  the  paniea  intended,  .aad  I  greatly  doubted  of  extending  tha 
dausB  beyond  thewoirdsb  The  PreaideAt  was  dear  for  the  pursuer^  whocanieditby  the 
oasUiy  vote  of  die  Pwsideait.  Pro  were  Rayetan,  Drummope,  H«inng',  Stiidienj  Muride^ 
it  ego.  Con.  were  Kilkerran,  Amiston,  Dun,.  Balmerino,  Monzie,  Leven.  Altered  18th 
February.  Murkle  changed,  and  Haining  absent,  but  Justioe-Cleck.  was  for  adhering^, 
and  Monzie  absent     13th  December  Adhered. 

No.  18.    1743»  July  20.    M'Whieteb  against  Miller; 

A  MAtf^a  wiFB  died  in  1715,  leaving  a  sen  tbm  afaout  mna  yeait-of  wgt^  who  Bvisd  tDt. 
1730  or  1731  and  died,  and  some  years'4iAer  the  sister  of  the  deeeatedV  wifissued  Miller 
the  husband  for  the  wife's  third  of  his  ivareables.  The  defence  was,  that  the^  sen  of  th^ 
aDuarriafpB  lired  after  his  nwdierfiftecnor  sixteen  years,  dafiag  whieh  diewhdb^flBOfeafalea 
pertaining  to  the  father,  which  were  none  oAer  than  his  outsight  andinsigfal  planirittng; 
corns  and  cattle  were  all  charged ;  that  the  father  as  administratOKrinJaw  tohis  son  having 
disposed  of  the  moveables,  was  accountable  therefer  to hisson,  and  adiidi.  oUigatiM. 
being  tn  hareditate  of  the  son  descends  to  his  nearest  of  kin,,  and  he  has  bequeathed  the 
same  to  his  father,  who  is  also  his  nearest  of  Idn.  This  case  was  well  and  full  argued  for 
the  father  by  Lord  Advocate  and  Mr  Crant,  to  whom  it  was  recommended  by  the  Court 
to  assist  Mr  Andrew  M^Dowall,  and  by  Mr  Charles  Erskine  and  Mr  Lockbart  for  the 
pursuer,  and  was  the  20th  July  argued  fully^on  the  Bench  for  two  hours, — and  at  last  it 
came  out  that  the  wife  died  only  in  1735,  idien*  the  son  was  about  18  or  19  years- ofage, 
and  the  question  was  put  first,  Whetlier  a  wife^s  children  attaining  possession  of  her  third 
of  her  husband's  moveables  needed  confirmation  to  bar  the  dium  of  any  aft6r  nearest  of 
Cn?  and  it  carried  by  a  great  majority  that  ooitfmiation.was  not  necessary.  The  next 
question  was.  Whether  there  was  sufficient  ground  here  to  presume  such  possession  ?  and  it 
carried  that  there  was.  As  to  this  last  my  opinion  was,, that  the  whole  bang  disposed  of 
during  the  son^s  IM^,  he  becaqie  liable  to  his  son  for  the  value,  which  was  sufficient,  and 
that  the  father  disposing  was  the  same  as  if  the  son  had  disposed  2d  November,  Adhered 
as  to  the  first  point* . 
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No.  19.    174S,  Nov.  29.  A.agahutB. 

MiNTO  reported  a  case  of  an  cxecutiy  devolving  \x>  a  wife ;  and  the  husband  having 
served  an  edict  in  order  to  confirm  her,  she  gave  in  a  disclamation ;— whereupon  the  Com* 
missary  stop^ied,  and  the  husband  presented  an  advocation ;  which  was  reported  last  Friday, 
and  ,was  delayed  at  my  de»re  to  consider  of  it ;  and  we  all  agreed,  that  as  the  husband 
had  the  administration  of  the  wife  and  her  estate,  and  had  himself  bljvm  mariti  in  the  exe- 
cutry,  she  could  not  be  allowed  to  disclaim  without  showing  cause,  and  that  the  husband 
may  use  her  name.  But  as  the  wife  is  thereby  liable  to  debts,  remitted  to  the  Commissa- 
ries  with  instruction  to  proceed  in  the  confirmationi  on  the  husband  finding  caution  not 
onl^  in  common  form,  but  also  to  indemnify  the  wife. 

No.  20.     1 744,  Jan.  5.    Cbawfurd  against  Campbell. 

The  question  was  whether  a  mte  could  be  adduced  as  witness  against  her  husbandi 
and  the  Lords  sustained  the  objection,  and  fi^und  she  could  not  Pro  were  President, 
EHkerran,  Drummore,  Strichen,  Haining,  Monzie,  Murkle.  Coi^-  were  Minto,  Amiston, 
Dun,  Balmenno,  ef  ego.     The  President  was  against  the  interlocutor.     (See  No.  24.) 

No.  21.     1744,  Feb.  3.    Bairds  against  Gbeig. 

Thb  like  case  occurred  as  was  determined  20th  July  last,  M^Whirter  (No.  18)  but  With 
this  difference,  that  the  child  had  survived  her  mother  only  a  few  months,  and  that  he  was 
only  a  mere  infiuit ; — and  we  unanimously  directed  Minto  Ordinary,  (who  reported  only  for 
advice  on  printed  representation  and  answers)  to  give  the  same  judgment  in  this  case, 
against  the  nearest  of  kin  of  the  wifi^  and  in  favours  of  the  husband,  but  only  as  to  corpora^ 
leaving  parties  to  be  heard  as  to  debts,  if  any  were.  Amiston  was  not  with  us  at  the 
former  judgment,  but  said  he  heartily  approved  of  it. 

No.  22.    1 744,  June  520.    Dunbar  against  Caithness. 

This  question  was  between  a  mfe  and  the  creditors  of  her  husband  about  a  moveable 
succession  that  had  devolved  to  her,  and  whether  any  part  of  it  was  heritable  quoad  the 
husband,  or  how  much  ?  The  case  was  perplexed  by  changes  that  the  executrix  (the 
relict)  had  made  on  the  subject,  by  uplifting  and  applying  the  moveables,  and  innovating 
the  only  bond  bearing  onnualrent  that  the  defunct  had,  and  by  a  submission  after  the 
executrixes  death  betwixt  her  heir  and  the  said  wife  and  her  husband  decerning  for  a  liquid 
balance.  The  Lords  went  into  my  opinibn  (as  I  thought)  that  the  interest  of  the  wife 
and  husband  was  to  be  judged  according^to  the  state  of  the  executry  at  the  time  of  the 

"  defunct^s  death  without  respect  to  any  of  her  changes  made  in  it,  and  as  there  appeared  to 
have  been  then  heritable  debts  to  the  amount  of  that  single  bond,  therefore  they  found 

•  that  the  whole  free  '  succession  devcJving  to  the  wife  was  nmply  moveable ;  and 
therefore  adhered  to  the  Ordinary^s  interlocutor  preferring  the  husband^s  creditors.  4th 
July>  Adhered. 
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No.  23*    1.744>  June  26.    Earl  of  Wigton  against  Couktsss  Dowagcb 

of  WiGTON. 

Wx  found  by  a  great  majority  that  a  disposition  by  Earl  of  Wigton  to  his  Lady  in 
1741  of  what  cash  she  should  have  in  her  custody  at  his  death,  and  of  the  bed  and  tabl&» 
Enen  and  sewings,  tea-plate,  and  dressing-plate,  was  not  revoked  by  a  general  trust-dispo. 
ntion  in  1742,  naming  his  trustees  executors,  and  conveying  to  them  all  gold  and  silver 
coined  and  uncraned,  goods  and  gear,  that  he  should  have  at  his  death,  with  directions  to 
sell  the  whole  except  the  household  furniture,  which  was  appointed  to  remain  in  the  house: 
Therefore  we  affirmed  the  Commissaries^  interlocutor^  ordering  these  to  be  given  up  to  the 
Lady  on  caution.  But  we  thought  that  did  not  extend  to  bonds  or  obligations  granted  th« 
Lady  for  money  by  third  parties  during  the  marriage,  and  we  gave  no  opinion  on  the  allew 
geance  that  these  obligations  arose  from  money  given  in  presents  to  the  Lady  with  the  hus- 
band^s  knowledge  at  entering  vassals  and  granting  leases,  because  we  had  no  evidence  of  the 
fact,  (only  the  President  seemed  to  think  it  not  relevant)  and  therefore  would  not  order  Mr 
Lockhart^s  two  notes  that  were,  found  in  tlie  Lady^s  strong  box  to  be  deUvered  up,  but 
we  ordered  them  to  be  registrated  (since  th^  had  no  clause  of  registration)  in  the  register 
of  probative  writs^  and  themselves  put  into  the  EarPs  repositories.  There  was  also  a 
pretty  new  question,  whether  dreising-plate  was  paraphemaltaf  Lady^  Cliementina  having 
claimed  them  as  belonging  to  her  motlier  the  last  Lady  Wigton,  and  therefore  not  alienable 
by  her  &ther.  I  thought  that  they  were  not  paraphernalia^  and  that  nothing  was  such, 
but  the  attire  or  ornaments  of  the  wife's  person.  The  Ptesidcnt  on  the  other  hand  thought 
ti:iem  paraphemaliay  and  instanced  the  patch  box.  However,  as  Lady  Clementina  had  not 
proved'  her  right,  we  ag]:eed  that  they  also  should  be  delivered  to  the  Lady  Wigton  on; 

caution.  . 

X 

No.  24.     1 744,  July  1 8;    Caitebon  against  Lawsox. 

We  gave  a  Uke  judgment  as  we  did  5di  January  last^  Crawfurd  agiunst  Campbell^ 
(No.  30.)  finding  that  a  man^s  wife  could  not  be  adduced  against  him ;  but  at  same  time 
we  found  that  a  son  of  14  years  old  might  be  adduced  a^unst.  his  father  to  prove  factv 
that  happened  two  years  ago.. 

No.  26.     1 747,  July  22.    BuRTOK.  against  ko'^iT.B  Cobsb,  His  Wipe; 

'.  .       .  ' 

Thb  Lords  l-efused  to  stop  an  inhibition  at  the  liusband'^s  instance  against  his  wife,  but 
diought  he  could  not  do  it  upon  false  andinj^urious  narratives^  and  therefore  ordered  it  to 
Be  seen  as  to-that. 

No.  27.  1747,  Nov.  ir,  21.  Earl  of  Caithness  against  The  Countess  of 

Caithness. 

TMc  question  was,  Whether  a  husband  can  ai  libitum  inhiUt  Bis  wife?  Tinwald 
thought  he  could  not  Amiston  thought  that  he  could  not  witho  it  settling  a  reasonable 
maintenance  for  the  family  whereof  she-bad  the  management,  or  in  case  of  living  sepa- 
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rate,  without  settling  a  reasonable  aliment  to  her.  I  thought  if  they  lived  together,  the 
huilMiid  was  not  baund  Id  entraat  her  with  the  nanagenent  of  his  fan3y,>  and  tiugiil 
employ  another,  nor  could  we  determine  at  what  tapaiae  every  man  was  bound  to  main* 
tain  his  family.  But  in  oaae  of  being  separate,  as  the  husband  is  bound  to  aliment  his 
wife,  I  was  in  that  case  of  Amiston^s  opinion.  The  question  was  put,  adhere  or  alter  the 
Ordinary^s  interlocutor,  who  had  granted  certification  for  not  production,  and  it  carried 
adhere.  I  thought  tlie  most  voted  only  on  the  point  of  form.  Against  the  interlocutor 
were  inter  altos  President,  Kilkerran,  and  I. — (llth  June  1745.) 

Thk  question  was  upon  the  EarPs  inhibition  against  his  Lady^  nientioned  llth  June 
1745,  where  the  only  question  determined  was  the  oompetenoy  of  the  Lady^s  action  of 
reduction  which  was  given  in  her  favours,  but  now  the  question  waa  of  the  relevancy, 
and  we  found  (Tinwald  and  Hilton  rauL)  that  a  husband  may  ad  Ubttum  inhibit  his  wife, 
but  ought  not  to  be  allowed  false  and  injurious  expressions.  Our  interlocutor  is,  that  we 
repel  the  reasons  of  reduction,  but  remit  to  the  Ordinary  on  the  bills  to  consider  the  inhibition, 
and  if  he  finds  any  of  the  expresnons  injurious  to  delete  them,  and  order  it  to  be  so  marked 
on  the  record.  21  st  November  The  Ixirds  adhered,  and  refused  a  bill  that  I  thought  a 
little  without  anawers. 


No.  28.    1 748,  Feb.  5.    Ann  Finx^ay  aguinH  Hamilton. 

AvK  FiNLAY  brought  a  process  agunst  her  husband'^s  brother  for  a  very  great  riot 
cotlimitted  on  her  as  she  alleged,  but  the  Sheriff  refused  to  sustidn  process  without  the 
husband^s  concourse.  She  raised  advocation,  which  Drummore  refused.  But  on  a  reclaim* 
ing  bill  the  Lords  recommended  to  the  Ordinary  to  remit  with  instructions  to  authorize 
the  pursuer  to  carry  on  the  process. 

No.  SO.    1 748,  June  7.    Countess  of  Wioton  agairui  L.  Elphingstok. 

Find  by  majority  that  dressing-plate  falls  not  under  a  Lady^s  paraphernalia. 

No.  SI.   1749,  Jan.  10.    College  of  Aberdeen  against  The  Trustees 

OF  THE  Widows  Scheme. 

FiNB  the  CoD^  entitled  to  the  wiAtmn  scheme  as  the  other  Colleges.  Preudent  thought 

'  the  assemUy'^s  judgment  final,  as  did  Milton.   2dly,  Find  that  the  Prindp^  had  a  casting 

TOte.     I  gave  no  opinion,  and  no  vote  was  stated.     Amiston  also  thought  that  though 

the  Principal  had  not  had  two  rotes,  yet  as  they  were  four  and  four,  the  four  opposers  oouU 

not  hinder  the  other  four  from  taking  the  benefit  of  the  scheme,— which  to  me  seemed  odd. 

No.  SS.     1749»  June  10.  A.  agaimt  B. 

Ox  Justice-Clerk's  report  we  refiised  to  pass  a  bill  of  lawhuitows  at.  m  wifie^a  inatanoe 
against  her  hoihand  otherwise  thaa^owa  cogtiiUay  and'  thercfiare.  onkied  the  hilshand  to 
be  sflrred  with  a  eopy. 
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No.  S3*    1 749,  Not.  24.    M&s  Tod  against  Eabl  of  Suth£BI.axd. 

Th£  Countess  of  Sutherland  was  debtor  in  an  account  of  millenerj  goods  in  Jasuarj  1  lit 
in  L.48  sterling,  and  afterwards  granted  a  bill  payable  at  Candlemas  1743.  A  proeess  wm 
brought  before  me  for  the  prindpal  and  annualrent  agunst  Earl  of  Sutherland^  and  I 
decerned  for  principal  and  annualrent  from  Candlemas  1743 ;  but  upon  a  reclaiming  bill 
the  Lords  found  no  annualrent  but  &om  the  time  that  payment  was  demanded  from 
Earl  of  Sutherland. 

No.  84.     1750,  Jan.  16.    Riddell  against  Inglis. 

A  HUSBAKD  making  a  settlement  to  his  wife  and  children,  which  contained  certain  provi. 
floniin  botfi  events  of  his  own  and  his  wife^s  predecease,  he  became  bound  to  pay  to  them 
certain  sums  at  their  migority  or  mairiage,  and  in  the  mean  time  to  aliment  and  educate 
them.  He  gave  this  settlement  to  his  wife,  and  sometime  after  she  lodged  it  with  a  friend  fiir 
the  childrens  behoof,  and  soon  after  died.  The  only  surviving  daughter  made  a  runaway 
marriage  and  assigned  her  provision,  who  sued  the  fiither,  and  his  defence  was  that  the 
deed  was  not  delivered,  and  that  ddivery  to  his  wife  was  no  delivery,  her  custody  an4 
possession  was  his,  and  she  could  not  deliver  it  without  his  consent ;  but  we  found  it  % 
delivered  evident,  renit.  multum  Kilkerran, — 3d  January  1750.  My  chief  reason  was^  that 
the  obligement  in  case  of  the  wife^s  predecease  to  pay  portions  in  his  own  life  to  his  child- 
ren, and  in  the  meantime  to  aliment  and  educate,  must  be  intended  to  be  binding  on  him 
in  his  own  life,  and  could  not  have  been  ^ven  the  wife  custodia  catua  since  it  was  to  take 
effect  only  m  the  case  of  her  predecease ;  and  diis  day  we  adhered,— 16di  Januaiy. 

No.  S5.     1750,  Dec.  6.    Lady  L£cki£  against  MoiB  of  Leckie. 

Ik  this  question  of  separation  and  aliment  brought  before  us  by  advocation  from  the 

Commissaries,  who  had  found  suffident  drcumstanoes  and  qualifications  to  infer  separa- 

doQ  and  aliment,  and  which  we  first  decided  8th  June  last,  and  altered  the  Commissaries 

judgment,  refused  the  bill,  but  remitted  with  instruction  to  find  there  was  no  sufficient 

cause  of  separation,  but  was  neglected  by  me  to  be  then  marked ;— *it  was  again  brought 

befiire  us  by  a  reclaiming  bill  for  the  Lady,  and  after  answers  we  ajqiointed  a  hearing 

and  heard  the  lawyers  these  three  days  past,  and  though  when  the  case  was  last  before  us 

i  was  against  the  sepsratioii,  yet  in  further  eonndering  the  case  I  alt»«d  my  opinion.     I 

thought  that  the  Lady  having  on  fa»  husband's  information  been  represented  to  the 

vorld  as  a  monster  of  nature  for  lasdviousness  .and  a  reproach  to  her  sex,  and  whicli 

scandal  has  by  the  husband  and  his  counsd  in  all  their  writings  and  pleadings  been 

xiuuntained  to  be  true,  though  they  said  it  was  impossible  to  prove  them^— *I  thought  it 

impossible  that  thereafter  they  could  live  together  as  husband  and  wife,  that  he  could  wish 

to  take  her  again  into  his  bosom,  or  that  she  could  live  with  a  man  who  in  efiect  declares 

that  she  is  unworthy  of  living,  and  who  bad  for  ever  debarred  h^  from  the  society  of 

eireiy  modest  woman  who  would  believe  him :  That  though  his  justification  from  the  im* 

piitatiou  of  impotency  wherewith  she  is  said  to  have  reproached  hioi  to  one  or  two  of  her 
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confidants,  had  made  excuseaUe  in  him  to  inibrm  his  nearcst  friend  of  her  insatiable 
appetite,  yet  he  must  at  the  same  time  have  resolved  to  separate  from  her,  because  they 
«ould  not. consistently  with  the  honour  of  either  of  them  theieafter  live  together ;  and 
whenever  matters,  eame  to  that  pass,  the  Court  could  sot  refuse  a  separation,  and  he  wa£- 
to  aliment  her  so  long  as  she  was  his  wiie  ;  at  the  same  time  I  saw  no  necessity  for  such, 
vindication  nor  evidence  of  the  truth  of  what  lie  reproached  her  with,  and  far  less  saw  I 
necessity  of  propaling  that  scandal  to  so  many,  or  muntmning  it  in  courts  of  justice*. 
Kilkerran  also  changed  his  opinion^  and  upon  the  question  it  carried  alter  the  last  inter-* 
locutor,  and  to  refuse  tfie  bill  of  advocation  simpHe^er..  Pro  were  Minto,  Drummore,. 
Kilkerran,  JusUce-Clerk,  Murkle,  Shewalton~,  et  me.  Con.  were  Dun,  Haining,  and  Pre-v 
sident,  but  Leven  was  non  liquet,  and  Miltonin  the  Outer-House^ 

No.  8«,  and  ST.     1750,  Feb.  IS,  175UFeb.  IS.    Fresbtyteuy  of  PEttxa 
against  The  Magistb  at£8, — and  Presbtxeuy  ob  LiNi.iTKGaw  agaimb 
'  The  Magistrates; 

Tnis  day  we  adhered  to  our  interlocutor  at  tfie  instance  of  Robert  M'Intosh  as  factor 
for  the  Presbytery  of  Perth  against  the  Town  for  L.I 0  yearly  since  1740  out  of  the 
benefice  oTthe  third  Minister  of  Perth,  being  aiS:  that  time  vacant,  whereby  we  sustained 
the  Townls  defence  that  there  was  no  vacancy,  that  third  Minister  being  now  suppressed 
by  the  Town.  Our  first  interlocutor- was  ^st  December  last,  and  13lh  February  we 
altered  an  i^nterlocutor  we'gave  against  the  Tbwn  of  Linlithgow  finding  them  liable,  and 
found  there  was  no  erection,  and  therefore  no  vacant  stipend*. 

%*  The  casQ  No.  38.  ought  to.  have  been  dated  1733..    There  are  pH>tic;uIa»  in.  die 

Notes.. 
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No.  1.    1 785,  Feb.  20.    Garden  of  Troup  against  Dr  Grjegort. 

Ths  Lords  found  tliat  the  eautionem  bad  no  title  to.  plead,  the  hjpotheG.-«{£3d 
January  1735^ 

The  Lords  adhered  notwithstanding  the  rent  was  paid  by  the  cautioner^  in.  respect  the 
hypothec  was  not  asngnedi-<-(eOtb  February  1735.)^ 

No.  S.    1735,.  Dec;  4.    Creditors  of  M'Lellak  against  Burns,.  &c:. 

The  Lor^l  preferred  liaurie,  and  foiuid  the  joumeymeo  neither  had  hypothec  nor 
action  ie  in  rem  verso^ 

No.  8.     1736,  Feb.  17.    NlEL  M»ViCAR  against  Lady  Kirvan\ 

Tu  Lords  altered  the  interlocutor  and  sustained  Mt  M^Vicar^s  hypothec  in  tlie  m  rii  5 
f^ainst  the  Lady.^^lOth  July  173S.) 
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-  -  Therliordtf  found  tliat  upon  nifpoaitidD  that  the  Lady  did  not  employ  Mr  Lorimcr 
■ihat  he  eoukl  not  plead  his  hypothec  a^iinst  her.— >(17th  Fehntuy  1 736.) 

No.  4.    1186,  June  29.    Sir  John  Ruth£Efoord  against  Scott. 

Ths  Lords  sustained  die  defence  diat  the  defender  left  as  many  goods  as  would  satisfy 
the  rent,  and  that  these  goods  were  intzomtesed  with  or  poinded  by  the  pursuer  the  master, 
though  fer  another  debt,  and  therefore  adhered  to  die  Ordinary^s  interlocutor. — (80th 
June  1735.) 

The  Lords  altered  the  former  interlocutor  of  80th  June,  and  repelled  the  defence  that 
as  many  goods  were  left  as  was  sufficient  for  that  yearns  rent,  in  respect  of  the  answer 
that  there  did  not  remmn  as  many  at  the  term  of  payment,  and^repelled  the  reply  that 
'these  remaining  goods  were  intxomitted  wkh  by  the  master  himself  in  reelect  he  intio- 
nutted  with  them  by  a  lawful  poinding  for  former  rents,  albeit  he  had  no  hypothec  for 
these  former  rents.  29th  June  1736  Altered  this  interlocutor,  and  adhered  to  the  former 
of  20th  June  1735.  I  was  absent  in  the  Outer-House  when  the  two  first  interlocutors  of 
this  day  were  pronounced,  and  have  them  only  by  report,  but  the  two  about  tlie  hypothec 
(See  No.  S.)  were  delayed  till  18  o'docL 

No.  5.     1786,  July  22.    PuiNGLE  against  Scott  of  Harden. 

The  question  put  was.  Whether  currente  termino  a  master  may  by  yirtue  of  his  hypiv 
thee  stop  a  poinding  of  his  tenant^s  cattle  till  security  be  given  him  for  his  rent,  notwith- 
standing there  are  then  corns  sufficient  for  payment  of  his  rent,  or  not  ?  and  it  carried  not. 
For  the  interlocutor  were  Royston,  Newhall,  Minto,  Huning,  Dun,  Monzie,  Easdale. 
Against  it  were  Milton,  Drummore,  Shewalton,  Coupar,  Leven,  and  the  President,  but 
he  had  no  vote,  and  Murkle  £d  not  vote.     (Vide  80th  June,  Sir  John  Rntherfoord, 

sypra,) ^89th  June  1736,  This  interlocutor  altered  and  the  reverse  pronounced,  though 

none  that  were  for  the  last  interlocutor  altered.  We  did  not  determine  the  specialty  men- 
tioned in  Harden^'s  petidon.  82d  July  1736  The  Lords  adhered  to  the  interlocutor  of 
29th  June. 

No.  6.     1 787,  Feb.  1 8.    P.  Ckawfurd  a^amrf Tacksmen  of  Langtown. 

Thk  Lords  unanimously  found,  that  the  crop  1736  was  not  hypotliecated  for  the  rent 
1735.  8dly,  We  also  found,  that  for  the  crop  1736,  whereof  the  term  of  payment  was 
not  come,  both  the  offers  made  by  the  creditor  were  sufficient,  viz.  a  lx)nd  with  sufficient 
caution  offered  to  be  delivered  to  the  master  himself;  8dly,  Consignation  of  Bank  notes  in 
the  Sherfr  ^s  hands,— ^which  were  $q)araUm  relevant,  for  the  Bank  notes  would  not  be  a  good 
payment,  yet  they  are  good  security,  and  the  Sheriff  is  the  County  Judge,  and  the  proper 
Judge  in  poindings  long  before  the  institution  of  the  Session,  21st  January. — 18th 
February  1737  The  Lords  adhered.     Vide  15th  November,  (No.  7.) 

No!  7.  1 787,  Nov,  15, 29.  P.  Crawford  against  Tacksmen  of  Langtown. 

Iif  this  case,  (which  see  Na  6.)  the  first  point  decided  was  the  defence  ^f  steeI4xyw. 
Amiston  and  I  and  others  doubted  whether  tlie  defence  might  not  be  good,  if  there  was 
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proper  stcel-bov;  Amiston  restrieted  his  doubt  to  the  sfieel-tiow  straw  and  covn ;  but  as 
we  agreed,  that  here  there  wns  no  steel-bow  legally  constituted,  we  adbered  to  tiie  Onfi- 
nary^s  interlocutor  repelling  the  defence  of  8teel4x>w.  Fut  before  answer  whether  liable 
in  valorem  or  universally,  and  whether  the  cattle  reraaumi  hypothecated  for  rent  ITiSS, 
(which  would  not  be  detenmned  if  they  are  liable  universally,)  allowed  a  diligence  for 
proving  the  way  and  manner  of  stopping  the  poinding,  and  whether  there  was  any  thv 
lence,  and  the  degree  thereof.  29th  Novembec^  Refused  a  reclaiming  b3l  without  answers. 


No,  8.     1 788,  Jan,  31.    Earl  of  Suthebland  against  Me  D.  Coutae* 

Ths  Lords  (bund,  that  notwithstanding  Mr  Coupar^  bypocksc  Earlof  Sidfaeriand  had 
a  title  to  ol^ge  him  toproduce  these  wnts  tia  modum probaiwjtay  tfaongh  that  was  miiadflc 
to  prove  recognilion. 

No.  9. 1 738,  Dec  22.  Yoek-Builmngs  Company  against  Daleymple,,&c. 

The  only  reason  why  these  papers  are  kept,  is  because  of  the  question  of  die  )qght  of 
^  retention  pleaded,  by  Mr  Fordyce^  which  was  repelled. 

«       • 

No.  1 0.     I T42,  June  29.    RotTAN  against  Bare. 

The  Lords  found  funeral  expenses  preferable  to  the  landlord's,  hypothee  for  rent 
sigreeable  to  L.  14.  §  1.  L.  45*  i%  Dc  Rd.  et  Svmpt.furu. 

No.  ir.  174.S^Feb.  10.  Tod  a^i>w<  Montgomery  ofMacbiehfll^^ 

The  Lords  were  of  opinion,  thaf,  a  master  was  not  bound  to  hav«  a  person  attending* 
•  at  poindings  of  his  tenants  goods  by  their  creditors,  with  powers  to  receive  and'  on  pay- 
ment to  dischaige  his  rent  and  hjrpothec,  and  fac  less  with  powers  to  ass^  to  the  credi- 
tor poinder  upon  such  pajrment ;  and  therefore  in  this  case  Macbiehill  having  empowered 
Welsh  on  payment  to  discharge,,  and  which  Welsh  o£Pered  to  do^  but  the  creditor  would 
not  pay  without  assignment,  whereupon  Welsh  stopped  the  poinding  for  which  he  is  now 
sued,-— the  Lords  assoilzied  the  defender,  and  found  expenses  due.  Tliey  also  thought 
that  a  receipt  for  the  rent  to  the  creditor;  would  have  been  equal  to  an  assignment 

No.  12..    n45^Jiine25.    Cxjrute  against  CKAWTimn.. 

Tbs  question  was.  Whether  a  tenants  cattle  being  pomded  the  heritor  could  next  dby 
bring  back  the  goods  f  upon  the  fbotii^  of  the  case  1 1th  December  1672,^CtichtDn  against 
Earl  of  Queensberry,  (Dict.  No.  8.  p.  6203.)  The  Lords  altered  die  Olrdinary^s  in^ 
ferlocutor,  and  found  he  could  not  bring  back.  I  was  at  first  of  a  difierent  opinion,,  but 
altered  my  opinion  on  a  new  consideration,  that  even  a  proprietor  whose  goods  wereerro- 
nedusly^poihdedTor  ^no^er^s  debt,  could  not  bring  them  back.after  die  poinding  waseom- 
pkted,  but  behoved  to  sue.^. 
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Na  IS.    1747,  June  1 9.  M'Kenzie  <^^x>6ehaugh  agahut  Crichton,  kc 

The  question  was,  whether  in  rural  tenements  the  landlord  has  an  hypothec  in  house- 
hold furniture  and  other  moveables  invecta  ti  illata  other  than  corns  and  cattle.  Kilkerran 
had  found  that  he  had  not  We  could  find  no  preced-^nt  in  all  our  books  where  the  point 
had  been  determined,  only  Tinwald  thought  it  had  been  dedded  since  1740  or  1741,  in 
some  case  where  be  was  lawyer,  but  forgot  the  names,  and  Amiston  said  it  was  daily 
practice  in  the  country  to  assume  that  hypothec^  and  yet  if  it  was  never  so  decided  before, 
nor  menticmed  in  our  law  books,  that  would  be  an  extension  of  the  hypothec.  There  was 
a  decision,  Harcacse,.  D.  528,  (Dict.  No.  42.  p.  6239.)  that  invecta  et  illata  in  general  in 
rural  tenements,  such  as  cloth  or  manufactures,,  werejiot  subject  to  the  hypothec,  though 
in  foreign  countries  the  distinction  betwixt  urban  and  rural  tenements  as  to  invecta  et  illata 
seems  to  be  pretty  much  taken  away,  and  both  Stair  and  M^Eenzie  agree  that  it  still  ne> 
Hnainsandis  observed  with  us,  but  the  question  is  what  they  mean  by  invecta  et  illata  ?  We 
seemed  U>  sffet^  that  instrumeiUa  fitndi  though  they  are  not  fruits  yet  are  liable  to  the 
hypothec  as  much  as  labouring  oxen,  and  the  great  difficulty  was  as  to  household  fumitui^. 
Amiston  thou^t  the  landlord  hadyii#  retinendi  on  the  ground  but  not  to  bring  them  hack, 
nor  so  strong  as  in  corii  or  cattle,  and  Tinwald  said  be  believed  the  decision  he  remembered 
was  to  the  same  puipose.  The  President  thought  there  was  a  hypothec  in  ordinary  furni- 
ture, such  f»  is  necessary  for  a  tenant,  but  not  in  a  gentleman'^s  valuable  furniture,  as  clocks, . 
hangings,  &c  and  4t  was  said  that  silver  work  could  not  be  included  in  such  furniture,  (the 
question  was  about  Campbell  of  furniture,  who  after  selling  his  estate  took  a 

lease  of  the  mains  and  mansion-bouse.)  But  the  opinions  seemed  to  be  so  various,  and 
We  were  so  uncertain,,  that  we  remitted  back  the  petition  and  answers  to  Kilkerran,  Ordi-. 
nary,  to  enquire  about  tlie  dedision  that  Tinwald  mentioned. 

No.  14.    1 747,  Nov.  20.    Sm  John  Hall  against  Nisbet  of  Dirleton. 

Sir  John  Hall  as  creditor  to  a  tenant  of  Dirieton,  attempted  to  poind  the  tenant^s 
crop  betwixt  Yule  and  Candlemas,  and  Dirleton^s  factor  stopped  him  till  payment  of  his 
farms  and  money  rent  The  creditor  offered  a  neighbouring  tenant  cautioner,  M-hich  the 
other  said  he  was  not  bound  to  accept.  We  found  he  was  not  bound  to  accept  of  caution 
for  his  farm  and  allow  the  com  to  be  poinded ;  and  therefore  sustained  the  defence.r— 
June  2d  1748  Adhered. 

No.  15.     1749,.  July  S.    ClsiEDiTOKS  ofliiDDEEDALE  of  Totrs,  Competing. 

NxaMYTH,  who  was  Lauderdale'^s  agent,  had  the  writs  of  the  estate  in  his  hands,  and 
was  creditor  in  an  account,  and  partiailariy  in  the  dues  he  had  paid  the  Sheriff  upon  the 
dause  capiendo  secur^atem  hi  order  to  get  his  cUent  infeft,  and  there  being  a  ranking  and 
-sale,  the  question  was,.  Whether  he  had  a  right  of  hypothec  on  these  writs  ?  Against  them 
I  quoted  the  case  10th  July  1735  and  17th  February  1736,  Creditors  of  Ejinan  and 
^WE'Vicar,  (No.  3.)  and  31st  January  1738,  Earl  of  Sutherland  against  Mr  D.  Coupnr, 
(No.  8.)  and  we  delayed  till  the  hiwyers  look  into  themj-^Hth  June  1740. 
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The  Lords  (6th  July)  found  that  an  agent  has  a  hypothec  in  the  writs  of  his  client's 
buds  in  his  hands  not  only  against  his  employer  but  also  agwist  his  creditora,  contrary  to 
tlie  decbion  Creditors  of  Kirnan  10th  July  1735  and  11th  February  1736;  2dly,  Found 
the  money  paid  by  him  to  the  Sheriff  on  takhig  his  clienf s  infefhnent  that  he  has  no 
hypothec  for  it. 

No.  16.     1 750,  Jan.  12.    Andeew  BnooMFiELD  against  Davidson. 

John  TAYtOK  got  a  tack  from  Davidson,  his  entry  to  be  at  Whitsunday  1740  and 
first  term's  payment  Martinmas  1740,  and  the  next  Whitsunday  1741.  In  1748  Andrew 
Broomfield  came  to  poind  the  tenant's  crop,  and  Davidson  claimed  hb  hypodiec  for  the 
rent  that  was  due  at  Martinmas  1747  and  Whitsunday  1748,  and  it  was  agreed  that  Che 
crop  should  be  disposed  of  till  the  matter  was  decided.  Broomfield  contended  that  the 
hypothec  was  only  for  the  rent  payable  at  Martinmas  1748  and  Whitsunday  1749,  that 
the  crop  could  only  be  hypothecated  for  one  year's  rent,  and  it  behoved  to  be  the  legal 
terms  and  not  conventional  terms  that  are  the  rule.  Lord  Milton  found  that  Davidson  had 
his  hypothec  for  Martinmas  1747  and  Whitsunday  1748 ; — and  we  adhered,  and  refused 
a  bill  without  answers, — ^because  as  the  rent  paid  at  Martinmas  1740  and  Whitsunday 
1741  was  the  rent  of  crop  1741,  for  which  rent  alone  the  master  could  have  a  hypothec, 
and  after  it  was  pajd  the  crop  was  liable  to  no  hypothec,  so  the  rent  payable  at  Martin- 
mas 1747  and  Whitsunday  1748  behoved  to  be  the  rent  payable  for  crop  1748,  and  which 
was  agreeable  to  our  decisions  betwixt  Crawfurd  and  the  Tacksmen  of  Langtown  (supra) 
Yet  some  of  us  differed,  inter  qua  Justice-Clerk. 

No,  17.  1751,  July  18.  Robert  Daijkyuvus,  against  Eakl  of  Selkirk. 

Earl  of  Selkirk,  as  creditor  to  Captain  John  Dalrymple,  nephew  to  the  late  Earl  of 
Stair,  and  brother  to  this  Earl  of  Dumfries,  adjudged  from  the  Earl  of  Dumfries  and  the 
first  Earl  of  Stmr,  as  charged  to  enter  to  Captain  Dalrymple,  certain  lands  part  of  Earl  of 
Stair's  estate,  wherein  he  had  infeft  his  nephew,  held  of  the  Crown,  to  qualify  him  for 
\oting  in  elections  ;  and  having  pursued  maills  and  duties,  Mr  Dalrymple  of  Stair,  as  h^ 
of  provision  to  the  late  Earl,  produced  his  rights  to  these  lands  and  competed  with  him. 
Earl  of  Selkirk,  on  a  diligence  for  recovering  his  author  or  debtor^s  rights,  cited  Robert 
Dalrymple,  writer  to  the  signet,  who  produced  dispositions  of  the  lands  by  the  last  Earl 
of  Stair  to  Captiun  Dalrymple,  with  charters  and  sasines  upon  them,  but  claimed  a  hypo- 
thec for  payment  of  the  expenses  of  completing  all  these  rights  which  he  said  he  was 
employed  by  Earl  of  Stair  to  expede,  and  kept  the  writs  for  his  payment.  Kilkerran, 
Ordinary,  seemed  to  think  the  hypothec  was  not  good  in  this  case  against  the  pursuer, 
who  might  use  the  writs  in  tnodum  probationig,  as  we  found  in  the  Earl  of  Sutherland'^s 
case  in  a  declarator  of  recognition  of  the  estate  of  Skelbo, — but  I  observed  that  would  not 
apply  to  the  cas«  for  that  the  pursuer  was  using  these  writs  not  tii  tnodum  prdboHomg  of  a 
fact,  but  as  his  titles  to  the  maills  and  duties,  and  as  now  his  writs  by '  his  adjudication. 
The  Ordinary  and  the  Court  were  satisfied  with  the  distinction,  and  therefore  I'emitted  it 
back  to  the  Ordinary  that  he  might  sustain  the  hypothec.  x 
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No.  1 8.     1 752,  July  30.    Lesslt  of  Lumqafaat  against  Hu^tteb. 

LuMdUHAT  employed  Amot  a  weaver  to*  weave  two  webs  of  linen  cloth  for  him  of 
Lumquhat's  yarn,  which  he  did,  and  thereafter  sent  them  to  Hunter's  bleachfield  to  be 
whittled,  but  marked  with  bis  own  name.  Amot  broke  and  owed  Hunter  an  acoounl 
for  bleaching  a  former  parcel,. who  detuned  Lumquhat's  doth  with  other  cloth  lie  had  of 
Arnot's  for  payment  of  the  account,  sayhig  that  he  bleached  it  as  Amofs  whose  name 
was  on  it,  having  in  his  advertisement  directed  the  owners  to  sew  their  names  in  their 
cloth.  Lumqubat  sued  him  before  the  Justices  of  Peace,  and  brought  a  proof  of  hfe  pro- 
perty,  that  is,  his  property  of  the  yam,  and  employing  and  paying  Amot  for  weaving, 
and  recovered  decreet,  on  his  paying  the  whitening  these  two  webs ;  which  Hunter  sus- 
pended ;  and  Justice-Clcrk  affirmed  the  decreet ;  and  this  day  we  adhered,  on  advising  a 
reclaiming  bill  and  answers,  but  only  by  the  President's  casdng  vote.  Lumqubat  denied 
tfiat  he  consented  to,  or  knew  of  Araot's  marking  the  webs  with  his  own  name 
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Na  r.     17S8,  Feb.  14.        GKAToffainst  Gray. 

Tux  Lords  did  not  find  sufficient  cause  fop  reducing  the  service  upon  the  brieve  ofT 
idiotry  without  evidence  for  the  pursuer  of  the  reduction,  and  therefore  granted  a  con* 
junct  proof  to  either  party  of  the  condition  of  the  said  James  Gray; 

No.  2.,    1 74^9,^  Jime  2t.    Morison,  &&  against  Eaiul  ofSuTHEBLAND. 

An  inquisition  of  lunacy  being  found  in  London  against  George  Morison,.  son  to  the 
Ikte  Prestongrange,  the  Chancellor  appointed  Walter  Bain  and  Penelope  Morison  the 
lunatic^s.sbter  Committees  of  his  estate,  and  Sir  Nicholas  BailEe  of  his  person  f  and  John 
Hamilton  on- a  factory  from  Biun-  and  his  wife^&ned  Earl  of  Sutherland,  for.  L.210Q  ster 
ling,  due  by  the  Eari  to  George  by  an  English  double  bond  granted  in  London  for 
L.4200.  Excepted,  The  inquisiuonin  England  is  no  legal  evidence  in  Scotland ;  2dly,  If  it 
were,  the  Chancellor  has  no  power  to.  direct  the  management  of  any  estate  of  his  in  Scf>t- 
land,,  because  txtna  torrilorium.  Answered,  The  statuta  ptrwndta  loci  domicilii  mxxBt  bind 
every  where  aJunaticor  fatuous  person^oc  minor,  or  married  person,. who  held  so  there  must 
be  held  so  every  where  ;r— moveable  sequuntur  ptrwnam^  and-are  regulated  by  the  law  of  the 
]ilaoe  of  domipilcr  Replied,, «S'(aftf/a  eveiijpcr«ofia/ta  have  no  force  extra. territoriumy}!  it  is 
lK>t  tx  camiiale,.  A  man  is  migor  in  Naples  at  18,.  but  if.he  had  an  estate  in  Scotland  he 
QDuld  not  dispose  of  it.  T6  the  second,  Even  the  succession  of  moveables  in  Scotland  isrule^ 
by  the  law  of  Scotland  wherever  the  owner  (hes,  witness  the  case  of  Duncan'^s  executors ; 
imd  debts  must  be  regulated  by  the  law  of  the  place  where  they  must  be  sued.     The 
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pursuers  apprehensive  of  the  decision,  applied  to  the  Chancellor,  and  got  a  warrant  to  Sir 
Nicholas  Baillie  to  give  then  access  to  the  lunatic,  to  get  from  him  a  letter  of  attorney  tor 
Mr  Hamilton  to  sue  in  his  own  name,  which  warrant  he  granted,  and  they  got  the  letter  of 
attorney,  and  insisted  on  both  dtles.  Excepted,  a  lunatic  could  give  no  attorney,  which  the 
pursuers  maintained  he  was ;  and  if  he  was  not  lunatic,  yet  by  the  petition  and  warrant 
it  appeared  he  was  used  as  such  and  not  his  own  master.  I  reported  the  case,  and  the 
Lords  unanimously  found,  that  neither  the  Chancellor's  commiftnon  nor  the  letter  of 
attorney  gave  a  sufficient  title  to  carry  on  this  sale.  But  this  was  reversed  by  the  House 
of  Lords,  and  the  title  sustained  to  m£dntain  action  in  the  appellant  Morison^s  namc>, 
13th  Februaiy  1750,  which  was  founded  on  the  letter  of  attorney  as  I  was  told. 
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No.  1.     1786,  Jan.  7-        Mocheie  against  Linn. 

Ths  Lords  found  that  a  general  conveyance  of  all  goods,  gear,  debts,  and  sums  of 
money,  and  others  whatsoever  that  did  pertain  or  should  pertiun  to  him  at  the  time  of  his 
death,  to  which  a  particular  enumeration  of  moveable  bonds  was  subjoined,  nether  ex 
tended  to  a  house  nor  even  to-  an  heritable  bond,  though  no  infeftment  followed  on  it 
This  was  unanimous. 

No.  2.    1787,  Dec.  21.    Hew  Montgomery  against  R.  Montgomery. 

The  Lords  by  a  narrow  majority  found  that  the  pursuer  must  make  his  election,  and 
either  accept  or  repudiate  this  disposition.  Rttdt.  Justice-Clerk,  Strichen^  Kilkemm, 
Tinwald,  Amiston,  tt  me. 

No.  8.     1 788,  Nov.  8, 9.      Parkhill  against  Weir. 

A  QUKSTioN  occurred.  Whether  Parkhill  accepting  from  his  wife  in  her  contract  of 
marriage  a  general  disposition  omnium  bonorum^  with  a  reserved  faculty  to  the  wife  to  dis- 
pose of  10,000  merks,  the  husband  is  liable  to  the  creditors  of  the  wife  after  her  death, 
otherwise  than  in  so  far  as  he  was  lucratus  upon  deducting  a  competent  tocher,  or  which 
is  much  the  same,  if  he  should  have  deduction  of  these  debts  out  of  the  faculty ;  or  on 
the  other  hand,  if  the  husband  is  liable  in  valorem  of  the  subjects  to  the  whole  debts  as 
well  as  faculty,  without  regard  whether  he  has  a  competent  tocher  or  not  ?  This  last  car- 
ried by  a  great  majority,  eed  renit.  Amiston,  Strichcn,  and  Murkle,  who  thought  that 
such  a  general  disposition  did  not  at  all  make  the  husband  liable  for  any  debts,  only  it 
might  be  reduced  on  the  act  1621,  so  for  as  exceeded  a  competent  tocher,  in  die  same 
way  as  if  it  were  a  special  disposition,  and,  if  it  did  not  exceed  a  competent  tocher,  he  was 
not  at  all  liable  after  dissolution  of  the  marriage ;  and  if  he  paid  them  diese,  <»  if  he  pmd 
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heritaUe  debts  even  during  die  marriage  he  might  deduct  tliem  out  of  die  faculty.     But 
the  Court  thouglit,  that  as  bona  are  counted  onl j  deductU  delitis^  the  meaning  c£  parties 
could  be  none  other  than  that  the  wife  was  to  give  her  husband  all  her  estate  with  the 
burdens  affecting  it,  or  in  other  words  all  her  free  estate,  but  not  the  above  reserved  faculty, 
and  that  she  could  not  be  thought  to  mean  to  ^ve  away  all  her  estate,  and  keep  the  debts 
a  burden  upon  herself  after  giving  away  the  ftind  of  their  payment,  and  that  tlierefore 
thou^  this  was  no  pasflive  title  against  the  husband,  which  cannot  be  while  the  original 
debtor  is  alive,  and  does  not  make  the  husband  liable  universally  for  his  wife's  debts,  yet 
be  must  be  liable  in  valorem  of  the  subjects  conveyed  and  his  intromissions  with  them, 
both  to  th^  wife^s  debts  and  reserved  faculty,  whether  any  tocher  should  remain  to  him  or 
not,  ance  he  is  presumed  to  have  tak^i  his  hazard  of  that ;  wheiieas  where  a  dispooi^on  is 
special  of  particular  subjects  there  is  no  place  for  any  deduction,  and  however  pnor  creditors 
might  reduce  it  fpioad  excessum,  yet  the  husband  or  his  heirs  would  have  relief  against  the 
wife,  even  her  alimentary  proyiflion  if  she  survived,  or  out  of  her  reserved  faculty,  notwith^ 
standing  that  the  husband  should  still  have  a  competent  to  tocher  remaining.  And  Amis- 
ton  himself  owned,  that  if  the  subjects  here  reconveyed  exceeded  a  competent  tocher, 
Parkhill  would  be  liable  for  the  debts  without  relief  out  of  the  reserved  faculty.     The 
other  point  anent  the  3000  merks  was  remitted  to  the  Ordinary  to  hear  the  objections 
against  Parkhill^'s  confirmation ;  but  all  agreed  that  if  it  was  sustained,  the  concourse  or 
compensation  must  operate  from  its  date. 

No.  4.    1745,  June  5.    Si&  Laur1£Nce  M^rcil^  against  Scotland. 

Adam  M ebcer  disponed  his  whole  estate  heritable  and  moveable  to  his  wife  in  liferent, 
and  the  children  to  be  procreate  of  his  body  in  fee,  which  failing  to  his  sister  Elizabeth 
and  the  children  of  her  body  in  fee,  and  not  only  burdened  the  disposition,  but  all  persons 
who  should  take  any  benefit  fay  the  diqx»sition  should  be  liable  to  all  his  debts.  He  dying 
without  children,  Andrew  Scodand,  the  son  of  Elizabeth,  served  heir  of  provision  in 
this  deed,  and  was  pursued  by  a  creditor  of  his  nucleus.  His  defence  was,  that  his  ser- 
vice was  erroneous  and  unnecessary,  for  he  needed  only  a  cognition  that  there  were  no 
children,  and  that  his  mother  Elizabeth  was  failed..  2dly,  As  to  the  burdening  clause, 
that  it  cannot  go  beyond  the  value  of  the  subject  Minto  found  him  liable  universally ,«-and 
11  th  December  last  we  adhered.  But  23d  January  last  we  altered  and  found  him  liable 
only  in  valorem  of  the  subjects  disponed,— and  this  day  we  adhered.  Pro  were  Drummore, 
Haining,  Strichen,  Amiston,  Murkle,  and  Tinwald.  Con.  were  Justioe-Clerk,  Minto, 
Dun,  BalmerinO)  ei  fgo,  and  the  President,  but  it  came  not  to  his  vote. 

No.  5.    1 744,  Dec.  7.      Walker  against  Walker.^ 

RoBEBT  Walkxe  disponed  his  effects  to  William  Walker  in  1 707  extending  to  1800 
merks,  and  in  case  of  William^s  death  without  children,  ordered  him  to  pay  to  several 
perscms  certain  sums  of  money  without  saying  further.  Mary  and  Janet  Walker  were  two 
'  of  them,  and  died  before  William,  and  they  having  left  childveo,  the  question  was,  Whe» 
ther  a  substitution  to  them  was  implied  ?  and  we  found  that  it  was,  agreeably  to  the  dedskm 
aaetttioiied,  Innes  against  Innes,  I  thiiA,in  1 670,  but  especially  21st  November  17S6,  T. 
MontroM  against  Robertaona,  (No.  3l  mu  Wabbakoicb.) 

2c 
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IMPROBATION. 


No.  1 .     1 785,  Jan.  1  ©.    Rankine  against  Ciiawfuei>. 

In  respect  of  the  long  taciturnity  since  the  certification,  and  that  the  neanB  of  inifttov- 
ing  are  now  perished,  the  Lords  repelled  the  objection  to  the  decreet  of  certilScation.  I 
mentioned  a  precedent  to  the  same  purpose  December  1610^  L.  of  Urie  agavist  Grordon. 

No.  2.    1 74  ] » Jtine  9.    Abercrombie  of  TulUebodie  against  Cijmminc. 

The  question  was,  Whether  a  defender  in  ah  improbation  who  idleged  he  had  possessed 
upon  charter  and  sasine  for  the  years  of  the  positire  prescription  could  be  allowed  to  prove 
his  possession  before  taking  terms,,  and  the  production  cTosed,  since  he  produces  instantty 
a  pretty  probable  evidence  of  possession  by  tacks  ?  and  the  Lords  allowed  the  same  term 
ID  prove  40  years  possession  that  the  defender  takes  to  satisfy  production^ 

No.  S.     1743,  Dec.  7*    Robertson  against  John  Allason. 

It  appeared  to  us  that  in  this  case  there  was  either  a  plain  forgecy  or  a  gross  fraud  onk 

A 

the  pursuer  Robertson  the  creditor  in  this  bill,  accepted  by  the  three  Allasons,  or  both* 
The 'Lords  aBdwed  Robertson  the  pursner  to  Jbide  by  the  bill  under  protest,  that  th& 
same  was  delivered  to.  him  signed  hy  all  the  three  brothers  AUasons^  and  that  upon  the 
^th  thereof  he  lent  the  moni^y  to  Robert  AUaaon^  ^ 

*^*  Th.e  case  Connel  against  Orr  16th  June  1747  is  referred  to,  as  decided  in  the  same 

way.  That  oase  is  thus  mentioned  in  the  Notes. 
Obe  accepted  a  bill  to  Connel  and  Watson  partners  &r  30  guineas,  but  the  acceptance 
not  signed  by  them>  and  the  bill  was  written  by  Watson  and  remained  in  his  hands»  Connel 
afterwards  insisted  with  Watson  to  deposit  the  bill  for  both  their  behoof^and  they  accordingly 
signed  the  draught  and  deposited  the  bill  afterwards.  Connel  charged  Orr  for  payment,, 
and  Orr  suspended  and  produced  a  bill  of  the  same  date  an^  sum,,  payable  to  the.  same 
persons,  and  written  by  Watson^  and  by  hiDs  discharged.  Connel  pursued  imprsobation  of 
the  bill  produced  by  Orr,  and  he  has  abidden  by  it  sub  per&ulo  fcJsi.  Orr  has  also  raised 
im  probation,  and  Connel  oiFered  to  abide,  by  qualificatt  that,  this  bill  was  by  Watson  depo- 
sited as  the  true  bill ; — ^and  after  long  debate.  Whether  he  should  abide  simply  or  not  ? 
it  carried  to  allow  him  to  abide:  jua/t)l&ote».  Rmt^  tfiif&iciii,Aniiston,  Tiojrald)  ci  t)rummfxre. 

No.  4.     1744,  Nov.  2.    Ogiltie  against  OoiusriE:^ 

Impbobation  being  pioponed  against  the  warrants  of  some  adjudications  after  they  &idby^ 
a  decreet-arbitral.  been  ranked  wilh  the  other  creditors,,  particularly  the  pursuers  ;  the  war* 
rants  were  amtssing^  and  it- was>madeA  question  at  the  Bar^  Whether  falsdioodiixompetent 
against  writs  concerning  which  a  deGreet^arbitral  had  been  pronounced  or  if  falsehood  hjr 
"^  regulations  1695  is  only  Competent  a^iinst  the  submission,  or  decreet,,  or  the  arbitenC 
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fvooeediiigs ?  Weall  agreed^  that  unless  fidsdiood  had  been  q)edaU7  submitted  vod  de- 
lennined,  that  it  is  oompeteat;  but  iheai  we  thought  these  warrants  being  now  h>st  and 
aAiissing  not  sufficient ;— «id  therefore  adheied,  but  widi  theadditioa,  in  respect  no  diieot 
evidence  was  offered  of  the  falsduxxL 


INDEFINITE  PAYMENT. 


No.  1.     1739,  Not.  9.      Fobbes  against  Innes. 

Tbx  Lords  found  that  the  indefinite  payment  must  be  imputed  as  the  creditor  would 
haye  it,  to  the  debt  worst  secured,  and  they  considered  the  engagement  for  Sir  Jotm 
Goidon  not  as  a  subsidiary  obligatlfHi,  which  implies  a  condition  of  discussing  the  prineii. 
pal,  whereas  here  Robert  undertakes  the  debt  on  condition  that  the  creditor  wt>uld  not 
follow  out  thedil^ence  he  had  already  raised.  ^^ 


\*  The  case,  Creditors  of  Harwood  against  Paters(Mi  of  Kirkton  7th  December  1748  is 
referred  to  as  decided  in  the  same  way.  That  case  is  thus  mentioned  in  the  Notes.  ^ 
Find  that  the  creditor  may  apply  indefinite  payments  or  intromissions  to  payments  of 
tuch  debts  as  were  not  secured  by  inhibition  and  other  diligence.  We  alao  thought  that 
he  could  likewise  apply  these  intromissions  to  payment  c£  debts  not  bearing  annuakent, 
but  the  point  seemed  finally  settled  by  the  decreet  1787  which  ascertains  the  sum  that 
bears  annualrent 


INDEMNITY. 


No.  2.    1747,  July  S.<*  Alexander  against  DiRvndx^u. 


Denuolm  having  in  several  di£ferent  companies  scandalized  and  injured  Alexander,  that 
he  had  given  notice  to  the  Rebels  of  the  Duke^s  march  which  had  occasioned  Alexander 
to  be  confined  till  he  proved  his  good  character ;  he  now  sues  Denholm  for  damages,  and 
Denholm  pleads  the  indemnity,  which  tlie  Sheriff  sustained ;  and  on  a  bill  of  advocation 
we  were  divided  about  the  indemnity ;  the  Preadent  against  it  Amiston  and  I  wanted 
first  to  see  the  proof,  but  at  last  we  agreed  to  advocate. 

No.  8.     1 752,  Feb.  26.     Stbachan  against  M'Lachlan,  &c. 

SxKACHAif  pur&ued  these  four  defenders,  libelling  that  in  February  1746  M^Lachlan 
who  was  Aid-de-Camp  to  General  Husk^  and  Bruce,  Judge-Advocate  to  the  army,  when 
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mar  anriy  was  Hiarcbing  to  Aberdeen  after  the  Bftbeli^^  came  Id  his  house  while  he  wai 
there,  heat  him^  and  oarried  off  horses,  oxen,  cdw%  and  theejH  voith  L^l  atedaig^  and 
carried  them  to  Aberdeen,  and  delivered  themto  Laurence  I>isnda%  Onmaiesary  of  thr 
army,  and  Robert  Gardener,  his  derk,  who  sold  or  rouped  them  for  their  own  use^  and 
therefore  ooncludnig  against  them  all  for  the  value  The  case  was  reported  by  Lord 
Milton.  There  was  no  compearance  made  for  M'Lachbui  and  Bruce,  but  for  Dundas 
and  Gardener.  It  was  alleged  that  severa)  cattle  taken  from  Rebels  or  persons  suqiected 
were  brought  by  the  troops  to  Aberdeen,,  and  by  order  of  the  General  rouped  and  the  price 
distributed  among  the  bolJiers,  and  tliey  knew  not  whether  any  at  these  helbnged  to  the 
pursuers^  but  pleaded  the  act  of  mdemnity  in  favours  of  perscxis  acting  for  the  Grovemment, 
and  though  there  was  no  compearance  for  the  other  defenders,  yet  aathat  was  a  pubUc 
law  the  Court  ought  to  take  notice  ofit  Answered,  That  the  act  did  not  indemnify  the 
Inking  goods  from  peaceable  subjects,  which  the  pursuer  was;  liiat  though  it  fell  under 
the  iiidiemnity,  yet  unless  she  defenders  prove  by  dieir- books  orolhterwise  that  the  prioa 
was  b^  ofdier  distributed  among  the  soIdicrs,^  they  ought  to  he  liable  £oc  tha  money  they 
kq)l.  I  thought  that  the  fact  as  laid  in  the  hbel  was  evidence  suftoient  that  it  was  dona 
for  the  service  of  the  Gnovcmmeut,  especially  as  to  M^Lachlan  and  fimoe  ace  not  chaiged 
with  having  sdld  them  or  having  received  the  price  but  with  bringing  them  to  the  array 
and  delivering  them  to  ^  Commissary.  Minto,.Dnimm0re,.  and,  I  thmk,.  Dun  thou^it 
that  the  indemnity  extended  only  to  injaries  done  to  Rebels  orpersons  suspected,,  or  tha 
taking  away  their  goods,  and  were  it  otherwise  in  that  time  of  Rebellion,  the  tmops  might . 
plunder  any  loyal  subjecf^s  house.  Pl^esidcnt  sud  there  was  no  use  for  an  indemnity  for 
taking  a  Rebers  goods  who  is  in  actual  R&bellion.  I  read  that  clause  of  the  act  touching 
the  finrcihg  horsea  and  carts,  &e.  or  qu^utcring  soldiers,  ilrhich  I  su|^poaed  could  not  ne 
restricted'  to  the  horses^  carts,,  or  houses  oTRebelsi  and  the  acta  behoved  tahe  sud  as  from- 
the  circumstances  appeared  to-be  for  the  service  of  the  Govonment^  which  were  indem- 
jufied  to»  whomsoever  done^  and  such  I  thought  thia  was  done  so  fiur  aa  ooncemed' 
M'Lachlair  and  Bruce*  However,  on  the  question,,  it  carried  to  repel  the  defence  on  the- 
indemnity  even  as  to^  them,,  and  an  act  was  pronounced  for  both  parties  befture  answer  to^ 
prove.  But  on  a  reclaiming  bill,  showing  that  Strachan  was  carried  prisoner  on  suspidon 
to  Aberdten  and  kept  there^  we  unanimously  found  die  indemnity  for  M'Lachlan  and 
Bruce,,  and  superseded  as  to  the  re«t^8jSth  Fd>xuaiy  1753.?— yStk  December  1161.% 


INDIVISIBLE. 


No.  I.    1749^  July  II.    Mrs  Dunbab  i^^tit^MAMES  SxBPRBif;. 

Tacks  being  written  on^one  sheet  of  paper,  theqnestibn  was,  Whedber  both  wefe  anull 
ar  only  the  last  ?  We  found  only  the  last  tack  null  and  sustuned  the  firjit.. 


£l  C JKU^ft  NOT£B.  ]  90S 


INFEFTMENT* 


Ka  1 .    1 745»  June  1 ».    Campbell  agoAntd  Campbell. 

» 

Thb  deceased  Ronald  Campbell  was  infeft  in  Auchinbreck  estate  in  an  annualivnt 
eieiiTng  to  L.7OOO9  and  in  ayear  thereafter  die  annualrent  and  4000  merka  of  the  prin* 
cq>aL  were  pcdd  upon  a^  dischai^ge  and  renunciation^  which  remained  in  the  debtors  hands 
16  years,  and  till  afler  the  creditor's  death,— 4Uid  at  oountbg  with  this  Ronald  the  son, 
Auchinbreck  was  found  debtor  in  a  laiger  sum^  and  instead  of  a  new  heritable  bond  the 
former  discharge  and  renundatioo  was  given  up,  and  the  whole  L.7000  wasby  ft  separate 
writing  declared  resting,  but  no  infeftment  or  difigenoe  had  intervened.  Now  in  the 
ranking  of  this  estate  it  was  objected  to  the  L.7000  debt  by  giving  back  the  discharge,, 
but  upon  report  of  Kilkerraii  the  olgectioii  was  repelled. 


r 

No.  2.    l7iS0^  Feb.  15.    Claims  on  Sib  James  Kikloch*3  Estate.. 

See  this  case  No.  I&  eoce  FoBFBrmx. 


INHIBITIOir. 


No.  1.    1784;  Jian.  10.    Hay  of  Strowie  against  Creditoes  of  Simpson. 

The  Lords  adhered  to  their  {receding  interlocutor  susti^ning  the  objecticn  against  Dr 
Hay^s  inhibition,  that  it  was  not  executed  at  the  head  burgh  of  the  Begality  of  Dunferm*^ 
line,  and  repelled  the  allqpeance  of  cohnniciim  etrvr.. 

No.  2.    1 7S7«,  June  29.    Cbeditoes  of  Rosebeeet  agaimt  Geddes. 

See  Note  of  Na  7.  ooee  Feaod. 

Na  &    I787«.  Nor.  16.    Ladit  Bf aeoaeet,  &c.  P^imeosb  agninst  The 

G0MMI8SAEY  Cleeks* 

The  question  was,  Whether  an  bhibition  taken  out  by.  Sir  William  and  Alexander 
Haime  upon  a  depending  process  as  liable  for  taking  an  insuffident  cautioner  in  a  confirma- 
tion should  be  recalled  or  not  ?  It  carried  by  a  great  majority  to  recall  the  inhibition 
reittir<ii(f  Justice-Clerk,  Brummore,  and  I  think  Kilkerran..  Amongst  other  reasons  for 
recalling,.  Aniiston  gave  one  reason,  that  no  prohibitory  diligence  of  that  sort  should  go 
agmnst  any  trustee  or  o£5cer  forany  thing  done  in  execution  of  their  trust,  and  instanced 
the  case  of  the  Marehion«»  of  Annandale,  agmnst  whom  the  l4>rds  granted  letters  of 
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arrestment  on  a  process  against  her  as  executrix  to  her  husband,  but  which  was  rerersed 
by  the  House  of  Lords.  The  observation  in  general  I  agree  with  but  n6t  universally, 
for,  causa  eogtuta^  I  see  no  reason  why  inhibition  may  not  go  out  against  an  oflBcer  if  there 
be  hazard  of  dilapidation,  but  that  cannot  be  applied  to  this  case. 

No.  4.     1738,  Jan.  26.    Cobsan,  &c.  against  Maxw£I«l. 

See  Note  of  No.  1 6.  rose  An jubicatiok. 

No.  5.     1738,  Feb.  14.    Habvies  against  Gobdon. 

.  I  was  in  the  Outer-House.  I  am  told  the  Lords  found  the  sum  decerned  for  not  being 
iibelled  was  not  secured  by  the  inhibition  upon  the  dependance. 

No.  6.     1 738,  June  27.    Pbice  against  Majob  John8TONK« 

I  KEEP  these,  papers  because  the  case  is  new,  though  it  may  frequently  occur.  The 
Lords  would  not  recall  or  restrict  the  inhibition  unless  the  petitions  would  give  evidence 
that  no  debt  was  due,  or  how  much,  neither  would  they  oblige  the  pursuer  to  insist  before 
the  day  that  he  should  think  fit  to  fill  this  in  his  summons,  but  ordered  him  to  give  the 
petitioner  a  copy  of  his  summons  with  the  day  filled,  that  the  petitioner  might  take  his 
remedy  by  calling  upon  his  copy  after  that  day,  or  raise  a  summons  as  accords. — ^N.  B.  It 
had  some  influence  that  the  pursuer  was  willing  to  pass  from  his  arrestment  on  the  peti^ 
tioner^s  own  bond,  though  tliat  could  have  no  effect  on  the  point  of  law. 

No.  7.     1742,  Feb.  5, 17.    A,  against  B.    (Bbown  against  Cb,ok at.) 

An  inhibition  being  raised  on  a  gratuitous  bond  payable  after  the  granter^s  death  fail — 
ing  heirs  of  his  body,  which  the  Lords  thought  they  could  not  have  given  causa  cogntla^ 
they  therefore  would  not  sustain  it  against  an  onerous  purchaser;  and  17th  February 
adhered  and  refused  a  bill  without  answers,  though  it  was  appointed  to  be  seen  as  to  othe:K* 
points. 

No.  8.     1 742,  June  2.    Cbedxtobs  of  Stewabt  against  Ditnbab. 

-The  accountants  usually  employed  in  this  Court,  viz.  George  Boswell,  Francis  Far*^ 
quh^rson,  and  Andrew  Chalmers,'  being  called  by  order  of  Court,  informed  us  that  I 
making  their  schemes  where  creditors  adjudgers  are  preferred  upon  an  inhibition  to  ii 
feftments  or  other  rights,  posterior  to  their  inhibition,  but  prior  and  preferable  to  their* 
adjudications,  they  are  in  use  to  make  schemes  of  division  among  the  whole  creditors,  and , 
next  a  scheme  of  ^vision  leaving  out  the  creditors  cut  out  by  the  inhibitions,  and  so  much 
of  the  inhibiting  creditors*  sums  falling  to  them  by  the  second  division,  as  they  want 
by  the  first,  they  deduct  from  tlie  shares  falling  by  the  first  scheme  to  the  creditors  cut 
out,  whereon  they  make  the  scheme  according  to  the  inhibiting  creditors  accumulate  sums, 
*— and  agreeably  to  that  report,  we,  3d  December  1741,  upon  a  diviMon  preferred  Biirgie 
for  his  accumulate  sum  in  his  adjudication,  agreeably  to  our  late  decision  betwixt  Corsan 
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and  Rae,  and  did  the  same  afterwards  5th  February  1748  Nisbet  against  Baillie;  and 
2d  June,  on  a  reclaiming  bill  by  the  creditors^  adhered.  Again  found  14th  June  174S, 
Govan  against  William  Hay. 

%*  In  the  case  of  Nisbe^  the  Lords  adhered  to  my  interlocutor,  as  to  the  inhibition  and 
adjuoKcation,  but  prejudice  to  be  heaitl  on  the  extent  of  the  sum  truly  paid. 

No.  9.    1 743^  July  1 9.    TuDHOPE  against  His  Wife  and  Children. 

I  reported  tx  parU  a  question  to  the  following  effect ;— Tudhope,  by  a  bond  of  provision, 
became  bound  to  lay  out  and  bestow  4000  merks  and  to  take  the  securities  to  himself  in 
liferent,  and  to  his  wife  to  a  certain  extent  in  liferent,  and  to  the  children  of  the  marriage 
HI  fee,  and  providing  also  certun  parts  of  the  conquest  to  the  wife  in  liferent  and  the  child* 
ren  to  be*  |Msocreate  in  fee»T— and  friends  named  at  whose  suit  execution  should  pass; 
-—and  .they  raised  and  executed  inhibition,  upon  it  Tudhope  the  father  having  sold 
some  land,  the  buyer  suspends  the  minute  on  account  of  this  inhibition,.— which  coming 
before  me  I  ibuad  thai  that  encumbninoe' behoved  to  be  purged  v — and  in  order  to  that 
Tudhope  raised  reduction  of  the  inhibition,  which  was  remitted  to  me,^ — and  I  sustained 
the  reason  of  reduction  in  so  far  aa  oonoesned  the  clause  of  conquests^  imd  repelled  it  as 
tothe  wife^s  fiferent.  of  the  sum  certain*  Qut^aa.  there  was  no  compearance  for  the 
d^endlers^  tbe  vrife  and-  chiUreai,  I  r^Kirlad  the  question  as  to  the  children's  interest  by 
the  bond  of  provision,  and  die  Losds  sustained  the  reason  of  reduction,  for  they  thouglit 
the  fcther  was  fiac  and  theiefisBe  might  dispose.. 

No.  10.     1749,  Feb.  22.    RoBEKT  Blackwood  a^g-ai^f  Marshall,  fitc. 

Maxshala  on  a  decreet  of  ours  charged  Blackwood  with  horning^  and  executed  inhibit 
tion.  Blaekwood  oc»nplained  of  the  inhibition  as  invidious,  and  upon  the  vote,  five  and  the 
Preadent  were  for  stoppng,  bu(  it  carried  to  xsfuae.  Fro  were  MUton,  Minto,  Drum- 
more,.  Dun,  Strichen,  H  €go»,  Gm^  were  Kilkerxan,.  Justice-Clerk,.  Monzie,  Murkla,. 
Sbewalton^.  and  President. 

No.  n .    1 750,  Jan.  16.    Cleuqh  agoimt  William  Sellers. 

Lands  being  purchased  after  inhibition,  and  afterwards  reduced  tx  captte  itAibMoniif. 
and  then  adjudication  led,,  which  is  as  old  as  1711;  the  adjudication  was  found  eii^ual; 
a^nst  the  purchaser  as  to  all  the  legal  consequences  of  it,  not  only  the  accumulations,, 
but  also  the  benefit  of  the  legals  expiring,  agreeably  to  the  dedaion,  28th  January  1738,. 
Corsan  against  Rae,.(No.  4.)  and.3d  December  1741,  and  2d  June  1742,  Stewart  against 
Dunbar,  of  Burgie,.  (No.  8.); 

No.  12..    1750^  Feb.  2.    Credixobs  of  Hope  of  Kerse,  Competing:. 

Is  1784  a  process  of  maillb  and  duties  was  raised  by  Horsburgh,  and  the  creditors 
having  raised  a  multiplepcnnding^  four  other  creditors  compeared,  viz.  the  Spciety  fge* 
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Propagadng  CluiBdao  Knowledge^  Watson^s  Hosfkalf  Joboston  of  Klrkton,  mod 
Mrs  Ann  Hope,  vfao  applied  for  a  sequeftraticm,  the  petition  was  remitted  to  the 
Ordinary,  when  Sir  Alexander  compeared,  and  said  the  estate  was  move  than  suffident 
for  these  creditors,  and  for  a  competent  aliment  to  him ;  and  the  creditors  said  diey  did 
toot  oppose  an  aUment,— «nd  the  ordinary  sequestrated,  and  reserved  t9  Sir  Alexander  his 
house  and  parka,  and  about  L.700  to  be  paid  by  the  factor.  This  was  in  January  or 
February  1 736.  Tliereafter  in  1 736  a  ranking  and  sale  was  raised,  but  slowly  insisted  in, 
and  meantime  Sir  Alexander  went  on  contracting  new  debts,  and  creditors  till  then  onhr 
personal  adjudged,  till  January  1744,  when  the  creditors  observing  that  tliere  would  be 

• 

a  deficiency  petition  to  recall  the  sequestration ;  but  some  creditors  not  consenting,  it  was 
refused,  till  January  1745,  that  on  a  new  petition  it  was  recalled.  The  whde  idiments 
amounted  to  L.22,000,  and  the  postponed  crediton  insisted  that  it  should  be  pn^xir- 
-doned  on  all  the  creditors,  as  expenses  of  ranking  are  by  the  act,  since  all  the  creditors 
consented,  and  instanced  two  precedents,  of  Bailie  Stewart  in  Elgin^s  creditors,  touching 
his  aliment,  and  Bailie  Hamilton  in  Abbay^s  creditors,  touching  his  funeral  expenses ;  but  as 
the  sequestration  was  awarded  only  in  a  maills  and  duties  and  multi|depoinding,  where  there 
were  but  five  creditors,  on  a  representation  that  the  remainder  was  more  than  suflknent 
for  their  debts,  when  there  was  not  so  mui:h  as  a  prcx»SB  of  ranking  and  sale  raised,  and 
all  the  debts  then  on  record  by  infeftments  or  adjudication  were  truly  far  short  of  die 
estate ;— the  Lords  considered  this  as  not  a  commu$ie  negoiiumj  but  rather  as  a  sequestra- 
tion of  part  of  the  debtor^s  estate,— they  found  that  the  aliment  could  not  be  stated  as  any 
4>f  the  fund  or  subjects  to  be  divided,  but  only  the  rents,  deducting  that  aliment,  and 
that  the  deficiency  through  that  aliment  could  only  affect  the  postponed  creditors.  Itenit 
muUum  Kilkerran. 

In  the  same  process  a  question  occurred  of  the  operation  of  an-  iiAibitbn,  whether  it 
affected  all  posterior  contractions  equally  and  proportionally,  or  only  the  least  preferable, 
agreeably  to  the  decision  1747  in  the  case  of  Campbell  of  Whitehaugh,  (Diet,  No.  48. 
p.  6074.)  The  postponed  creditors  said  that  dedaion  was  where  all  the  posterior  creditors 
were  real  by  infeftment,  and  the  creditors  acted  on  the  fidth  of  the  records,  whereas  here 
*  the  posterior  contractions  were  all  personal,  with  whom  the  records  had  no  concern. 
Answered  for  the  preferable  creditors,  That  the  point  mentioned  in  the  former  case  and 
whereupon  the  decioon  proceeded,  was  that  inhibitions  could  only  reduce  posterior  debts 
that  were  to  their  prejudice,  and  there  was  no  prejudice  while  there  were  snlBdent*  fimda 
to  pay  the  whole,  and  therefore  they  could  only  reduce  those  that  exhausted  the  price  ; 
2dly,  That  of  the  then  posterior  ccmtractions  some  had  adjudications  on  them  before  the 
other  debts  were  contracted,  therefore  they  must  be  equally  secure  as  if  they  had  then 
got  infeftments  or  had  inhibited,  and  could  not  be  prejudiced  by  new  debts  contracted 
after  these  adjudications ;  that  that  consideration  had  moved  the  accountant  to  propose  a 
third  scheme,  viz.  that  debts  contracted  after  adjudioations^  where  botii  debts  were  after 
inhibition,  should  be  first  burdened  before  these  adjudgers, — ^but  said  that  in  this  very 
case  that  would  be  altogether  inextricable.  The  Lords  found  that  the  inhibition  should 
affect  only  such  debts  contracted  after  inhibition  as  were  least  preferable,  tenit.  Drammore 
tt  Eames.  Hie  President  declined  himself,  and  the  Lords  put  me  in  the  duur  because 
I  was  reporter. 
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No.  13.    1750,  Feb.  2.    Creditors  of  Murray  of  Stanhope,  Competing. 

Am  inhibitkni  at  Earl  of  Marches  instance  was  objected  to^  for  diat  diough  it  was  eKe- 
cuted  against  Sir  Alexander  as  then  out  of  the  kingdom,  at  the  market  cross  of  Edin^ 
burgh,  pier  and  shore  of  Lrith,  yet  agunst  the  liq^es  it  was  executed  at  the  market  cross 
of  Peebles,  -where  lie  usually  readed  when  on  his  own^estate  in  Scotland.  Answered* 
It  was  rightly  executed  at  Peebles  against  the  lieges  and  not  at  Edinburgh,  pier  and 
shore  of  Loth,  because  the  lieges  were  not  out  of  the  kingdom.  I  desired  that  the  keepers 
of  the  registers  might  certify  what  has  been  the  usual  practice,  because  if  it  is  at  the 
market  cross  of  Edinburgh,  and  pier  of  Leith,  and  not  at  the  head  burgh  of  the  shire,  the 
sustaining  this  inhibition  would  be  annulling  all  of  them.  However  the  Lords  sustained 
the  inhibition^  but  ndther  Strichen  the  reporter  nor  I  Toted. 

No.  14.  1 750,  June  5, 10.  Competition  of  the  Creditohs  of  Crakstouk. 

HoESBUBGH  was  creditbr  by  a  personal  bond  in  L.1824,  on  which  he  inhibited  in  1738. 
In  August  1728  he  granted  an  heritable  bond  to  Davidson,  and  in  March  1731  he  gave 
an  heritable  bond  of  corroboration  to  Horsburgfa  with  accumulations,  and  another  ground 
of  debt,  amounting  in  whole  to  L.25i6,  whereon  he  was  infeft  in  May  1738,  and  in  1736 
Horsburgh  and  sundry  personal  creditors  adjudged.  In  the  ranking  Davidson  was  pn^ 
ferred  prinw  loco  on  1ms  infeftment,  and  Horsburgh  seeundo  heo,  which  exhausted  Ae 
price  that  nothing  remained  to  the  adjudgers.  In  the  scheme  of  division  Horsburgh  ib^ 
sisted  to  draw  upon  his  adjudications  supported  by  the  inhibition,  but  it  was  objected 
that  the  adjudication  was  not  led  on  the  bond  that  was  the  ground  of  the  inhibition  but 
on  the  corroboration,  and  most  of  us  seemed  to  think  the  objection  good,  and  that  notfiin^t 
could  entitle  him  to  draw  by  his  inhibition  but  adjudging  on  his  original  bond ;  though 
Jttstice^Clerk  thought  that  since  the  sum  in  the  original  bond  was  induded  in  the  corro- 
boration, that  adjudging  on  the  eofmhanHioa  was  suScitnt ;  but  then  it  wasolijected  that 
a  new  adjudication  would  not  draw  because  exchided  by  the  former  adjudgers.  ^t  we 
thought,  as  the  adjudgers  were  excluded  by  {lonburgh^s  infeftment  ibey  could  net  ooqii* 
pete  with  his  adjudication,  and  as  Horsburgh  bad  already  adjudged  dunigh  only  on  his 
corroboration,  the  Lords  thought  it  needless  to  make  him  adjudge  over  again,  and  there 
fore  ibund  him  entitled  to  draw  out  of  Davidson^s  share  what  he  wanted  of  the  sums  in 
.his  original  bond.  And  Eilkemft  meotioped  a  one  where  a  HKe  judgment  was  said  to 
have  been  pronounced  in  the  case  of  the  creditors  of  Colonel  Stuart,  I  think  it  was  for 
Mrs  Scott  of  Galla.  16th  Jime  Adhered,  with  this  explication,  that  Horsburgh  drew 
first  on  hi3  inhibition,  next  Davidson  on  his  infeftment,  and  3d]y,  Horsburgh  on  his 
third  infeftment,  as  in  Whitehaugh^s  case. 

No.  15.    J  750,  Nov.  6.  Competition,  Creditors  of  Sir  G.  Hamiltok 

In  this  competition  an  old  inhibition  on  two  bonds,  one  by  Sir  Robert  Miln  and  Sir 
Creorge  Hamilton,  the  other  by  Sir  €reorge  alone,  was  objected  to,  finr  that  though  both 
SMmds  were  recited  in  tiie  preamble,  yet  the  will  of  the  letters  was  only  to  inhibit  on  the 

2i> 


flO  rNHIBITION.  l^fiLcnBa'a  Note*: 

m 

foresaid  bond  In  tlie  nngukr  number,  and  agreeably  to  the  will,  the  meMengers  executiona 
(there  being  two  of  them)  mentioned  abo  bond  in  the  singular  number^  though  in  the 
register  they  had  erroneouBly  added  the  letter  «.  And  I  at  first  sustained  the  objection^ 
but  afterwards  on  diowing  me  a  decreet  8th  July  1795  in  a  question  on  dus  very  inhibi- 
tion  with  CttUender  of  Craigforth,  where  the  same  objection  was  repelled,  I  thought  it  did 
not  become  roe  to  contradict  a  judgment  in  point  of  the  whole  Court  Therefore  I  gave 
any  interlocutor  in  respect  of  that  fonner  judgment  repelling  the  objection.  Pittrierie 
reclaimed,  and  the  President  and  others  were  of  iny  opinion,  that  when  preference  b 
claimed  on  legal  difigence,  especially  when  that  diligence  is  used  to  reduce  onerous  tran« 
sactioDS  as  bring  tpreta  auetoritatty  that  if  there  be  any  defect  in  the  diligence  equity  can* 
not  interpose  to  supply  it.  And  I  observed  further,  that  there  was  more  here  wanting 
than  the  letter  «,  because  Sir  Robert  Miln  could  not  be  inhibited  on  both  bonds.  But  on 
the  question  it  carried  to  adhere  to  my  interlocutor^  rtmt^  President  $t  tm^ 


Nal6.  175UJul79.  Cremtori of CocKwmK  of Lakgtown^  Com^efif^. 

See  Note  of  No.  11.  vooe  Kksjijojim^t^ 
No.  17.    1751,  July  5.    Creditoiis  cxT  William  M^Kay,  Compethiff. 

An  inhibitor  objected  to  a  bond  in  1748  as  afler  infaiUtian.  Answeved^  That  the 
bond  was  granted  for  a  writer^s  account  partly  before  the  inhibition^  partly  after^  and 
fimnded  on  a  letter  employii^  him  prior  to  the  inhibition.  The  Lords  sustained  the 
bond  as  to  an  the  articles  prior  to  the  inhibition^  bat  sustained  the  objectiim  to  the  bond 
as  to  all  the  articles  after  inhibitien  and  as  to  minuab^t  8dly,  Objected  to  the  inhibi- 
tion»  which  was  against  a  man  and  wife^  as  the  execution  bore^  <<  whereof  I  delivered  to 
the  said  Elizabeth  Fowler  and  William  M^Kay  personidly  apprehended,  one  just  and 
authentic  copy  C  that  therefore  only  one  copy  was  delivered  to  both,  and  it  does  not 
appear  to  whi^;— but  we  thought  thaibitiaportedonecopy  toeadiof  them,andrq]elled 
the  objection^  vtmU.  Jtt8tioe»CleriL,  and  Shewalton,  Ordinarj;  Sdly,  Ad  inhibition  beiiig 
raised  on  depending  pvoeesset  which  they  s«ibmitted»  and  decceet^u'bitral  was  pronounced^ 
upon  which  diligence  fiiUowedy^t  was  objected  that  there  having  no  decreet  foUowed 
Ml  the  depending  prooqfw^  the  inUbitioa  ww  of  oa  a.vail#r-end  we  sustained  the  objection* 


Nok  IS*,    1%5S%  June  5.    Cbeditobs  of  Sn  6.  HAiciLXOKjt  Conning. 

See  Note  of  No.  43^  voce  AnJvnxcATioK^ 


irritancjy: 


No.  1.    llSBf  June  )I.    Mr  Kibk  against  Sib  John  Gobdom;  ^ 

Thx  Lords  would  not  affirm  the  interlocutor  founded  upon  the  irritancy  incurred  m 
AfA  1733  before  the  payment  in  Novendber  1733,  which  they  generally  thought  purged 
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the  initancj,  though  Drummore  and  some  others  thought  otherwise,  but  they  found  the 
irritancy  incurred  by  not  paying  the  moiety  due  at  Martinmas  1733  for  crop  1732, 
because  the  IMSnisters  prohibition  was  only  for  crop  1733  and  in  dme  coming. 

No.  2.     1 7d7»  June  1 7.    C areuthers  against  Johnston. 

Wjc  Sustained  the  defence  and  found  the  irritancy  of  the  feu  not  incurred.  We  thought 
indeed  that  the  first  instrument  of  offer  of  the  feu-duty  in  1696  was  good  for  nothing,  but 
that  the  superior's  always  oaring  to  take  the  feu-duty  on  condition  of  the  rassal^'s  taking  a 
new  charter  in  the  terms  mentbned  in  the  prints,  and  the  letter  1722  dispensing  with  offer- 
ing the  feu-duty  at  the  term^  was  acknowledging  him  still  Taasal  and  passing  from  former 
arritanoes  in  re  iam 


No.  S.    1738,  Nov.  10.    GEORas  Storri£  against  Robert  Pollock. 

The  Lords  found  that  the  reverser  having  used  no  order  of  redemption  fiir  40  years  after 
1695  when  the  irritancy  was  incurred,  the  lands  are  now  irredeemable.  This  carried  fay 
Presidents  casting  vote,  and  Armston  was  of  the  same  opinion,  who  thought  that  thou^ 
this  was  jKicfum  kgis  commksoruB  in  jrignorcj  yet  the  irritancy  wt»ip$ojur€  eflectual  without 
declarator,  though  ex  eqmtate  the  Lords  might  have  reponed  him,  but  which  diey  could 
not  now  do  aftar  40  yearsthough  he  had  not  been  in  possession  but  aboutSO  years.  IStfa 
December  The  Lords  adhered. 

No.  4.     1749,  Feb.  10.    Niel  M*Vicar  against  Cochrake  of  HUL 

Niel  M^ViCAfty  &  singular  successor  in  a  superiority  of  feu-lands,  pursued  a  declarator 
of  inritancy  o&  non  9olutum  ccmonem  on  the  250th  act  1597,  and  after  several  terms  had  been 
allowed  for  purging,  at  last  the  feu-right  was  produced  and  a  defence  pleaded,  thi^  in  the 
rig^t  itself  that  irritancy  was  renounced  and  discharged  and  that  renunciation  rqieated  in 
the  saane,  which  was  therefore  effectual  not  only  agttnst  die  original  superior  but  against 
this  pursuer.  Minto  declared  the  irritancy,  but  allowed  further  time  to  puige,  and  the 
vassal  now  an  infant  reclaimed,  and  very  ingeniously  the  argument  was  pleaded,— 4md 
what  amongst  others  determined  me,  was  a  distinction  betwixt  casualties  that  were  de 
eBsenUaJtudi,  as  the  reddendo  in  feus  and  the  ward,  marriage  be.  in  ward-holdings,— -and 
casualties  introduced  only  either  by  paction  or  statute,  as  diis  irritancy  that  was  intro- 
duced first  by  act  of  sederunt  in  1596  to  oomm^ice  only  from  Whitsunday  1597,  and 
then  by  act  of  Parliament  1597 ;  tliat  as  to  the  first  there  must  indeed  be  a  reddendo^  and 
yet  that  may  be  in  a  habile  way  separated  from  the  superiority  or  modelled  and  restricted 
by  the  investiture,  and  that  the  feu-duties  may  be  again  feued  out  or  disponed  to  be  held 
blench,  as  appears  by  243d  act  1597,  forbidding  such  subinfeudations  feudi/brmarum  by 
the  Crown,  and  the  late  question  we  had  betwixt  Nasmyth  of  Ravenscraig,  aud  I  think 
Hamilton,—- and  the  casualties  of  ward  may  aU  be  effectiudly  taxed  to  what  sum  they  please. 
But  this  irritancy  is  not  essential  to  a  feu,  on  the  contrary  no  feus  were  subject  to  sudi 
irritancy  but  by  express  pacdon  and  a  clause  inserted  in  the  feu,  till  the  act  of  sederunt, 
which  was  so  far  from  being  declaratory,  that  it  was  only  to  tal^e  effect  from  Whitsunday 
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1597»— And  it  b^&g  I  siq^MedoubtrJ  if  this  Court  had  sufficient  powers  lor  such  an  aet» 
the  S^Oth  act  1697  was  made  in  December  without  taking  the  least  notice  of  the  tonner 
act  of  sederunt  and  without  any  retroqwct,  not  even  to  the  Whitsunday  1697,  (a  pretty 
strong  indication  that  our  act  was  not  thought  of  sufficient  authority  for  so  strong  a  thing,) 
and  the  act  statutea  the  irritancy  sicklike  and  in  the  same  manner  as  if  a  chuse  irritant 
were  specially  engrossed,  and  our  Courts  have  always  taken  greater  hititude  in  indulging 
terms  for  purging  when  there  was  no  stieh  clause  in  tlie  charter  and  (he  whcde  depended 
an  the  act  of  Parliament  than  where  there  were  such  a  dinise,  andaaitisnot  of  the  essence 
of  a  feu  and  was  introduced  mfavorem  of  the  superiors^  the  maxim  holds,  that  fuHAit 
fottit  jure  pra  se  introdudo  rmanenire.  Besides,  as  the  irritancy  is  enacted  siddike  and  tiie 
same  manner  as  if  diere  were  sud^  a  clause,  as  there  oan  be  no  doubt  that  whoe 
there  was  sudi  a  clause,  before  that  any  superior  might  by  a  new  charter,  or  in 
entering  an  heir,  renounce  it  for  ever,  or  perhaps  even  in  a  private  discharge,, 
since  we  had  not  then  Imy  record  fer  pubfication^  in  the  same  way  as  private  revemoas 
were  effiectaal  against  singular  suooessors,  I  saw  no  reason  why  thiscould  not  be  effectually 
renounced,  now  eqiedally  ance  it  had  entered  the  sasine  whereby  singular  successors  were 
safe.  President  w«8  of  a  different  opinion^  ai^  thou^t  that  the  act  of  Parliament  made 
it  now  essential  to  a  feu,  and  instanced  the  act  188&  ei^joinii^  tl^  h^rs  to  insert  the  irri- 
tent  clauses  under  an  irritancy  of  thsir  n^ty  and  figured  the  case  of  an  entail  dispensing* 
with  that  mritancy^he  thought  the  dischaige  wonid  signify  nothing.  In  answer  to  whick 
I  noticed  first  the  difference  betwixt  the  two  acts,  that  the  act  1597  is  in  favours  cfoiy  of 
superiors,  but  the  act  1685  in  fiivours  of  the  whole  wadi  who  might  contract  with  heirs 
of  entiiT;  2diy,.  That  in  the  ease  supposed,  I  thought  an  heir  omitting  to  insert  die- 
alauses  irritant  would  not  irritate  or  fi^rfeit  his  right,,  but  then  I  thought  the  creditors- 
contracting  with  him  would  be  safe.  Upon  the  question  it  earned  to  dter  Afinto*ft  inter-^ 
lxutor„  and  to  find  the  clause  effectual  against  the  pursuer  though  a  shigulat  suocessoai 
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No.  2.    I TS4,  Jan,  1 0.    H a Y  against  CftEDiroRs  <tf  Simpson. 

See  Note  of  No.  1.  voce  Inhibitxok.  « 

Na  S.    1 784,.Feb.  1 9.    Corsak,  &c.  against  Maxwell,  && 

See  Note  of  No.  l..roc«  Abbitmivm.  Bout  Fiju. 

No.  4;    l7S5,.JaD..SK       QiBJLY  against  iBxarR. 

The  Xtords  passed  the  bill'  of  advocatioii  of  the  process  of  confirmatidn  fiom  the  Coia- 
missariea  of  Abodeent  and  remitted  it  to  the  Gonmusaariea  of  Edinburgh  on  aeoountof 

Na.fi.    1785^  July  11.      Ramsay  against  Thomson; 

See  Note  of  No.  I.. Mpc  Forvm  Compmtmnb^ 
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No.  6.    1 785,  July  2S.    Sir  Thomas  Hay  against  Loed  Gairlies,  &c. 

Thk  Lords  found  (1st  Julj)  that  the  Justices  of  Peace  ought  to  have  access  to  the 
Court-House.  The  reason  was  that  it  was  a  part  of  the  Tcdbooth,  which  is  the  Eling^e 
House. 

The  Lords  (22d  July)  varied  the  words  of  their  interlocutor  of  1st  instant,  and  found 
that  the  Justices  of  Peace  ought  to  have  access  to  the  Town  Court-House  at  aD  seasonable 
times  for  holding  Justice  of  Peace  Courts. 

No.  7.    1 735,  July  25.    Hefbukn  of  Monkrigg  ngainst  Hay  of  Hopes. 

See  No.  1.  voce  Commissioners  of  Supply. 

No.  8.    17d6,  Feb.  0.    George  Drummond,  &c.  against  A.  Henrt»  && 

Thx  Lords,  (12th  December  1735)  remitted  to  the  Ordinary  to  enquire  whether  this 
jurisdiction  over  the  killers  of  fish  in  forbidden  time  was  resigned  in  the  charter  of  resig- 
nation and  novodamus  in  1678  obtained,  and  whether  Logie^ Almond  who  made  that 
resignation  connected  any  title  to  the  charter  by  King  Robert  III.  to  Logie  of  Logie. 
The  Lords  (6th  Febtuary  1736)  found  that  Lo^e- Almond  had  not  connected  a  title  to 
the  superadded  jurisdiction  of  dting  delinquents  outwith  his  barony,  and  therefore  found! 
ibe  notodamntB  by  the  Exchequer  null 

Ko.  ».    17S6»  July  SI.    Anderson  oguimt  Campbeli:.. 

See  Note  of  No.  1.  voce  Community.. 

No.  10.    I7S6,  June  24.    MAXlt)N  against  Moncriefi^; 

See  Note  of  No.  1.  voce  Patron  age. 

No.  .11.    1 7S6,  July  28;    Sir  Alexander  Ramsay  against  Chalmeral. 

TiiE  Lords  adhered  to  the  Ordinary's  interlocutor  finding  the  bursars  not  bound  to^ 
bring  suefa  oertificateB.  Several. of  the  Locds  theu^t,.  though  neither  the  assembly  nor 
Mr  Chalmers  4x>uld  make  such  a  r^gtdadon  however  just  in  itself,  yet  if  such  a  rational 
one  was  introduced  by.  universal  custom  in  this  and  aH  other  Colleges  in  Scotland,  that 
would  be  a  good  defence. .  Therefore  the  question  was,  adhere,  or  before  answer  allow 
such  a  proof,  and  it  carried^. adhere,  me  inter,  aliet  renitente. . 

No.  12.    1786,  Dec  2.    Eiteleioh  against  Sir  Jbim  Bruce.  , 

The  Lords  found  this  Court  not  competent  to  take  any  furtlier  proof  of  the  values  or 
surchai^  more  than  is  eontained  in  the  apprizanent  or  second  judgment  of  the  Admiralty 
in  Bermudas. 

No.  18.     1 787,  June  2 1 .    Meldrum  aguinstGvn; 

The  Lords  thought th^ jeould  not  prescribe  a^eme  of  kbourihg  to  the  tenuatj^aaA 
therefore  would  not  adhere  to  Drummore^s  interlocutor.  But  they  thought,  that  if  it  were 
proven  that  the  tenant^s  way  of  labouring  would  destroy  the  ground,  ihey  could  dischaige 
1dm  to  labour  so  in  time  ooming^;  and  therefore  remitted,  die  cause  to  the  'Ordinaiy. 
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No.  14.    1 7S7,  July  10, 1 9.    Mr  Duncan  Foebe^  of  CuUoden. 

Me  Duncan  Fobbes  of  CuUoden^s  letter  from  the  Xing  nominaUx^  him  Preudent 
was  presented,  and  two  questions  occurred,— ^Srst,  Whether  by  the  act  1579  any  trial  of 
the  President  was  neoesfiary,  because  he  could  not  be  comndered  as  an  ordinaiy  Lord ; 
for  the  first  institution  is  of  14  ordinary  Lords  and  a  President ;  Sdly,  Whether  the  act 
of  sederunt  1674  extended  to  the  admission  of  a  President,  because  the  King  approved  of 
it  only  as  the  trial  of  the  ordinary  Lords.  Next  it  only  concerned  such  Lords  as  should 
be  presented  in  order  to  trial ;  and  in  fact  Sir  George  Lockhart  was  admitted  without  any 
trial,  and  the  going  to  the  Outer-House  is  an  improper  form  of  trial  c£  a  President ;  but 
the  Lords  thought  that  in  both  these,  ordinary  Lords  are  only  stated  in  opposition  toextra 
ordinary  Lords,  and  they  thought  the  President's  seat  was  one  of  the  ordinary  seats,  and 
that  there  is  no  other  form  of  trial  but  the  one  prescribed  by  the  act  of  sederunt  1674 
which  must  extend  to  him,  and  our  laat  President  North-Berwick  was  admitted  in  that 
manner,  and  the  Lords  then  found  that  it  was  the  form  of  trial  necessary ;  and  therefore 
Mr  Forbes  being  called  in  he  was  sent  to  the  Outer-House  with  Lord  Strichen. 

No.  15.  1737,  Nov.  18,  29.  ALEXANDER  Ross  ogainst  Sia  H.  Hamilton. 

The  question  was,  Whether  this  Court  had  jurisdiction  to  try  this  forgery  of  the  note, 
since  the  note  bears  to  be  granted  in  France  to  a  French  woman  not  within  the  jurisdic- 
tion ?  The  Lords,  in  respect  there  was  no  judicial  demand  upon  the  note,  and  the  credt* 
)or  is  not  subject  to  the  jurisdiction  of  the  Court;  therefore  they  found  that  they^couid 
not  try  the  forgery,  and  ordered  the  biD  to  be  g^ven  up  to  Mr  Ross.  29th  November, 
Refused  a  reclaiming  bill  without  answers. 

Na  1&     I7S8,Jan.  10.    Sinclatb  againstWlJZOj}  ofCadboll. 

See  Note  of  Na  2.  voct  ApfekntiCb. 

No.  17.     1788.  July  27.   Pkocurator-Fiscal  of  the  AdmiealtV-Court 

against  M^Kenzxe  of  Corrie. 

The  question.  Whether  the  Judge-Admiral  could  try  this  without  a  Jury  was  first 
stirred  by  Amiston,  who  sdll  thought  he  oould  not  ?  but  it  carried  otherwise  by  a  great 
majority,  since  it  oould  not  infer  limb  or  fame.— 21st  July.     Vide  26th  July. 

On  advising  the  proof  betwixt  the  parties  concerning  oppressbn  in  seizing  and  carrying 
of  nets  and  herrings,  the  question  occurred,  WheCher  ttstu  singularea  upon  different  acts 
of  oppression  could  be  conjoined  to  make  a  complete  proof,  since  here  (except  in  one  fact) 
there  were  not  two  concurring  witnesses  on  any  of  them  ?  and  the  Lords  by  a  good  majority 
sustained  Ae  proof.  Amiston  (inter  dim)  rmit,  because  he  said  he  did  not  think  this  a 
generic  crime;    and  on  the  27th  we  found  the  letters  <xderly  proceeded.— -(26th  July.) 

• 

No.  1 8. 1 788,  Nov.  28.  Town  of  Lanark  agatrut  Commissary  Hamilton. 

.......  « 

.  •  , 

The  Lords  six  to  five  adhered  to  the  OrdinaryVinterlocutor,  and  found  the  Commis.. 
saiy  Quist  hold  hb  ordinary  Courts  at  Lanark^  but  prejudice  to  him  upcm  extraordinaiy 
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emergency  to  hold  Courts  prb  re  naia  elsewhere  in  his  juriadicdon.    Remi.  inier  aim 
DKummore^  Kilkerran^  Arniston,  et  me.. 

No.  19.     1739,  Dec- 12.    Commtssary  Clekk  of  Laudek  agninst  Thb 

Commissaries  of  Edinburgh. 

The  Lords  upon  memorials  for  the  Commissaries  of  Edinburgh  oompliuning  of  our 
naming  a  Commissary  for  Lauder  during  a  vacancy,  because  they  said  they  had  a  power 
of  confirming  testaments  in  time  of  vacancies,  and  answers  for  Mr  Winram ;  the  Lords 
would  not  determine  ooncevning  the  validity  of  the  Commissaries  of  Edinburgh'^s  confir- 
mations in  case  of  vacandes ;  though  several  of  us  thought  they  had  no  such  power,  and 
that  it  is  contrary  to  the  act  1609 ;  but  we  first  found  that  we  had  jurisdiction  to  appoint  a 
Commissary,  renit.  President  et  Milton  ;.  next  we  agreed  that  we  should  name  one  in  tlua 
case,«— roitir.  as*to  the  last  point  Amiston. 

%*  ThecaseSd  November  1748,  Christie,  here  referred  to,  is  mentioned  in  die  Notes  liius : 

Upov  the  doubt  of  the  Commissary  of  Stirling,  the  Lords  authorized  the  petitioner  to 
oi&ciate  as  Commissary  till  the  vacancy  Be  duly  supplied  as  they  did  before  in  the  case  of 
Commissary  of  Lauder  in  Dieoember  1739,  the  Commissaries  of  Edinburgh  opposing. 

No.  20.    1 739,  Dec  21.    Captain  Campbell,  &e.  againtt  Elizabeth 

Campj^ll,  &e.      « 

SeeNote  of  No.  2.  voce  Armjtrjvm  B'oki  Vmi^ 

Ko.  21.    1741,  Jan.  27.    King's  College  of  Aberdeen. 

Ik  this  case  the  Lords  had  great  difficulty  on  whom  the  trust  devolved,  on  the  other- 
trustees  declining  or  being  at  such  a  distance  that  they  could  not  execute  it  We  seemed 
unanimous  that  it  was  not  in  this  Court  The  President  inclined  to  think  that  the  Col- 
1^  had  a  sort  of  natural  interest,,  but  upon  Amiston  observing  that  the  trust  devolved* 
to  the  Crown,  the  Prendent  seemed-  to  go  into,  it  But  then  it  was  observed,,  that  wera 
the  money  consigned-  the  Court  could  order  to  be  lent  that  it  might,  not  lie  idle.  They 
granted  warrant  to  the  petitioners  to  uplift  the  money,  they  giving  their  bond,. binding  not 
them  and  thdr  successors  in  office,  but  them  and  their  heirs  oonjuncdy  and  severally,  Ui 
report  to  this  Court  in  six.  mondis  the  security  taken  by  them  for  the.  money,  to  bcu 
recorded  in  t&e  books  of  Session.> 

No.  22;  17*1,  Feb.  IS.  Town  of  H amilton^  cg^aifwif  Earl  of  HrNDFOKin 

Thk  Lords.found,  that  the  Sheriff  could  not  lemove  the  Sheriff-Court  from  Hamilton 
to  Rudierglen.  My.  only  difficulty  was^  whether  the  Sheriff'  had*  powex  over,  the  prisoik 
and  Court-Houseof  the  Regafity  ?  Aorniston  was  dear,,  that  in  all^casos  tiie  Sheriffs  have 
audi  powei^  yea  e?«n  over  Bajona prisons  where  thene  are  such,,  and  the  other  Lords 
seemed' tO(  be  of  the  same  opinioii;  and  as  800  years  possession  is,  at  least  in  this  case,  a 
strong  argument  for  his  power  in  time  coming,  I  was  for  the  tnterlo6Utar««-r9th  Seccsnbi^ 
1740.— 13th  February,  The  Lorda  adhai«d* 
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No.  23.    1 74 1 » June  1 7.    Barbae  a  Newl  ands  d^int^  Kewl  akbs,  &c. 

Upon  a  complaint  of  subornation  of  peijury  for  the  said  Barbara  against  Newlaads  and 
Roy,  the  Lords  having  given  summary  warrant  to  aj^rehend,  on  which  Roy  was  taken^ 
but  Newlands  not  being  bound,  they  granted  warrant  to  charge  him  to  compear  before 
them  under  the  pain  of  Rebellion  and  putting  him  to  the  ham ; — and  now  a  petition  in  his 
name  and  his  factor'^s  complaining  of  that  order  as  unprecedented  and  even  beyond  our 
power  and  craving  to  be  heard,  being  presented,  the  Lords  called  the  cause,  heard  the 
parties  what  further  they  had  to  say,  and  then  refused  the  bill. 

Ho.2ti.  174il,  June  23.  Procurator-Fiscal  of  the  Justices  of  Had- 

DIKaTOK. 

T^v  first  question  was  the  pursuer^s  title  to  pursue,  which  dqiendad  on  the  Justices^ 
competency  to  this  act  of  Parliament  Several  thought  the  Justiees  competent  to  stop 
building  pigeon-houses  against  law  as  nuisances  on  the  act  6to  Anna.  But  after  the  pio* 
prietors  have  possessed  for  many  years,  they  thought  the  Justices  no  proper  judges^  and 
so  they  found ;  and  therefore  dismissed  the  process. 

No.  25.    1 741,  July  2.    Ord  and  Foord  against  Robertson. 

Thk  Lords  having  fined  Orr  of  Barrowfield  in  L.50  sterling  for  an  oppressive  impri- 
sonment,  as  a  Baron  and  Baron  Bailie,  of  Robertson,  the  Lords  adhered,  and  refused 
without  answers. 

No.  26.    1 742,  Feb.  26.    Master  of  the  Mint  against  F.  Stuart,  &c 

The  Lords  pretty  unanimously  found  that  we  had  no  jurisdiction  in  this  process 
against  the  Master  of  the  Mint  who  had  received  sums  from  the  Crown  by  way  of  imprest 
and  to  account ;  and  tliat  notwithstanding  the  former  judgment  in  this  very  process  against 
Lord  Belhaven,  and  of  the  Ordinary^s  interlocutor  not  complained  of  in  due  time ;  and  we 
thought  that  we  could  not  be  concluded  by  these  regulations  where  we  had  no  jurisdic- 
tion, — ^nolxxly  opposing  but  Dun  the  Ordinary,  But  the  President,  Amiston,  and  I,  were 
clear. — ^th  June  Adhered,  and  refused  a  bill  without  answers. 

No.  27.     1 742,  July  2*.    SKi?Pi:RS  op  Irvine  against  Hamulton. 

As  to  importers  of  Irish  victual,  we  seemed  to  agree  that  the  penaldes  of  L.100  ster* 
ling  mentioned  in  the  acts  1672  and  1686,  for  which  bonds  were  to  be  granted,  takes  no 
place  in  this  case,  and  I  believe  in  no  case,  but  three  questions  occurred,  first,  Whether  the 
punishment  of  fine  and  inqprisonmentas  well  as  transportation  are  not  confined  to  two 
months  P  2dly,  Whether  proveaUe  by  oath  ?  Sdly,  Whether  the  punishment  of  fine  and 
imprisonment  be  at  all  committed  to  inferior  Judge8,^-and  a  bearing  was  appcunted  thin 
day  se'ennight— 26th  June  174L     Fide  3d  July. 
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The  Court  seemed  to  agree,  that  whatever  jurisdiction  was  by  the  act  1 703  conunittcd 
to  the  Judge  Ordinarj  with  respect  either  to  fining,  imprisonment,  or  transportation,  that 
the  conviction  is  limited  to  six  months  from  the  delinquency ;  2dly,  They  seemed  to  think 
that  by  the  act  1672  the  infmor  Judges  might  seize  and  confiscate.  But  the  great  difficulty 
was,  Whether  the  Ordinary  Judge  could  by  tlie  act  1672  fine  and  imprison  ?  and  if  they 
eould  not,  but  only  the  Council,  Whether  that  power  was  extended  to  them  by  the  act 
.1703  ?  and  upon  the  whole  superseded  for  three  weeks,  and  recommended  to  search  for 
the  proclamations  of  Council  before  1672  or  1703 ;  and  afterwards  28th  July  such  an  act 
in  1668  was  produced.  The  Court  seemed  to  agree  that  the  punishment  committed  to  tlie 
Council  by  the  act  1672  was  not  transferred  to  the  Judge  Ordinary,  but  they  found  that 
by  common  law  the  Judge  Ordinary  could  execute  these  laws. 

This  case  marked  3d  July.  I  have  marked  also  what  was  done  in  Court,  28th  July.  2dly, 
As  the  Court  found  that  this  act  1703  gave  no  new  jurisdiction  except  as  to  the  punish- 
ment by  transportation  of  unlanded  men,  we  found  that  none  of  the  other  penalties  were 
limited  to  sax  months,  and  that  it  was  no  defence  against  these  other  penalties,  and  found 
it  not  proveable  by  oath  of  party.  5th  June  1742  Altered,  and  found  proveablc  by  oath 
of  party  by  the  Presideni^s  casting  vote.  Pro  were  Minto,  Drummore^  Kilkerran,  Balme- 
rino,  Monzie,  et  ego.  Con.  were  Royston,  Justice-Clerk,  Haining^  Strichen,  Dun,  Leven. 
Adhered  as  to  the  prescription.  24th  July,  Adhered,  and  refused  a  bill  witliout 
imswers. 

No.  28.    1744,  Feb.  11.    Commissauy  Clerks  against  Peingle. 

The  Lords  after  much  disputing,  found  that  the  proof  must  be  transmitted  here  with- 
out extracting.— N.  B.  There  was  no  summons  of  reduction  before  the  Commissaries. 

No.  SO.  1744,  July  17.    Shebiffs-Depute  of  Edijubvrgk,  SupplicaiUs. 

On  the  death  of  £arl  of  Lauderdale,  SheriiT-principal,  Mr  Linn  and  Mr  Sandiland) 
Deputies,  petitioned  the  Court  to  authorize  them  to  continue  in  their  offices  till  the  King 
Aame  another,  which  we  granted  as  we  had  done  in  the  eaaa  of  Bmifiew  on  Earl*  of 
JSglinton^s  death,  and  I  bdieve  also  in  Caithness  on  Ulbster's  dealh,  and  Earl  of  Bread- 
«lbane  being  abroad.     Fuie  FountainhidF«  Copy  Aets  of  Sederunt)  16th  February  156L 

No.  91.  1744,  July  20.  Mei^enoers  of  Edinbubgh  o^in^f  Dbummond. 

Trs  Lyon  having  given  a  commission  as  a  messenger  to  Drummond,  two  messengers 
in  Edinburgh  presented  a  suspension,  first,  that  there  were  already  S4  messengers  of  the 
shire  of  Edinburgh,  including  the  Lyon,  Heralds,  and  Pursuivants,  in  terms  of  the  act 
46th  Pari.  11,  James  II.  2dly,  Tliat  Drummond  is  of  bad  character  and  guilty  of  bad 
practices.  The  Lyon  objected  to  the  jurisdiction ;  Sdly,  That  the  Lyon,  Heralds,  &c.  are  no 
part  of  the  24^  and  bemdes  them  there  are  but  1 6 ;  and  Sdly,  Disputed  the  facts  mentioned 
in  the  second.  We  agreed  that  the  bill  was  competent  upon  the  first,  but  then  the  reason 
was  not  true:  As  to  the  rest  we  thought  the  first  application  should  have  been  first  to 
the  Lord  Lyon ;  and  therefore  refused  the  bill,  but  prejudice  of  appilying  to  the  Lyon 
and  his  Court. 

2£ 
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No.  S2.    1 744,  July  25.    RoBERxaoN  against  Sib  James  STiBLiMOt  iot. 

The  question  now  turned  chiefly  upon  the  competency  of  the  Court  to  enquire  by  sus-  - 
pension.  Whether  the  Commissioners  were  qualified  in  the  terms  of  law  ?  in  which  ques* 
tion  I  had  great  difliculty  upon  moving  the  bill,  but  was  determined  by  an  observation 
in  the  answers,  that  if  one  not  having  authority  should  keep  a  man  in  captivity  without 
pretence  of  law  or  in  execution  of  this  act  he  is  indeed  guilty  of  a  high  crime,  but  the 

'  remedy  lies  not  in  this  Court  But  Drummore  and  Justice-Clerk  brought  over  again  the 
first  question,  Whetlier  we  can  review  the  same  ?  and  Justice-Clerk  seemed  to  think,  that 

'  if  their  judgment  was  doubtful  we  could  not  review,  but  if  they  were  apparently  iniqui- 
tons,  we  might.     Upon  putting  the  question  it  carried  by  the  Presidents  casting  vote 

'  that  we  could  not  review  upon  iniquity  The  next  question  was.  Whether  we  had  juris- 
diction to  enquire  if  the  Commissioners  were  qualified  i  and  it  carried  seven  besides  the 
President  to  five  that  we  had  not;  and  therefore  refused  the  petition  and  adhered* 
Kilkerran  and  Strichen  did  i)ot  vote  in  the  first  question,  and  Justice-Clerk,  Drummore, 
fcc.  voted  against  it  But  in  the  second,  Justice-Clerk  and  Drummore  voted  for  the  in- 
terlocutor as  a  consequence  of  the  first  interlocutor,  and  yet  Kilkerran  and  Strichen  who 
would  not  vote  in  the  first  question,  voted  against  the  interlocutor  in  the  second  ques:- 
lion,  and  Dun  who  voted  for  the  first  interlocutor  voted  against  the  second. 

•/  The  foUowiag  case  is  here  referred  to: 

On  a  petition  of  a  messenger  at  Glasgow  "wbo  bad  been  adjudged  as  a  sokQer  on  tfae 
late  act,  complaining  that  he  had  presented  a  bill  of  suspension  to  Stxichen,  on  this  gioimd 
that  he  was  in  no  sense  within  the  description  of  the  act,  and  that  Strichen  refused  to 
iirrite  upon  the  bill ;  we  remitled  to  Strichen  to  refuse  the  blQ^  18th  July  1744. 

No.  SS.    17459  Feb.  £1,  24.    Eaul  of  Beeadalbane's  P^tittok. 

Thb  Earl  by  pelitioa  repKsented  tiM  the  patent  df  his  honours  of  16  (IS)  Anguot 
-ItSl  thoti^  passed  liie  Great  Seal  yet  never  waa  recorded  in  Ae  records  of  Cfaanoeryv 
kttt  a  part  of  the  reocxid  kft  Uank  where  it  should  have  been  inserted^  whidi  tie  disoovefed 
on  aj^lying  fer  an  extract  fbr  wIhcH  he  had  some  use,  and  tiiierefbre  praying  for  warrant 
and  order  to  the  Director  to  ffll  it  vp*    Some  of  us  doubted  because  tbat  wad  tb^  Chan* 
•ellor^s  record,  and  by  the  same  rule  if  charters  of  land  under  the  Great  Seal  should  not 
be  found  recorded  the  like^  application  mi^t  be  made ;  but  a  precedent  bei^g  quoted 
from  the  appendix  to  Sir  William  Cbckbum^s  answers  to  Sir  Alexander  Coekbum  of 
-Langton^s  petition  concerning  the  Usher^s  office  then  deluding:  before  us,  viz.  a  Kfce 
application  in  tUs  Court  by  Sir  William  Ballenden,  as  prohnevoy  and  heir  to  Sir  John 
Ballenden  of  Achinoun&hiU  to  refcord  a  diarter  by  Queen  ^LBxy  in  1565  of  tfae  office  of 
Keeper  of  the  ExchequcT'door,.  and  which  was  granted  26th  November  1635,  and  though 
directed  to  the  Cletk  Better,  and  menticmed  only  the  registers  in  general^  yet  appeaca 
to  have  been  filled  up  in  the  same  way  in  the  record  of  charters,  lib.  32.  No.  hG!71,  but  *  Y 
suppose  only  in  the  end  pf  the  book,  for  th^y  do  not  appear,  (I  mean,  the  charters)  ta 
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lanra  been  iDierCed  In  the  erder  of  their  dates;  therefiire  we  ordeled  Uiis  chtrter  iWdi 
out  delnrenuiee  on  thn  F^4S^«im  to  he  inserted  in  lihat  hlank» 

Natf4.     1746,  July  1.    Je ak  DiSNHOLM,  Pe/i^ton^. 

THiEBS  being  a  long  vacency  in  the  magbtncy  of  this  burgh,  Edinburgh,  bj  the 
Bebels  stopping  the  election  at  Michadmas  last,  the  question  was.  Whether  we  can 
iqppoint  Magistrates  of  the  town  to  recdve  resignations  and  grant  infeftments,  as  we  can 
SberiiFs  ?  The  difference  is,  that  Sheriffs  as  to  that  point  are  piudj  ministerial  to  execute 
the  precept  of  sasine  granted  by  the  King,  whereas  Bailies  pve  the  precept  or  charter  as  ii* 
they  were  superiors.  But  the  President  thought  thflat  this  was  no  more  than  to  appoint 
an  eiloer  that  the  omirse  of  the  law  be  not  .interrupted,  and  it  carried  to  appoint,  only 
Tinwald  and  I  did  not  TOte ;  and  acoM^Ungly  they  appointed  Bailie  Hamilton  one  of  tlie 
last  BaiBes. 

Upon  a  petition  from  the  town  derks  and  others,  with  a  long  memorial,  the  Lords 
authoriaed  the  four  Bailies  of  last  year  to  reoare  resignations  and  grant  infeftments  of 
the  burgage  lands. 

The  LiMrdB  this  day  (18th  July)  nommate  and  appoint  Bailie  Gavin  Hamilton,  and 
two  lor  three  more,  or  any  of  them  in  that  piurt,  to  receive  applications  from  insolvent 
prismiers  upon  the  act  1606,  and  to  execute  that  act  This  was  on  the  petition  of  James 
Brsidwood,  and  some  weeks  ago  on  the  petition  of  one  Beugo. 

The  Lords  having  the  Ist,  Sd,  and  18th  of  this  month  appointed  Bailies  for  giving 
insolvent  debtors  the  benefit  of  the  act  1696  in  the  town  of  Edinburgh  during  the  vacancy 
of  the  magistracy,— the  town  derks  prayed  us  to  appmnt  a  Dean  of  Ouild  and  CounciT, 
which  we  granted,  but  restricted  their  powers  to  stopping  encroacbraaits  in  binlding  and 
pievent]]^  nnfreemen'^s  retailing. 

No.  35.    1 H6,  June  6,  July  16.  Scott  against  Fullebtox,  ice 

V  Ths  Lards*  adhered  unatunously  to  the  Qrdinaxy^s  inlerlociitar  fining  the  widcness  of 
the  hecks  to  three  indies ;  9dly^  That  the  sdes  of  the  eniifea  SBMist  be.  k  the  boiten 
or  dumnd  of  the  river,  but  as  to  the  height  and  breadth  or  thiekness  of  the  dike^  as 
there  was  no  line  regulating  them  nor  reason,  if  it  was  not  to  allow  the  salmon  to  lei^ 
them,  so  the  pracdque  in  the  river  Don  1666  seemed  fiiunded  on  the  tenor  of  the  grant 
rderringU)  fonner  possesBon,  and  that  in  1 684  in  this  river  seeiped  also  to  be  on  fo^^ 
eessifm,  at  least  that  in  1 662  was  so  in  express  words,  and  did  not  limit  the  breadth  bu  t  only 
height :  Therefore  the  major  part  were  for  altering  this  interlocutor  as  to  that  point,  and 
fimnd  no  sufficient  cause  yet  diown  for  limiting  the  defender  ei  to  the  height  or  breadth 
of  the  dike,  and  continued  the  rest  of  the  cause  till  Tuesday,  and  parties  procurators,  to 
he  then  heard.  We,  June  l)th,  after  hearing  these  two  days,  unanimously  altered 
the  Ordinary^s  interlocutor  with  reqpect  to  the  side-dike,  and  found  that  there  was  no 
sufficient  eause  for  removipg  it  since  the  solc».  of  the  cruives  are  ordered  to  be  lowered, 
and  the  Ordinary  himself  agreed.  And  lastly.  We  unanimoudy  adber^  to  the  OnU- 
nary>  inledocutor  orderiqg  the  soles  of  the  cruives  to  be  lowered,  wd  the  wideness  of  the 
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htckti  rectified  under  the  penalty  of  L.50  sterKhg,  bnt  would  not  order  die  defends  to' 
continue  tliem  so  under  that  or  any  other  penalty,   and  fast  lam  would  we  aonez  any 
penalties  as  to  the  other  regulations,  viz.  Saturday'^s  slap,  drawing  up  the  becks^  and  laying 
by  the  .     Several  of  us  inter  quos  Amiston  and  Tinwald  doubted  of  our  powers... 

The  President  was  clear  we  had  powers.  Before  the  hearing,  I  was  doubtful.  Uut  I  re- 
membered, as  I  thought,  former  precedents,  besides  three  decreets  before  us  in  166G,  1684^ 
and  1703,  where  the  Lords  had  enjoined  things  with  |)enalties,  and  I  lemeinbered  (and 
at  last  found  it)  an  injunction  by  the  Chancellor  of  England,  12th  Geo.  I.  to  a  defender 
not  to  print  a  book  without  licence  of  the  pursuer  the  proprietor  under  the  penalty  of 
L.IOOO  sterling,  which  was  produced  before  me  in  the  process  Booksellers  in  London 
against  Booksellers  in  Edinburgh.  The  President  also  instanced  penalties  on  prticurators 
to  compear,  &c.  and  Amiston  admitted  our  power  to  order  a  thing  to  be  done  under  a 
penalty  ;  and  therefore  agreed  to  the  interlocutor  at  to  lowering  the  soles  of  cntives  and 
as  to  the  wideness  of  the  heck,  but  would  not  agree  to  ascertain  the  penalty  of  future 
transgressions ;  and  so  it  carried.  Many  of  us  thought  the  penalty  by  fiur  too  high  as  to 
the  Saturday's  slap,  &c.  «id  doubted  if  the  defender  eould  be  made  liable  in  a  penalty 
for  his  ser\'ants,  and  were  for  other  limitations,  but  putting  the  negative  on  penalties  for 
future  transgressions  as  to  the  sotes  of  the  eruives  and  wideness  of  faecka  put  an  end-  to 
that  dispute.  16tK  July,  The  Lords  adhered  as  to  bringing  down  the  soles  of  the  eruives 
and  not  removing  the  side,  and  refusing  to  regulate  the  height  or  breadth,  but  found  that 
proper  penalties  ought  to  be  annexed  to  future  tran$gresfflons^  and  remitted  tb  the  Oidinary 
to  regulate  these^ 

\^  The  case  Minister  of  Luss  against  Colquhoun^  9th  July  1746,  is  here  referred  to. 

CoMP&ODAN  being  convened  before  the  Bailie  of  Lues  for  cutting  wood  on  the* 
Minister's  glebe,  went  on  to  cut  during  the  process,  wherefore  the  Bailie  decerned  him  in*. 
L.24  to  the  Minister,  and  fined  him  in  L.40  to  the  Procurator-Fiscal,  and  ordained  him. 
to  find  caution  not  to  molest  the  pursuer,  or  to  cut  any  woods  in  the  glebe  in  time  coming, 
under  the  penalty  of  L.lOO  Scots,r-and  Comprodan  presented  a  bill  of  suspension, — and  it 
is  for  the  sake  of  the  third  point,  the  BaiKe^s  power  to^set  a  penalty  0n  future  transgressions 
that  I  mark  this  case,  that  being  so  similar  to  the  like  question  before  us,  the  casetif  Scott 
of  Brotherton,  (supra}  with  respect  to  salmon  eruives.  The  Lwda  were,  divided  as  t^ 
both  last  points,  but  the  majority  refused  the  bill  of  suspenrion». 

No.  36.    1746»  July  31.    James  Braidwood,  Petitioner:, 

See  Note  of  No.  34. 

No.  87.  1746,  July  Si.    Thoma&  Ooiltie  ogmii^  Captain  Hamilton. 

A  complaint  being  made  of  Captain  Hamilton's  unwarrantably  fordng  the  possesuon 
€if  the  petitioner's  tenants  cattle,  furniture,  &c.  turning  them  out  of  possesion  of  their 
filrms,  and  settihg  their  grass  for  rent^  we  ordered  the  compl^ht  to  be  served,  and  Captmi . 
Hamilton  to  answer  in  five  days  after  servToe.     It  was  served  personally  the  25th  in  the« 
forenoon,  and  no  answers  being  put  in,  we  found  him  guilty  of  a  contempt,  and  granted 
w»n;mt  to  commit  him  to  custody  until  he  find  caution  to  the  satisfaction  of  the  SheriflF 
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of  the  county  where  he  shall  be  seized,  to  put  in  answers  against  the  first  of  November, 
and  also  to  pay  ndiat  damages  shall  be  awarded*  I  -ptoptmei  to.  muke  it  only  judyno  sistt 
MtJudiaUumMohi. 

*^*  The  case  is  again  m^itiotied  thus : 

December  16,  1746. 

This  was  a  complaint  against  the  Captain,  for  spuikieing  some  housdlold  furniture,v 
cows,  &c.  from  his  tenant  Darid  Ogilvie,  on  pretence  of  his  being  in  the  Rebellion, 
whereby  he  was  in  hazard  of  losing  his  rent,  and  for  first  eating  the  grass  and  after  setting 
the  parks  of  two  other  tenants  who  had  no  accession  to  the  Rebellion*,  for  which  the 
Captain  got  L.16  sterling,  and  publishing  a  roup  of  the  then  growing  crop,«— which  was 
presented  to  us  the  end  of  July  last;  and  as  the  offence  required  a  summary  and  extra- 
ordinary remedy,  we  ordered  the  Captain  to  put  in  answers  against  a  limited' day,  and  on 
his  failure  granted  warrant  to  apprehend  him  till  he  should  answer  and  find  caution 
Judicatum  sohi.  The  warrant  was  not  executed,^  and  this  Session  he  put  in  answers 
excusing  his  contumacy  and  justifying  all  he  had  done,  and  pleading  the  act  ofindemnity. 
The  answers  which  were  drawn  by  Mr  Robert  Craigie,  late  Lord  Advocate,  made  some 
noise  here  and  at  London,  where  I  am  told  they  were  reprinted,.. and  greatly  cried  out 
against,  which  is  indeed  one  principcd  reason  for  my  keeping  them.  The  importance  of  the 
question,  t.  e.  what  acts  were  justified  by  the  indemnity  made  us  appoint  a  hearing  in 
presence,  and  upon  the  hearing  we  unanimously  found  that  the  facts  complained  of  did 
not  fall  under  the  indemnity,  and  therefore  allowed  a  proof.  Only  Leven  differed,  and 
mentioned  a  defence  in  fact  that  had  not  been  mentioned  in  the  pleading,  that  the  Captain 
did  not  pocket  any  of  the  money  but  distributed  it  among  the  soldiers,  which  if  it  had 
been  alleged  from  the  Bar  and  offered  to  be  proved  I  should  have  had  more  difficulty  on; 
the  indemnity,  but  as  this  was  the  first  day  that  I  had  been  in  the  House  after  the  loss  of 
my  dearest  dear  wife,  who  was  the  joy  and  comfort  of  my  whole  life,  t  was  not  able  to- 
^peak  further  than  to  give  my  vote. — 27th  January,  On  a  reclaming  bill  we  gave  an  act, 
before  answer  to  this  indemnity. 

No.  88.    1747,  July  21.    Gommissaeies  OF  Kdinbubc^h  against  The. 

Commissaries  of  Dunkeld. 

Prefer,  the  Commissaries  of  Edinburgh,  although  we  generally  agreed  except  Tinwald, 
that  these  parishes  are  in  the  diocese  of  Dunkeld,  and  notwithstanding  the  6th  act  1G09, 
me  inter  alios  renit.     December.  15th  Adhered.     I  was  in  the  Outer-House. 

No.,  39..    1 74*7,  July  22^    John  Bl aib  against: Hugh  Blair  of  Bbrgue. 

John  Blaik  sued  before  the  Commissaries*  of  Edinburgh  a  declarator  of  nullity  of  die 
marriage  of  Hugh  Blair  his  brother  on  the  ground  of  idiotry  and  incapacity  to  consent. 
The  Commissaries^  after  examining  htm  in  theic*  presence^,  gave  an  act  for  proving^  The 
defend^^s  friends  presented  a  bill  of  advocation,  1st,,  that  this  reason  of  nullity  was  ar 
novelty;  Sdly,  That  they  were  no  judges  to  try  idiotry,  which  could  only  be  done  by  an. 
inquest    We  {>retty  unanimously  refussd  the  bill,  reniL  mtdtum  Tinwald,. 
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No.  40.    1 747,  De<v  8.    MoBisoN  of  Cmigleith  ogamH  Stewasts. 

A  DEBTOE  of  a  minor  in  an  heritable  sum  wanting  to  pay  the  money,  premonished  hin^  ' 
and  offered  a  biU  of  suspennon  and  to  consign.  The  minor  was  willing  to  take  the  moner 
and  re-employ  it,  (the  sum  was  L.1000)  but  then  his  administrator-in  law  was  abroad 
and  could  not  concur  in  discharging  the  former  security,  though  they  had  found  another 
debtor  to  take  it  The  Lords  would  not  appoint  a  curator  ad  hunc  ^edmm^  but  thought, 
they  could  themselves  authorize  the  minor  to  discharge,  but  before  they  would  do  so^ 
they  remitted  to  the  Ordinary  to  enquire  into  the  sufficiency  of  the  new  security  offem^ 
and  to  report. 

No.  41.    1748,  Jan.  6.        Caters  Douglases  Case. 

Find  the  chumant  lawfully  possessed  of  die  ofllce  of  ^leriAhipand  endtled  toa  reoom'- 
pense  in  the  terms  of  the  late  act,  but  find  that  in  respect  of  the  pnmte  act  in  1833  in  - 
his  favours  he  can  claim  no  more  than  L.20,000  in  recompense. 

No.  42.    1748,  Jan.  7.    Earl  of  Morton's  Case  as  to  Lakgtov. 

The.  branch  of  his  claims  now  under  consideration  was  for  the  regality  of  Langton^ 
whiph  had  been  part  of  the  regality  of  Morton,  but  was  conveyed  away  in  1666  cmn  pru 
f)ikgio  TtgaUtaiUj  upon  which  charters  were  granted  by  the  Crown,  and  has  been  once 
purchased  by  Lord  Morton.  The  IjoxdA  found,  that  by  the  alienation  and  the  Crown 
charters  it  was  dissolved  from  the  regality,  and  that  the  prioUegmm  regaUiatti  could  not 
pass  with  it,  and  though  it  now  was  again  purchased  the  r^;ality  did  not  revive. 

No.  48.  1 748,  Jan.  12.  Claims  of  D.  of  Douglas,  E.  of  Sutherland,  &c 

Two  very  general  questions  were  before  the  Christmas  vacation  aigued  at  the  Bar  very  fully 
because  mariy  of  the  cliums  depended  on  them ;  viz.  1st,  As  to  regalities  evicted  or  heri- 
table Sheriflships  granted  since  the  acts  of  James  II.  1455,  Whether  ratifications  in  Par- 
liament were  suiRdmit  to  sustain  them  ?  or  8dly,  If  the  positive  prescription  would  make, 
them  valid  ?  and  informatioiis  being  by  order  given  in  were  tfaiy  day  reported  by  Amistoo 
as  last  week^s  Freadent,  and  after  long  and  full  reasoning  (but  with  a  thin  Bench)  we 
sustained  all  such  regalities  as  had  been  ratified  in  Parliament,  and  sustained  the  positive 
prescription  as  to  both,  but  gave  no  judgment  on  ratifications  of  Sheriffships,  the  Bar  not 
seeming  to  insist  upon  it,  (at  least  not  at  the  pleading)  though  I  believe  our  ofunion 
would  have  been  the  same  as  to  them  if  it  had  been  insisted  for.  Agpunst  the  fibrst  part  <rf| 
the  interlocutor  were  Amiston,  Tinwald,  (then  in  the  chdr)  Monzie,  and  Murkle.  For 
it  were  Minto,  Dnuminore,  Haining,  Strichen,  Shewakoo,  and  I.  Dun  and  Ejlfcenan 
(who  were  all  that  we  could  expect  present)  were  indiqposed.  My  reason  in  Aott  was, 
that  the  question  neither  was  nor  could  be  of  the  power  of  the  Parliament  but  of  their 
intention.  That  at  first  we  would  not  judge  of  reductions  at  the  instance  even  of  third 
parties  after  ratifications  in  Pariiament,  as  appears  by  our  reference  to  i^Uament  IGch 
December  1561,  betwixt  Earl  of  Caithness  and  Earl  of  Huntly,  in  our  eederunt4iook. 
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And  otbeff%  timt  gRTe  rise  1x>  act  18tb  1567,— that  from  that  tame  it  was  thar  declared 
neaittiig  in  die  acts .  jofeo,  that  bj  these  acta  they  did  not  hurt  third  parties  unheard.  Not* 
withstanding  af  lAich  whefe  by  the  tenor  .of  the  actSi  the  contrary  appeared,  we  never 
would  judgircontrary  to  them,  witness  10th  December  1628|  Earl  of  Rothes'  against 
Gtbrdon,  and  other  cases  therein  quoted.  And  as  to  the  Crown,  Xing  James  II.'*s  act  had 
provided  a  special  remedy,  and  wMch  was  carefully  followed  in  all  aAer  annexations,  least 
the  Parliament  should  be  led  in  to  ratify  alienations  of  annexed  property  without  knowing 
it  was  annexed.  But  still,  if  the  Parliament  with  their  eyes  open  should  ratify  such  aliena- 
tions and  dispense  with  that  law,  it  would  be  no  objection  that  it  was  only  a  ratification ; 
otherwise  the  presumption  was,  that  the  Parliament  did  not  mean  to  annalzie  annexed 
property ;  that  such  was  the  meaning  of  the  annexations  both  by  James  II.  and  subse- 
fpeot  IKixifCBy  ^ipeared  by  our  act  of  sederunt  14th  March  1694,  afterwards  made  an  act 
of  Parliament  247.  1597,  and  the  exception  contained  in  it,  by  which  it  is  plain  that  the 
doctrine  since  adopted  by  some  lawyers  that  a  preiw>U8  dissolution  was  essentially  necesi^ 
sary  was  not  then  true.  But  in  the  ratifying  erections  of  reality  the  Parliament  could 
not  be  misled,  for  thou^  they  might  not  know  that  lands  in  a  ratification  had  before 
been  annexed  to  the  Crown  under  the  general  name  of  some  earldom,  lordship,  or  barony 
of  different  name,  yet  tfa^  bdioved  to  know  that  the  erection  of  a  regality  was  what  oouki 
not  be  done  widiout  their  consent ;  and  therefore,  as  there  could  be  no  question  of  the 
power  of  King  and  Parliament,  I  thought  in  diat  case  th^e  could  be  none  of  their  inten- 
'  tion.  Besides,  I  did  not  diink  the  Parliament  meant  those  ratifications  to  have  no  eflfbct^ 
and  I  could  not  dispute  the  Parliaments  power  to  ^ve  them  all  the  effect  they  intended*. 
We  seemed  to  agree  that  the  claimants  were  mistaken  as  to  the  Lords  of  artides,  and- 
that  they  were  not  always  chosen  by  the  Parliament,  often  befcxe  it.  But  how  the  private 
acts  were  passed  in  ancient  trnies  we  could  not  know,—- probobly  they  smst  have  first  passed 
the  articles  where  the  Pariiament  sat  but  one  day.  Vide  my  Notes  on  the  back  of  Mr 
Murray  of  FliiHphau|^^s  daim  as  to  the  point  of  the  poritxve  prescription,— we  were 
unanimous. 

No.  44.    1748,  Jtaii.  21.    Eakl  or  Morton's  ChAiM  of  Justiciary  ok 

Orkney. 

Ok  advising  memorials  htnc  indt  we  found  him  entitled  to  a  Justiciary,,  but  only  sub^ 
ordinate  to  the  High  Court  of  Justiciary,  and  therefore  not  entitled  to  any  separate 
recompense. 

'%^  There  Bkewise  appears  in  the  manuscript  the  following  note  relative  to  Earl  of 
Morton^s  claim  of  the  regality  of  Aberdour,  under  date  16di  Jantiary  1748. 

This  had  fbrmeriy  :been  part  of  Dalk^th,.  but  having  sold  Dalkeith  to  the  King,  it  wo^ 
by  the  oontiact  decUxed  that  it  should  not  prejudge  hit  reality  as  to  his  other  lands,  and 
JUievdour  ^Bdared  die  head  bui^h..  He  claimed  diis  jiuisdiotion  pver  many  lands  lying 
in  different  counties,  even  as  £ur.  I  believe  as  Kirkcudbright^  which  were  all  in  his  char- 
ters, though  he  could  not  even  say  that  the  proprietors  of  these  lands  had  ever  owned  him 
as  their  superior.     He  produced  documents  of  possession  by  boldmg  some  few  Courts  at 
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Abcrdour,  but  shoved  no  possession  as  to  those  lands  lyii^  in  other  juriadictionk  Aa  to 
such  of  them  as  are  now  come  to  hold  of  the  Kii^,  there  oould  be  no  question  that  they 
were  thereby  dismembered  from  the  regality.  The  only  question  was  as  to  any  ct  theok 
that  might  be  found  yet  to  hold  of  him,  and  some  of  us  thought,  (particularly  Dun,)  that 
exercising  this  jurisdiction  over  a  part  of  the  regality  preserved  it  as  to  the  whole.  But 
both  Arhiston  and  I  thought  it  did  not,  and  that  these  vassals  had  acquired  an  immunity 
by  prescription,  unless  in  their  charters  their  lands  were  designed  as  lying  in  that  regality. 
We  therefore  found  him  entitled  to  a  regality,  but  before  answer  as  to  tlie  extent  ordained 
him  to  shew  tlie  vassal^s  rights  in  the  records  or  otherwise,  and  what  was  the  tenor  of 
them. 

No.  45.    1 748,  Jan.  26.    Lords  of  Regality  and  Bishops,  Claimants: 


These  were  claims  of  heritable  Bailiaries  of  regalities,  some  of  them  Bishops  rq;alities 
«nd  others  lay  regalities. 

Upon  Amiston'^s  motion  this  day  was  appointed  for  hearing  counsel.  Whether  a  Lord 
of  regality  could  create  an  heritable  Bailiary  ?  and  Sdly,  Whether  in  particular  a  Bishop 
who  himself  has  his  office  for  life  can  with  his  chapter  create  an  heritable  Bailie,  or  if  that 
is  not  a  dilapidation ;  and  we  gave  both  points  for  the  clumants,  rant,  multitm  Amistoo, 
et  Tinwald.  My  reasons  in  short  were^  first.  The  universal  custom ;  2dly,  They  had 
the  same  power  to  do  so  that  a  Baron  had  to  create  an  heritable  Bailie,  and  that  he  did 
in  all  cases  where  he  feued  land  cum  curiU  tt  UoodwUtis^  for  it  was  only  as  his  Bailies 
they  oould  judge;  Sdly,  M^Kenzie,  Tit.  Jubisdiction  of  Regalities,  supposes  it ; 
4thly,  In  all  the  decisions  of  this  Court  ancient  and  modem,  that  was  taken  for  granted, 
even  where  a  contrary  judgment  would  have  determined  the  question,  wi^neas  the 
decision  1713,  betwixt  Duke  of  Montrose  and  Amcaple,  touching  Amci^le^  claim  to 
•the  heritable  Bailiary  of  the  reality  of  Lennox;  and  a  dedsion  about  1610,  about  'a 
gift  of  escheat  by  an  heritable  Bailie  of  regality  of  St  Andrews,  betwixt  Earl,  of  Winton 
the  heritable  Bailie,  &c  and  many  others ;  5thly,  The  act  of  annexation  1587  and  other 
acts  that  supposed  these  heritable  Bailiaries  to  have  been  lawful  gnuts.  As  to  the  ieoond^ 
besides  some  of  the  &nner  arguments,  that  applied  abo  hare,  I  doubted  if  this  was  in  our 
law  a  dilapidation,  or  that  Bishops  were  upon  the  footing  either  of  our  liferenters  or  heivB 
of  entail :  That  the  Bishops  must  act  by  a  Bailie,  and  I  thought  lus  commission  ought  to 
l)e  a  liferent  one,  and  all  the  dilapidation  by  making  it  heritable  was,  that  the  next  Bishop 
had  not  the  clioice  of  a  new  Bailie  on  the  death  of  a  former  one :  That  with  us  nothing 
was  accounted  dilapidation  but  what  diminished  the  rental :  That  the  Bishop  was  pltm» 
dominusy  and  with  his  chapter  could  do  eveiy  thing  that  another  proprietor  could,  wheie 
the  law  did  not  restrain  him,  and  that  was  only  not  to  diminish  his  rental,  and  therelbre 
could  feu  out  his  property  lands  if  it  was  without  diminution  of  his  rental,  and  it  was  no 
dilapidation  that  his  successors  had  not  the  chmce  of  new  tenants  or  new  entries,  and 
therefore  no  more  was  an  heritable  Baifiary  a  dilapidation ;  and  this  ooninned  bySOtli  act 
1690,  which  expressly  mentions  heritable  dSces  held  of  Prelates. 
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No.  46.    1748»  Jmi.  26^  Feb.  8.    Eael  of  EQLiNTOlj'd  QiuidM  of  Soje- 

aiFFNUr  OF  RXNFJtSW  AND  RfiGALITY  OF  PaISLEV. 

Bbtcs  Blaxb,  the  Satt*8  author,  having  right  to  the  heritable  Sheritfships  of  Renfrew 
and  Bailiarjr  of  the  Regality  of  Paisley,  reigned  them  in  the  Crowti^s  hands,  for  which  he' 
was  to  get  3000  acres  of  land  in  Ireland ;  but  the  King  being  unable  to  perform,  lie  gave 
bade  to  Earl  of  Eglinton  as  then  having  right  to  these  jurisdictions,  the  jurisdictioils 
themselves,  but  redeemable  by  the  King  for  L.5000  sterling  with  interest,  upon  which  he 
has  possessed  from  1642  till  now,  and  he  d^med  the  L.5000  and  interest  The  right  to 
the  jurisdiction  was  admitted,  but  Lord  Advocate  insisted^  that  under  the  late  statute  the 
Earl  could  daim  no  more  than  what  should  be  found  the  true  and  just  vUue  of  theie 
juriadicdons,  not  exceeding  L.5000,  because  a  redeemaUe  right  cannot  be  of  more  value 
than  if  it  was  not  redeemable ;  that  the  claim  si^pposes  a  part  of  a  right  better  than  the 
wfade ;  that  the  King  might  when  he  pleased  renounce  the  right  of  redemption,  whidi 
could  not  make  die  cUlmanfs  right  of  less  value  than  it  was  before ;— and  we  accordingly 
ao  finind.  In  this  same  case,  Lord  Dundonald,  as  deriving  right  from  Earl  of  Aberoora, 
daimed  the  Lordship  of  Reality  itself;  and  indeed  there  wa;  a  right  to  it  of  the  date  of 
the  annexation  1587,  and  the  right  excepted  frx>m  it,  and  renewed  again  in  1591,  and 
agreeably  to  it  in  1607  Semple^s  heir  was  entered  by  Aberoom  by  a  precept  of  dart  comtat^ 
but  the  act  1633  supervening,  the  charter  1642  was  granted  by  the  Crown  to  Bryce  Blair ; 
<mly  he  gave  a  bond  to  the  Treasury  that  it  should  not  prejudge  Abercom^s  right,  which 
seemed  to  respect  the  exttus  ourut^  and  since  that  time  Aberoom  or  Dundonald  have  bad 
no  possession ;  and  because  of  the  act  1633  we  dismissed  the  daim. 

No.  47.    1748,  March  1.    The  Cases  of  Uequhaet  and  P.  Hepbuen. 

Me  UaaiTHAaT,  who  has  an  estate  in  the  shire  of  Cromarty,  particularly  the  barony  of 
Cromarty,  daimed  the  heritable  Deputy-SherifiUiips  over  their  own  lands  which  had 
been  granted  originaHy  by  Urquharts  of  Cromarty  heritable  Sheriflb  of  Cromarty,-— 
and  Hepburn,  as  adjudger  (in  trust  I  suppose)  from  Sir  John  Gordon,  entered  the 
like  dam  of  Deputy^Sheriffiihip  over  the  estate  of  Invergordon ;  and  each  of  theita 
j[»etended  to  40  years  poinpessbn  except  as  to  a  part  of  Sir  John  Gordon'^s  estate, 
whereof  the  heritable  Deputy-SherifPship  was  granted  only  in  1731.  Some  of  us 
thought  that  the  Sheriffslups  had,  rmbenUj^trisprudekiiay  in  many  cases  been  granted 
heritably,  and  though  after  the  act  1455;  yet  sustsined  by  us  if  confirmed  by  40  years 
possesmon  ;  yet  heritable  deputations  were  still  worse,  becduae  the  Sheryp  was  by  law 
answerable  for  his  Depute,  who  in  that  case  might  be  a  woman,  or  an  infant,  and  there- 
tar^  incapable  toexeroe.  But  spKcting  shires  by  such  deputations  over  parcels  of  it  seemed 
toeonsistent  with  the  nature  of  the  office,  the  SherilF-Court  being  the  King's  Court,  and 
the  Sbenik  and  their  Deputies  the  King's  Judges  over  the  whole  province,  and  his  Minis- 
ter fiir  executing  the  laws  and  the  King's  orders  over  the  whoie,  which  such  a  Deputy 
aouM  not  do ;  that  none  of  these  Deputies  oouM  have  jurisdiction  ontwith  his  own  botinds^ 
and  the  Sheriff  could  not  create  another  Depute  within  the  bounds  of  the  beritaUe  Sh6^ 
UMAipf  80  that  there  never  eouM  be  one  Depute  having  jurisdfetioa  over  all  the^ooimty, 
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And  therefore  could  not  exercise  any  act  of  jurisdictUm,  nor  any  other  port  of  his  office 
that  behoved  to  be  over  the  whole  county  j  and  therefore  could  not  lidd  anj  Sheriff  Head- 
Courts,  &c.  nor  could  they  commit  one  to  the  county  prison  if  out  mfthout  tiie  bound$  of 
their  jurisdiction,  and  they  could  not  lawfully  have  any  other  prison ;  and  whereas  it  was 
said)  that  the  Sheriff-principal  could  hold  Head-Courts,  what  would  be  the  remedy  if  the 
Sheriff-principal  was  absent,  either  in  the  King^s  service  or  otherwise,  or  if  a  won^an  or 
,  infant  were  Sheriff-principal,  and  so  incapable  to  act,  and  if  positive  prescription  were 
j^roved  the  act  1617  was  very  strong,  but  as  to  a  part  of  this  there  could  be  no  prescription. 
However,  upon  the  vote  it  carried  to  sustain  these  jurisdicticms.     For  it  were  Drummore, 

,k  r 

Haining,  Dun,  and  Shewalton.     Against  it  were-Minto,  Monzie,  Tinwald,  and  I,  in  the 
chair ;  but  it  came  not  to  my  vote.     Amiston  declined  himself.     Strichen  and  Murkle  did 

hot  AX)tC« 

No.  48.     1749,  Jan.  10.    John  Coutts  and  Co.  against  Ramsay,  &c. 

Coutts  presented  a  bill  of  advocation  of  a  process  before  the  Conservator's  Court  at 
Campvere  which  on  report  we  refused  as  incompetent.  He  reclaimed,  and  we  this  day 
refused  without  answers.  It  is  not  very  clear  indeed  whether  they  have  any  remedy  or 
what  is  the  remedy,  but  we  were  clear  that  we  had  no  jurisdiction. 

No.  49.    1749,  Jan.  II.    Case  of  Sir  J.  Houston  and  MrG.  Brown. 

* 

'  Yestebday  in  the  middle  of  a  cause  a  sort  of  complunt  came  from  one  of  the  Outer* 

House  clerks  to  Minto,  who  had  been  a  little  before  examining  Sir  John  Houston  in  a 

cause  at  his  Lady^s  instmice,  and  had  left  it  to  the  ckFk  and  lawyers  to  finish  when  he  was 

called  to  tlie  Inner-House;  that  afW  he  was  gone,  upon  a  question  bang  proposed  by 

Mr  Brown,  Sir  Jdin  had  called  him  <'  an  impertineni  or  insignificant  puppy,!"  and  that » 

squabble  had  like  to  have  ensued  had  thay  not  been  separated.  The  President,  upon  beii^ 

shown  this,  immediately  hushed  the  House^  and  we  sent  two  maoers  willi  a  signed  warrant 

to  search  for  and  apprehend  Sir  Jc^Ur  and  bring  him  befiite  the  Court,.and  in  a  veiy  little 

time  they  found  aQd'  brought  him.    The  House  was  again  bushed,  and  first  Sir  John  and 

next  Mr  Brown  separately  examined.     The  fact  was^  that  Mr  Brown  said  to.  Mr  T.  Hay, 

Sir  John^s  lawyer,  ^^  that  with  his> leave  he  would  put  a  question  to  Sir  i<Aai^  and  the 

question  being  put,  Mr  Hay  said  ^  he  thought  it  already  answered  by  a  written  con- 

descendenoe  that  he  had  signed  for  Sir  Jdm"*.  w^ich  he  8lK>wed  him ;  but  Brown  aflec 

reading  thought  the  question  not  answered,  and  liierefi)re  deared  to  have  it  answered,  on 

,  which  Sir  John  turning  to  Mr  Hay^  said j  <<  Am  I  oUiged  to  answer  every  question  that 
an  impertinent  (or  as  some  called  it  insignificant)  puppy  wiU  put  to  me  f^  whereupoir 
Brown  took  Sir  John  by  the  nose  and  squeeaed  it  about,  and  then  they  were  both  seized 

^nd  separated  by  those  present.  As  the  day  was  far  spent  before  these  examinations  weie 
finished,,  we  committed  Sir  John  to  the  tolbooth  of  Edinburgh,  and  Brown-  to  the  Canongate 
tolbooth  till  this,  day,  and  ordered  the  persons  present  to  bedted  ta  attend:.    And  thi» 

..day  we  again  bushed  the  House  and  examined  the  witnesses,  none  being  allowed  to  remain 
Vut  these  two,  and  a  friend  or  two  with  Sir  John.  The  fitctcame  out  as  above :.  Only  on^ 
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iritiieM  flBid,  that  Sir  Jclm,  after  his  noie  was  mpieezed,  put  his  tight  hand  towards  hi^ 
iword  when  he  was  gripped.  We  then  Temoved  them  to  connder  of  the  case,  and  at  re* 
■loving)  Sir  John  left  a  signed  p^ier  beggii^  pardon  of  the  Court,  and  wishing  m 
further  censure  mi|^t  he  inflicted  on  Mr  ]%own;  and  a  little  after  Mr  Brown  sent  in  a 
paper  mudi  of  the  same  sort  In  advising,  it  was  i^reed  that  befinre  residving  on  the 
censure  the  Prendent  should  acquaint  Sir  John,  that  it  was  expected  that  of  himself  he 
should  issk  pardon  of  Mr  Brown  of  the  injurious  expression,  and  promise  that  he  would 
retsin  no  further  resentment  of  what  had  passed,  and  as  the  promise  was  made  in  face  of 
Court  they  would  look  on  it  as  misde  upon  honour,  diough  thai  was  not  a  style  the  Court 
used  ;  and  that  Mr  Brown  should  be  acquainted  the  Court  expected  that  of  himself  he 
would  ask  pardon  of  Sir  John,  and  make  the  like  pronuse.  Sir  John  said,  <^  If  the  Court 
would  order  him  he  would  do  any  thing  in  obedience  to  their  order,  but  had  nothing  of 
Umself  to  acknowledge  ;^  and  after  bring  again  and  again  pressed,  he  said  to  Mr  Brown^ 
<<  Since  the  Court  desires  it,  I  in  obedience  to  them  beg  your  pardon  ;^  and  Mr  Brown 
immediately  answered  in  substance,  <<  That  he  was  sorry  for  what  had  happened,  and  since 
you  b^  my  pardon  I  also  beg  your  pardon,  and  if  Sir  John  is  willing  to  promise  that 
there  shall  be  no  more  of  it,  he  was  ready  on  his  part  to  make  the  like  promise  ;^  but  Sir 
John,  after  a  good  deal  of  speaking,  refused  to  make  any  promise ;  and  thereupon  as  it 
was  then  two  o^dock,  and  the  Court  of  Teinds  to  be  held,  we  remanded  Sir  John  b|ck  to 
prison,  and  only  ordered  Mr  Brown  to  appear  to-morrow  at  ten  o'^dock.  And  13th 
January  Sir  John  and  Brown  both  promised  to  keep  the  peace,  and  thereon  we  [»Dnoun« 
sed  sentence,  fining  each  of  them  in  600  merks  to  the  poors^  box,  and  each  of  them  to  find 
bul  with  one  or  two  cautioners,  imder  the.  penalty,  to  keep  the  peace  both  in  general  and 
with  one  another  for  two  years,  under  the  penalty  of  L.500  sterling,  to  be  paid  in  case  of 
contravention  to  any  of  our  clerks,  to  be  disposed  of  as  the  Court  shall  direct 

No.  50.    1749,  Dec  18.    Feiendly  Insurance  Company  against  The, 

Royal  Bank. 

Is  this  quesdon  so  many  of  the  Lords  were  concerned  in  the  Bank  and  Insurance 
Office  that  theie  did  not  remain  a  Court,  and  therefore  we  would  not  allow  them  to  dc' 
dine  themselves;  nor  the  Justice-Clerk,  although  an  Extraordinary  Director  of  the' 
Bank ;  but  we  allowed  Lord  Milton  the  Deputy.Govemor  to  decline  himself. 

No.  51.    1 750,  Jan.  5.    Collectoe  Suaw  against  Collectob  Grosset. 

An  action  at  Collector  Shaw's  instance  against  Grosset  for  a  half  of  the  prosecutor's 

4 

^are'of  certain  smures  of  tobacco  as  first  discoverer  on  the  act  21  Oyio  Geo.  I.  §  7.  was 
found  not  competent  in  this  Court,  and  therefore  the  process  dismissed. 

No.  52.    1750,  July  28.    John  Dunlop  against  Kekkoway. 

NiNKTir  hogsheads  of  lintseed  imported  from  Holland  being  seized  and  condemned  by 
Ihe  Justices  of  the  Peace  of  Stirlingriiire  as  insufficient  for  sowing,  and  imported  contrary 
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to  tlie  aet  latk  Geo.  II.»  nd  ^  hW^  c£  mmpmim  hmag 

wly  made  jtidgei  for  8«ihaeed«»oSHmllQ«rie;.8d^  in  4MU«wit4ba| 

9my  penaky  k  impofledy  but  ndthor  fsmaitHf  nor  fotCnlmt  qb  di«^b|Muii^Qilalft^.;  Sdlj^ 
That  tbe  seed  waa  diaooloiured  by  a  ledioMa  panag?,  but  «fiBl«d  10  |Mv?  bj  maluiig  the 
txpenaifnt  that  it  iviaa  aufkaent  eren  for  sowing.  But  the  I/wiaftNHwl  tb«  bill  not  odn^ 
peteai  before  them  and  tbcMfow  refuBed  it  But  the  Pae^dflAl  tilMi^  t]«»  Quarter 
SeouQiis  might  yet  receive  an  i4apeaL 

No.  63.    1161,  jBBi  16.    The  Dukb  qf  ATHOI49  &a.  ^tgamt  Mq]UU.y« 

Gaosset  employed  his.  serrant  Murray  to  receive  the  customs  for  him,  and  after  he  had 
done  80  for  some  ijme.  Bisect,  find  one  Edwards  became  securities  for  him  by  a  bond  for 
L.600  to  the  King ;  the  condition  wa?,  that  he  should  faithfulty  account  to  Grosset  for 
duties  received  or  to  be  received  by  him  ;  and  some  time  thereafter  Mumy  having  cBed, 
Bisset  and  Edwards  gave  a.  new  bond  also  in  the  EingV  name  for  L.tOCX),  whereof  the 
iboiiditions  were  the  same ;  ami  Murray  counted  often,  and  there  was  always  a  hvge  baknoe 
in  Murray^s  hands^  and  ip  174*5  the  balance  was  above  L.llOO,  when  Grosset  dismissed 
him,  and  took  out  extents  out  of  Exchequer  against  Bisset  and  Edwards  on  die  last  bond* 
They  applied  several  times  to  have  them  set  aside  by  the  Barons,  which  was  reftised ;  and 
lit  last  the  Duke  of  Athol  being  it  seems  bound  by  paction  to  relieve  Bisset,  tliere  were 
sundry  ccmtmunings,  and  at  last  Bisset  paid  L.500  to  Grosset  and  got  a  total  discharge  ; 
but  as  Edwairds  had  not  the  money  he  put  in  a  plea  of  conditions  performed,  and  Grosset 
(or  rather  Lord  Advocate)  put  in  a  replication  assigning  a  breach  of  conditions,  andf 
Edwards  put  in  a  rejoinder,  so  that  issue  was  joined  as  early  as  1747,  and  before  that 
time  (it  was  snd)  Gxosset  had  paid  up  the  balance  due  by  him  to  the  Crown,  at  feast  had 
in  payment  of  that  and  subsequent  collections  pud  more  than  the  balance  amounted  to 
when  he  dismissed  Murray.  Then  the  Duke  of  Athol,  Edwards,  and  Bisset,  pursued 
reduction  in  this  Court  of  the  said  bonds  to  the  Crown,  wkereiii  they  caUed  the  Offietn  eC 
^tate,  alleging  that  they  were  fraudfutly  mdveed  by  Grosset  to  sign  the  bonds;  and  Sdly, 
That  his.  accounts  wkb  JAxxmy  were  fraudulently  made  up,^  and  concluded  that  tb^  bwds- 
bwig  redueed,  the  1^.500,  paid  byr  Bisset  should  be  r^tored^  Aqd  about  the  same  time 
this  reduction  waa  raised,  Grosset  pursued  an  adjudication,  of  HdwanTs  estate,  wherevo^ 
the  reasons  of  reduction  Wi^re  repeated  as  defonces.  In  the  reduction  Qrosset  obj^ted  tO: 
the  jurisdiction,  first  on  the  Exchequer  act  Sv9  Amut,  and  2dly,  on  the  lU  pcndtnm  m 
Exchequer  by  the  issue  jcuned.  On  the  Ordmary^s  report  for  advice,  we  forst  repelled  the 
declinature,  but  on  reclainung  bill  and  answers  we  appmnted  a  hearing  bt  plesenet^  and 
then  informations,,  which  were  this  day  reported  by  the  President.  It  was  answered  to 
the  otgection,  that  Murray  had  no  deputation,  nor  had  Grosset  power  to  give  him  any, 
and  therefore  the  bond  was  unwarrantably  taken  in  the  KingV  name ;  Sdly,  Tluit 
tfiongh  it  had  been  warrantably  taken,  yet  if  it  was  extorted  by  force  or  elidte^  by  fraud, 
Ae  party  injured  must  have  his  remedy  at  common  law,  ^d  if  violence  had  been  \ised  it 
could  have  been  ^ed  ki  tlie  Justiciary  and  damages-  given ;  Sdly,  Hat  now  the"  CTQ9n 
l^ing  pi^d  ^^  Grppj^et  thp  Crown  had  no  interest  in  the  question,  and  it  ceased  to  he  * 
nav^n^p  d^tfi,  i  4tblyv  Grosset  b^d  acknowledged  the  jurisdiction  of  this  Court  by  his  pco^ 
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emi  ef  adjidiealims  in  whiek  all  the  graindft  of  tUsiedbclkifrwaeptopdiiedi^ 
and  Ml  to  the  lirjumfcitt  mExditquir,  tfcat  theextoBte  aUpoflcdof  oowe,  md  one  (^  the 
BlMiit  i^ffiih^  to  ttagp  easeaiilm  of  them  oouldtint  maloe  a7tt  yeadm^,  and  as  to  the  plea 
etttowd  €if  eonditioni  parfiNtned,  that  was  what  Edwards'  waa  fcroed  to  for  preTenttag  the 
execution  of  the  extenliu  Answeied,  That  whether  Gtmset  ao«ld  law&dlj  fff^sL  dcpu^ 
taftion  or  not,  yet  since  Mwnay  was.  to  intromit  wad  did  aitovnit  with  the  KingVrevenue, 
the  hood  was  regukriy  taken  in  the  King^s  name,  and  bdioved  to  be  so,  and  he  and  lus 
.snrdd^  by  the  Exdiequec  act  oonld  be  tried  for  sudi  intromission  only  in  Exchequer.  To 
the  second.  That  whether  there  lies  relief  from  equity  against  such  bonds  on  aecount  of 
fraud  <»  any  other  g^nnd,  can  only  be  tried  in  Ae  Gonrt  of  Exidieqner  by  bill  in  equity. 
To  the  third,.  That  as  there  is  in  Court  no  proper  eridaice  diat  the  money  is  pnd  to  the 
Crown  by  Grosset,  so  if  there  were,  as  he  is  entitled  to  rehef  against  Murray  and  his 
suireties,  he  is  nlao  entitled  to  the  idd  of  the  Court  of  Exchequer  against  these  sureties,  and 
he'has  got  it  To  the  fourth,  Edwfirds  could  be  under  no  force  but  what  was  l^al  and 
just,  to  enter  any  plea^in  the  Court  of  Exchequer,  and  if  the  Exchequer  had  not  the  juris-^ 
fiction,  they  wdiikL  hwe  sustained  adedinatuie  o^  and  if  they 

had  jurisdiction,  then  it  is  Us  pendtna  by  the  plea  entered  and  issue  joined^  and  the  process* 
of  ai^udieation  is  feunded  on  the  very  wotdsofdie  Excheoueract,.  whereby,  even  for  debts 
pua^  and  properly^  rerenue  debts  due  to  the  C^wn,  famos  in  Sooiiand  cannot  l^  affiected 
but  aeoording  to  the  rules  and  forms  of  the  kw  of  Scotland^  and  therefore  the  suk^  sueh  > 
^judieaticHi  in  this  Court  is  no  acknowledgment  of  our  jurisdiction  to  try  the  justice  of 
the  debts  directfy  contrary  to  the  whole  ptn^rt  of  tdurt  act.     The  PresideBt  had  fovmerlyr 
been  for  repelling  the  declinature  but  owned  that  on  considering  the  case  he  had  altered  his 
c^inion.     He  was  dear  that  the  bond  was  rightly  taken  in.  the  Kin^s  name,  and  that  the 
debt  due  to  the  C^wn  oouM  only  be  tried  in   Exchequer ;.  only  he  doubted  whether  it 
might  not  make  a  difference,  if  the  wlple  debt  due  by  Grosset  to  the  Crown  was  paid; 
be  thought  that  if  that  debt  was  stiU  owing  the  Court  was*  only*  giving  its  aid^  the  trial 
eould  only  be  in  Exchequer,  but  did  not  know  if  the  case  was  the  same  when  the  aid  was 
given  after  the  Crown  was  paid  up ;:  but  as  there  was  here  no  proper  evidence  that  thi^ 
Crown  was  paid,  and  as  tliere  was  a  lu  peniem  by  Ae  issue  joined,,  he- thought  there^ 
wi^h/k  be  a  coHimbo^  of  jurisdictions  if  we  sustained  this  psoeessi   We  all  agreed  with  him  ; 
•  mfy  as  to  the  specialty  of  the  monies  b^g^  paid  to  the  Bxchequer,  that  Court  has  no 
juris£ct]Dn  but  what  ttiis-  law  has  given  it,  and  if  after  pirjrment  to  the  Crown  it  cotdd  not 
beeoiisidered  as  a  revenue  debt  and  within  the  jurisdiction  of  that  Court,,  how  could  the 
Rsdiequer  in  any  ca^e  after^  such  payment  gere  the  aid  of  the*  Court,  which  they  do  every; 
day ;  and  tiierefore  the  giving  tfrat  aid  dJatTy  widiout  eomplaint  is  to  me  an*  aigumentthat 
it  still  i&  considered  as  a  revenue  debt  and  within  their  jurisAction  ;  and.  Ihere  might  be^ 
a  great  collision  of  jLirisdictions  if  the  account  betwu^t  the  Crovna  and  Grosset  could  onl): 
be  seUjed  in  the  Exchequer,  and  the  accoimt  betwixt  Grosset  and  Murray  and  his  suieties 
W«Fe^  to<  be  settled  before  us..    Hbwever,.  I  mentioned  one  d6ubt»  via.,  if  any  third  party, 
besufes  Grosset  had  fraudulendy.  induced  Bisset  and  Edwards  to  grant  rtiis  bond  foe 
Murray^  though  they  must  have  performed  to  the  King  and  to  Grosset,  yet  could  not: 
that  third  party  have  been  sued  on  that  firaud  in  this  Cburt  to  repair  dieir.  damages.^  ic; 
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whidi  questioiii  the  Crown  or'  Gronet  would  have  no  interest;  and  therefore  I  moved  a 
doobt,  niiethar  in  the  question  of  jurisdiction  it  would  make  any  dtflbiwoe  that  Grosset 
himself  was  charged  with  the  fraud,  that  is,  though  I  thought  we  could  not  meddle  with 
the  bcmd  to  reduce  it  as  was  concluded  in  this  action,  nor  with  the  accounts  stated  between 
Grosfiet  and  Murray,  or  the  fi«uds  chaiged  as  arijung  from  these  accounts,  yet  might  not 
tliis  Court  have  jiarisdietion  as  Ihey  would  against  a  third  party,  so  against  Grrosset,  to 
try  whether  he  had  by  any  fraud  elicited  from  them  that  bond,  to  the  effect  of  decern- 
ing him  to  relieve  them  of  it?  The  President  thought  we  would  have  jurisdiction  against 
a  third  party%  but  against  Gfosset  he  thought  it  would  make  a  cdUsion  with  the  Exche- 
quer, and  we  all  agreed  to  sustain  the  objection.  Our  interlocutor  finds  that  we  have  no 
jurisdiction  to  proceed  while  the  suit  against  Edwards  depends  in  Exchequer, 

No.  54.    1751,  (1741)  June  26,  SO.    SiE  Robert  Pbingle,  &c.  offaind 

Earl  of  Home,  &c 


JusTicBs  OF  Peace  of  Berwickshire  anent  the  place  of  meeting  dekyed  till  Tuesday, 
...«6th  June  1741. 

Thb  delayed  till  this  day,  SOth  June,  to  the  end  that  the  ancient  oommissiolis  in  161 T 
and  1661  might  be  produced,  which,  at  least  those  in  1617,  undoubtedly  would  have  de- 
termined the  point  But  it  being  now  reported  that  none  of  these  commissions  were  to 
be  found,  the  Lords  found  that  the  head  burgh  was  the  place  where  the  Quarter  Session 
were  to  meet,  and  therefore  suspended  the  order. 

No.  55.    1751,  July  4.     Belchies  against  The  Governor  of  Edix- 

BtJRGH  Castle. 

This  was  a  complaint  for  the  sentry  at  the  Castle  refusing  access  to  a  messenger  to  the' 
Castle  to  execute  letters  of  second  diligence  agmn^t  the  Lieutenant  The  answers  ad- 
mitted, that  the  King^s  letters  behoved  to  have  course  and  be  executed  in  the  Castle,  but 
seemed  to  import,  that  in  fact  it  was  impracticable,  or  behoved  to  depend  on  the  pleasure 
of  the  Governor  for  the  time.  As  no  fact  was  directly  charged  on  the  Deputy-Govemor  and 
Lieutenant,  if  it  was  not  that  they  had  not  given  general  orders  when  any  such  oflker 
of  the  law  demanded  admittance  either  to  admit  him  or  to  acquaint  the  Governor  that  her 
might  admit  him,  or  show  cause  why  he  did  not ;  therefore  we  assoilxied  the  Dqputy* 
Govemor  and  Lieutenant,  but  found,  that  the  Commander  of  the  Castle  for  the  time 
is  bound  to  give  access  to  the  oflicers  of  the  law  to  execute  the  Singes  letters  in  the  Castle. 
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No.  56.     1751,  July  25.    ALEXANDER  GoLDiE  ogainst . 


Mr  Goldie  this  day  presented  an  advocation  of  a  process  against  him  before  the 
Magistrates  of  Edinburgh  for  L.4.  sterling  on  his  privilege  as  a  member  of  Court  I 
doubted  whether  on  the  words  of  the  jurisdicdon  act  the  .privily  was  any  exception,  and 
therefore  reported  it ;  and  the  Lords  found  the  privilege  still  subsbted^  and  therefore  I 
passed  the  bill. 
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No.  57-    1758,  Jan.  15.    Auchibald  and  Alkxa^*dek  M*Duff  agaimt 

Meliss. 

AmcHTBAXD  M'DuFF  wanting  a  hogshead  of  lintseed  to  sow,  applied  to  Alexander,  whose 
lintseed  not  being  oome  Iiome,  applied  to  Meliss  for  a  hogshead,  to  be  i*epaid  by  a  hogshead 
of  Alexanders  when  oome.  Mellis  had  bought  a  hogshead  from  Boog,  at  least  from 
McDonald,  who  had  bought  two  from  Boog,  out  of  six  hogsheads  that  he  had  bought  from 
Colin  Brown,  the  importer,  and  the  whole  was  in  Golin  Brown^s  cellars ;  therefore  Meliss 
carried  the  two  M^Duffs  to  Brown'^s  cellars,  where  Ardiibald  got,  and  carried 
away  a  hogshead  of  lintseed,  which  Alexander  M'Duff  repaid  with  a  hogshead  of  his 
own.  The  hogshead  proved  insufficient  after  being  sown,  and  therefore  Archibald  and 
Alexander  M'DuiT  sued  Meliss  before  the  Magistrates  of  Perth  for  damages,  and  the 
Milgistrates  decerned  in  L.4.  15s.  as  the  value  of  the  lintseed,  in  terms  of  the  act  ISth 
Gea  II.  and  L.S  lOh  8ta£ng  of  &ie.  Meliss  obtiuned  suspension ;— whidi  coming 
before  Lord  Monzie,  he  found  suspension  not  competent,,  and  this  day  we  adhered.  KiU 
kerran  thought  that  a  loan  of  lintseed,  or  exchanging  it,  would  not  fall  under  that  act, 
which  mentions  seUing  or  voiding; — and  I  at  first  had  the  same  difficulty,  till  I  con- 
sidered that  Archibald  M^DuflT  bought  the  lintseed,.  and  therefore  he  surely  had  actionr 
oa  the  statute  against  one  or  other ;  and  surely  it  was-  more  pr^^er  against  Meliss  than. 
Alexander  M^I>uff;  and  if  he  had  it  even  against  Alexander,  then  Alexander  must  have 
it  against  Meliss^  though  the  case  might  be  difiereut  if  a  farmer  who  had  got  Untseed 
only  for  his  own  use,  for  sowing  his  own  grouadsy  not  then  ready,  should  lend  it  to  a 
ndghbour  whose  ground  was  ready,  to  be  repaid  in  kind ; — ^but  Okerran  observed  fur^ 
ther,  that  if  we  allowed  barter  or  exchange  not  to  fall  under  the  act,  it  might  often  be 
eluded,,  and  that  of  old  most  sa]eli^  were  by  barter,  andase  so  still  iamaay  places.. 

No.  58.     1752,  Feb.  19.     BfARGARET  SlCMPLE  ogavost  Elspeth! 

Marshall. 

Mabshaix  sued  Semple  for  coming  into  ber  house,  and  witiiout  provocation,  beating 
and  abusing  her,  and  concluded  fbr  a  ftie,  and  ta  be  otherwise  punished.  The  Sheriff 
•f  Edinburghfound  the  Hbel  relevant,  and  examined  one  witnesn^  the  pursuer^  daughter, 
—when  the  cause  was  advocated..  Dun  remitted  the  cause,  and  Semple  Fecliumed,  for 
that,  1st,  there*  was  no  warnrntibr  the  eitalbn  to  the  Sheriff  Colnrt;  9dly,  it  being- 
libelled  by  way  of  hamesucken  and  pnmshment  besides  the  fine  ooncliided  that  might  go 
veiy  dtep,  and  could  onlybe  tried  by  ar  Jury ;  Sdly,  that  the  daughter  was  an  inhalnle 
Witness;  But  we  adhered.  We  found  iiidfeed  the  Sheriff^s  pioeeadings  irregular ;  but 
now  tfaeproeesft  was  by  the^defender  brought  to  t&i» Court,  and  no  new  citation  was. ne- 
cessary^, dierelbre  thought  liie  Sheriff  proper  ta  remit  to.  Magistrates,  of  'bui^ghs  and 
Justices  of  Peace,  as  weH  as  Sfaerifls,  try  all  manner  of  riots  without  Jury,  when  the 
punishment  goes  even  the  length  of  whipjnng,  correction-house,  m:  banishment  out  of  thr 
jurisdietitm ;.  and  die  plaoe  made  the  daughter  a  necessary  witness. 
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No.  59.    1758,  Dec  19.    TfioifBov  agamst  Stbaitok* 

Some  Exdae  officers,  on  a  warrant  t6  search,  having  broken  open  cellars  and  seized  four 
hogsheads  of  white  wine,  which  are  not  exdseaUe,  but  imder  the  Custons,  and  were 
condemned  in  Exchequer  for  not  paying  duty,  Straiton  sued  the  officers  befinre  the 
Justices  of  the  Peace  for  damages,  and  charged  certun  other  irr^;uUiritie8  in  tlie  srizure. 
— The  cause  was  advocated,  and  it  was  objected  that  this  could  only  be  tried  in  Exche- 
quer.  Answered,  that  before  the  act  9th  Greo.  II.  the  manner  of  seizing  was  part  of  the 
issue  tried  in  Exchequer,  and  then  indeed  there  might  be  danger  of  collision  (rf*  jurisdic* 
tions,  but  since  that  act,  that  is  no  part  of  the  issue  there,  and  therefore  triable  as  any 
other  injury.  Drummore  found  the  process  competent ;— but  on  a  reclaiming  lull  and 
answers,  we  agreed  to  supersede  till  we  should  have  a  ocmference  with  the  Barons. 

Na  60.    1 759,  Jan.  51 .    Beuce  againH  Fkbnch,  Procuntor-Fifical. 

A  person  who  had  qualified  to  the  Government  several  times  sincfe  1745,  and  once  par- 
ticularly as  Baron  Bailie  to  one  Gentleman,  and  lodged  his  certificate  of  his  having  done 
so  in  thb  Sheriff-Court  of  Aberdeen  in  terms  of  the  jurisdiction  act,  was  afterwards 
employed  as  Baron  Bailie  by  another  Grentleman  and  neglected  to  qualify  again,  for 
which  bring  sued  the  Sheriff  fined  him  in  the  statutory  fine  of  L.10,  which  he  suspended, 
liecause  he  had  already  qualified  as  Baron  Bailie  to  another  €rentleman  and  lodged  his 
certificate.  The  question  was  reported  to  us  by  Lord  Minto,  and  We  suspended  the  let- 
ters  smplic&ery  rcmV.  Prendent.  20th  February,  Adhered,  and  refused  a  bill  without 
answers. 

No.  61 .     1 858;  Aug.  7.    Auchincloss,  &c.  Supplicants. 

See  Note  of  No.  4.  voce  Exxcutiok. 

No.  62.    1758,  Dec.  11.    Justices  of  Peace  of  Fifeshire,  PetUkmers. 


L4ST  week  a  petition  was  presented  to  us  bam  ten  or  deven  of  these  Justices^ 
tioning  a  oomplaint  of  a  riot  brought  befiore  them  against  some  Excise  offooB  who  had 
bid(oi  into  a  house  belonging  to  General  Sinclair,  and  justified  ihemaelvesby  the  preleiioe 
cf  a  writ  of  assistaaee  fipMB  Exchequer,  and  adeputalionlotwoof  them  toact  aaoflkers 
of  Customs,  that  a  writ  of  certiorari  froib  the  Exdiequer  for  removing  that  process  into 
the  Court  of  Exchequer  was  served  upon  them,  and  that  when  thereafter  they  pionouaeed 
asDteiioe  fining  the  defenders  and  eomnntting  them  to  priscm  till  payment,  the  Court  of 
Exchequer  had  issued  an  order  to  the  keeper  of  the  prison  to  set  them  at  liberty,  aad 
praying  leUef  from  us,  and  contaimng  also  snndry  expressions  not  at  all  reqieetful  to  the 
Court  of  Exchequer.  We  thought  ptoper  to  take  the  petition  uDder  consideration  with 
abut  doers.  Sevctid  ^sapprored  <^  what  the  Exchequer  had  done,  for  that  a  proeesa  of 
riot  was  truly  not  within  the»r  jurisdicdon,  ud  thorefbre  tbouf^  we  had  no  jurisdictioii 
over  tfaem^  proposed  that  we  should  desire  a  conference.    Others  Mter  91109  ego  were  of 
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die  same  ofmuon  as  to  the  point  of  jorisdiction.  But  as  every  C<Hirt  must  judge  of  its 
own  jurisdictioii  in  questions  ooming  ttgaituAy  before  the  Court,  and-  in  this  the  Court  of 
Exchequer  must  judge  of  their  own  jurisdiction,  and  we  had  no  power  to  review  or  alter 
th«r  jurisdiction,  we  could  give  the  petitioners  no  relief,  though  the  Court  of  Exche- 
quer  should  iSHter  firoin  us ;  and  as  this  process  was  not  brought  into  this  Court  we  could 
give  no  judgment  in  it,  nor  could  we  r^ulariy  take  notice  t^^the  proceediuigs  in  Exche- 
quer ;  and  therefore  thought  we  should  refuse  to  receive  this  petition,  and  thought  that  it 
was  not  a  proper  occasion  of  dearing  a  conference.  At  the  same  time  we  thought  it  was 
of  great  importance  to  both  Courts  to  have  the  point  of  jurisdiction  settled,  and  were 
therdfore  denrous  to  have  a  conference,  and  I  took  notice  that  in  a  case  extremely  umilar 
to  this,  vis.  Stnuton  of  Laurieston  agmnst  Thomson  and  other  excise  officers,  we  had  19tli 

:  December  last  superseded  the  deeision  <^  the  question  of  our  jurisdiction  till  we  should 
have  a  conference  with  the  Barons,  for  which  end  a  Committee  was  then  named^  but 
through  the  late  Pk^ndenfs  indisposition  and  death  it  had  never  gone  further ;  and  there- 
fere  proposed  to  renew  die  former  order,  and  to  desire  the  conference  upon  the  sulject  of 
that  process  without  taking  any  notice  of  this  petition.  The  Court  agreed  to  thb  motion^ 
and  the  former  order  was  renewed  on  Thomson'^s  petition  agiunst  Straiton,  and  as  I  hap- 
pened to  be  then  in  the  chair  I  was  ordered  to  aoquunt  the  Barons,  and  I  sent  deck 
Gibson  to  Baron  Maukasancwmaisciirtitftoaoquunthimof  whatwehaddone,  andtoask 

•  his  ojnnion  of  the  proper  method  of  giving  that  notice;  and  the  derk  rqx>rted,  that  after 
conferring  with  the  Barons,  he  said  that  the  last  conference  that  they  had  demanded  with 

.  us,  (which  was  on  th^  subject  of  tiie  principality)  they  sent  the  King's  A^dvocate  to 
aequsint  Lord  President,  and  «noe  he  was  not  now  here  we  ought  to  send  one  of  the 
soficUors.  We  doubted  whether  they  were  bound  to  carry  the  message,  but  the  point  of 
form  was  not  worth  disputing,  and  they  were  willing  and  were  sent  both,  and  the  Barons 
agreed  to  the  conference.  .  But  derk  Gibson  had  before  insinuated  that  it  was  doubtful 
if  our  rnessage  had  been  on  the  subject  of  the  Justices  petition  whether  they  would  have 
agreed  to  any  conference.  Then  we  delayed  till  this  day  the  further  oonnderation  of  the 
Justices  petition,  (the  doors  still  shut  as  before,  only  die  two  lawyers  Messrs  Lockhart 
and  E&iot  present)  whom  we  heard  at  the  Bar  in  justification  of  the  ex^nresuons  in  the 
petition,  and  they  dedared  they  did  rK>t  mean  to  give  ofience.  But  they  tliought  it  of 
great  importan<Se  that  sudi  causes  should  not  be  brought  into  Exchequer,  iHuch  Court 
behoved  to  judge  according  to  English  law,  whereas  our  laws  in  Scotland  were  still  pre- 
served in  matters  that  did  not  concern  the  revenue  ;•— after  which  they  were  also  removed, 
and  the  Court  agreed  to  refuse  to  receive  tiie  petition;  that  tiiere  were  sundry  expressbns  in 
it  not  respectftil  to  the  Court  of  Exchequer,  and  which  were  the  petition  to  go  into  the 
record  behoved  to  be  delete  or  varied.  Bot  as  the  petition  was  not  to  be  received,  it  was 
only  necessary  to  acquaint  the  lawyers  that  the  Court  was'  dissatisfied  with  it,  and  to  cap- 
tion tHem  against  such  petitions  in  time  coming.  And  then  the  door  being  opened  ami 
the  lawyers  called,  Justice^Clerk,  who  is  President  this  week,  cautioned  them  aeoonl*. 
ingly. 
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'No.  69.    1153,  Feb.  6,  Dec.  18.    The  Duk£  of  Douglas  against  Two 

Justices  of  Peace. 

In  a  case  reported  for  advice  by  Kilkerran,  (28th  July  1752)  on  a  questioD  the 
Duke  of  Douglas  and  two  Justices  of  Peace,  the  Lords  found,  that  the  44tb  ad  2itk 
Geo.  II.  for  rendering  Justices  of  Peace^  &c.  more  safe  in  the  execution  of  their  ofices 
extends  to  Scotland  as  weQ  as  England,  though  the  prooeduie  must  be  in  our  own  forms. 
Fufe  19th  December  1752  the  same  case. 

On  a  reclaming  bQl  against  Kilkerran^  interlocutor,  advising  with  us  28ch  July  and 
answer,  the  Court  (19th  December)  was  much  divided.  The  first  question  was.  Whether 
that  act  (44)  24th  Geo.  11.  extended  to  Scotland?  The  Prendent  thought  it  did  as  to  the 
prescription  or  linntadon  of  actions  against  JusUces,  but  not  as  to  the  manner  of  trial 
n^ich  by  that  act  can  only  be  by  Juries.  Others  i^ain  thou^  it  impossible  to  tepante 
the  dausesof  that  act,  and  that  if  tlie  UmitaCioa  extended  to  Scotkuid  so  must  tbe  whole 
act,  and  aa  it  was  impossible  that  the  Legislature  oould  intend  such  an  ahentioa  of  our 
law,  wluch  would  confine  all  complaints  against  Ji»tices  of  Beaoe  to  the  Court  of  Jusd- 
aary,  they  thought  that  none  of  it  extended.  But  upon  the  question  it  earned  that  it 
does  extend  to  Sootlandso  far  as  concerns  the  prescriplion,  rtmi.  maAttm  Murkle,  Wood- 
hall,  U  me.  (Kamea  was  noit  Hupui^  The  next  questkm  was,  Whether  thia  eom^aiiit 
fell  under  that  act?  and  the  President  andDrummore^  Sec;  thoc^t  it  did  nol^  because  by 
the  preamble  it  was  intended  only  to  save  from  innooent  emws^  whereas  thia  was  wilful 
and  a  piaoi  oollurion.  Otbcfs  again  though  that  the  act  could  not  be  intended  to  save 
fhem  from  errors  that  either  at  common  law  or  in  eoannoo  sense  ought  not  to  be  punished 
either  in  ax  months  or  one  month,  that  is  innoeent  errors^  but  after  so  long  a  time  they 
should  not  be  ebfiged  to  justify  their  pioeeedh^;8,  and  that  all  sboukl  be  psittumed  innoi* 
cent,  the  words  being,  <^  That  no  adiim  diall  be  biougbi  for  any  thing  done  in  the  exe* 
cution  of  his  oAoe^^  and  by  the  preamble  the  actianatO'be  bought  within  the  six  months 
are  for  wilftil  and  oppressive  abuse  of  the  laws.  The  IVesidiem  answeiedy  That  what  waa 
done  ccdlurively  was  not  in  the  exectttkmof  the  office.  Upon  ^quesdoait  canied  that 
it  was  within  the  act,  rtnU.  mnfttcsi  President,  Drummore,  Shewalton,  and  Kames.  But 
6th  Febroaiy  1759  found  that  the  act  does,  not  extend  t»  Soothmd^  and  so  also  now 
thought  the  PresidenL 

No.  64.    1754^  Feb.  L  SlR  RoBEBT  GrOKDOK  ogainitTyxnsmxR  otNevrtartu 

Sia  BoBSwr  pursued  decTanitBr  of  property  andaf  the-mawrhes  of  hia  Ihndsof  Rbsmale 
wheeein  I  gave  an  act  bdbpe  answer^  and  remkted  to  AeSkaaSoF  Moaay  to  take-tte 
die  proof  and  to  try  the  case  by  an  mquestand  to  set  maieh  stones.  The  Sheriff  sum- 
moned an>  inquest  of  amne  of  the  principal  heritors  in  that  past  of  the  comity,  before  whom 
a  very  laborious  proof  was  led  that  taok  up  seveml  days,  and  m  whidi  the  Juiy  appeaxcd 
to  have  bestowed  a  great  deahof  pains  and  travel  the  whole  ground  with  most  of  the  vriit- 
nesses,  marking  the  places  ifeposed  to  by  them  severally,  and  at  last  returned  a  very 
minted  verdict,*  bearing  that  after  conrideration  of  the  whole  proof  on  both  sides.  <<  we 
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find  finom  our  own  oumetioQ  that  the  boundaries  are  &c.**    The  proof  and  verdict  b^g 
reported  was  heard  at  our  Bar  jreaterday  and  this  day  in  courBe  of  the  ordinary  action 
roll.    The  whole  yerdict  was  aoquieaced  in  by  both  parties  except  as  to  a  part  of  the 
mardi  betwixt  Sir  Robertas  binds  of  Rosdsle  (whereof  two-thirds  belonged  to  the  Duke  of 
GmkHi  who  was  not  a  party)  «ad  Mr  Duabar^s  lands  of  Xeamsi— as  to  which  SirRbbert 
objected  that  bodi  parties  had  brought  proofs  of  these  marches  but  the  inquest  had  fol- 
lowed nether  oTthese  pioo&,  but  made  a  march  of  then*  own  different  from  both,  without 
any  proof,  as  if  they  had  been  arbiters  and  not  Judges  or  assizers,  which  they  had  no  power 
to  do;  that  he  had  proven  his  march  to  the  rocks  at  the  sea  shore  70  paces  further  east 
than  they  had  given  him  by  14  witnesses,  whereas  Mr  Dunbar  had  proven  his  march  a 
great  deal^  farther  west  than  the  inquest  had  given  him  but  only  by  six  witnesses ;  and 
made  many  ingenious  observations  on  their  testimonies  and  credibility,  so  that  his  proof 
was  much  more  {Mregnant,  and  the  Jury^s  verdict  had  no  other  foundation  but  the  oath  of 
one  witness.     The  defender*s  procurators  again  disputed  our  power  to  review  or  alter  the 
verdict,  and  said  atthe  same  time  that  his  proof  was  more  pregnant  than  Sir  Robert^ 
and  made  also  a  variety  of  observaticms  on  the  proof  led  for  Sir  Robert  to  reduce  his 
number  of  witnesses,  and  yet  for  peace  were  willing  to  acquiesce  in  the  verdict,  which 
they  said  was  stron^y  supported  by  one  witness,  Ross  a  mason,  who  about  1730  or  1731 
had  tak«i  a  tack  £rom  Didceof  Gordon  and  Sir  Robert  of  the  whole  quarries  on  the  shors^ 
(wbidb  were  truly  the  lands  controverted  in  the  process^)  ahd  called  their  ground  oflloer 
to  bring  with  him  some  of  the  oldest  and  mobt  intelligent  of  the  tenandry  to  show  him 
the  march  in  the  quarries  at  the  shore^  and  four  of  the  oldest  of  them  accordingly  came  t 
and.  when  they  came  to  the  place  that  Sir  Robert  calk  the  march,  they  did  not  stop  there 
but.carried  him  further  west  till  they  came  to  the  place  where  the  verdict  fixes  the 
march,  and  told  them  that  that  was  the  march,  though  he  several  times  cautioned  them  to 
be  caiiuous  what  they  did  for  that  it  might  afterwards  be  of  importance ;  and  that  in  the 
place  that  they  fixed  on  as  the  march  he  cut  the  letters  D  6  on  the  rock  which  has  since 
been  broken  off,  and  that  there  were  other  witnesses  concurring  that  that  was  the  place 
pointed  out  to  him  by  these  men,  at  least  within  twoor  three  paces  of  it     We  all  agreed 
that  we  were  not  tied  down  that  we  could  not  alter  the  verdKct,  and  Milton,  Minto,  and 
Eilkerran  thought  the  marches  proved  by  Sir  Robert  ought  to  be  found  the  marches,  for 
that  his  proof  was  most  pregnant     But  the  most  of  us  thought  that  great  regard  was  due 
to  a  verdict  of  15  sworn  men  of  such  rank  and  character  in  whose  presence  the  i»tx>f  was 
taken,  and  who  appeared  to  have  perambulated  the  ground  with  most  of  the  witnesses : 
That  the  act  appointing  the  proof  in  criminal  trials  to  be  Ukea  in  presence  of  the  Jury 
was  a  most  valuable  law :  That  in  proofs  of  marches  every  one  must  have  observed  that  the 
witnesses  have  generally  so  great  a  bias  to  one  side  or  to  the  other  that  an  indi&itent 
person  has  great  difficulty  to  believe  either  Side :  That  here  the  Jury  did  not  act  arhitnu 
rily  to  make  a  march,  but  upon  their  great  oath  find  that  to  their  conviction  the  bounda- 
ries are  such  as  they  describe ;  and  that  therefore  we  who  did  not  see  the  proof  taken,  nor 
ever  saw  the  ground,  ought  not  without  the  dearest  proof  judge  against  what  -they  on 
their  great  oath  report  they  were  convinced  of;  and  accordingly  it  carried  to  approve  the 
ceport. 

ts2   . 


aad  lELfBixt^t  Mrss. 


JUS  QUJBSITUM  TERTIO. 


No.  1 .     1 744>  Jan.  9.    Creditors  of  Mr  Hugh  Murrat*  (kmpefhffi 

See  Note  of  No.  13.  fioee  Exxcutob. 


JUS  SUPERVENIENS  AUCTORI  ACCBESSIT  SUCCESSORL 


No.  1.    1788,  Dec.  22.    Creditors  of  Gordon  of  KirkconneH 

Ths  Loids  found  that  theoommon  deblor^sinfefbxientaocrefloedtotliecTOdBta^ 
kifeftments  aeoording  to  iheir  several  dates  so  aa^to  prefer  tliem  aeoorc&ig  to  tfatk  datsa, 
and  not  jparrjKuam  Dun  and  Arniston  only  spoke,  and  none  of  us  spoke  aganst  k^ 
though  I  own  I  doubted  greatly,  but  could  not  say  I  was  of  a  dUFevent  opinunu  Anuston 
told  me  that  what  detoinmed  him  was,  that  he  still  thought  that  the  oommoa  dribtor^a 
f^t  denuded  him  without  zegaid  to  the  dedskm  in  the  oaae  of  Bdl  of  Bha^ethouse. 

%*  The  caae  of  Creditors  of  Girdwiiod;  10th  December  1740,  is  here  referred  to,  whicb 

is  stated  vx  the  manuscript  as  follows  >-« 

One  got  an  heritable  bond  fimn  a  person  not  infeftbut  did  not  infeft  himself;  there- 
after another  creditor  got  an  hentable  bond  fmm  the  sai&e  debtor  and  did  in£eft  himself; 
thereafter  the  first  creditor  got  another  heritable  bond  fin:  another  debt  and  did.  not  infeft 
himself,  but  then  finding  his  author  not  infeft  he  first  infefted  biaaaetf  on  hia  tva  bonda, 
and  immediately  on  tiie  same  day  he  infeft  his  author  the  common  debtor,  and  all  die 
three  sasines  were  regpstrated  on  the  same  day..  In  the  competition  the  Lord  Dun  piv^ 
ferred  the  creditor  first  infeft,  and  this  day  the  Loids  adhered,  aa  we  detqmuned  28d 
!t)eGembqr  1 738,  Creditoca  of  Qordpa  against  Kiirkconnell. 

JUS  TEBTII. 


No.  1.     1749,  (Jan.)  Feb.  17.    Blackwood  against  Creditors  oir 

Hamilton. 

See  Nxnte  of  No»  43.  tnioe  Adjudicatxdii,  and  No«  10..  and  No.  18.  poet  Inhuitiok. 


I  »» 


%ma 


No.  S.     1753,  Nov.  16.    JaICBS  MUSSAY  OfftUna  G&EBITOBfl  of  BtrSNET. 

See  Nate  o£  Na  4ft  eott  Adjsdicatioic    Siee  also  Note  tektiye  to  this  etse^  9oee 
Bmqaluu 


KING'S  ADVOCATE. 


No.  I.    nSS^JvXj  25.    KiKG*s  Advocats;  &c.  against  Menzxss. 

Tas  Lords  repelTed  die  objection  tbat  the  Advocate  had  no  spedal  wainait».  both  Be* 
cause  of  the  worda  of  the  judgment  of  the  House  of  Lords,  and  also  because  thia  was  noti 
a  reduction  of  any  rights  granted  by  the  Ciown,  but  only  a  molestation  for  ascertaining 
the.  marches  of  the  Si^gfs  forest  with  the  neighbouring  heritors  who  had  no  righta*  fiwnt 
the  Kbg  to  the  forest. 


SLIRfi. 


Kir.  K    l78S9.FeK  9.    To^K  and  Hsbitors  of  Selkirk  against  The 

DUKS  OF  ROXBUBGJBL. 

»  .        .  - 

\»  respect,  thov  was  no  chancel  or  quire^  the  Lords  found  Uie  Duke  liable  for  the 
leparations  only  according  to  hb  Taluation  in  the  parish.^ — 1st  July  1736^-9tb.  February 
1738  The  Lords  adhered.. 

This  case  concerning  the  reparation  of  the  Kirk  of  Selkirk,  was  notadvised  till  this  day, 
(9th  February  VlSSy  when,  the  Lords  adhered  to  their  interlocutor  Ist  July  1736,  finding 
the  Duke  of  Iloibuigb  thougjb  titular  of  the  tithes  liable  only  for  his  propostioo  according 
to  his.  valuation,.  fM  ftfu2em  reiitit.  for  I  thought  there  was  sufficient  evidence  what  were  the 
terms  or  purport  of  the  act  of  Coundl  1563,  viz.  that  the  Parson,  should  repair  the  quire,. 
ox  if  there  be  no  quire  the  ti^ird  part  of  the  Kirk..  However  it  carried  by  a  great  majority. 

*^*  The  case  under  the  Title  Kikk  FATRiMoiTY  is  not  mentioned  in  the  manuscnpt 

Notes.. 


tSt  [JBtcHixs^s  Norn. 


KmK:-S£SSlON. 


'«    ■  ■ 


No.  1.    1740,  Dec  4, 17.      Magistrates  of  Elgik  dgaina  Ta£  Kiek- 

Session. 

• 

The  town*8  charta*  gave  them  plaiiily  the  prttentatwn  of  the  muac^master,  who  was 
also  to  be  taken  bound  to  officiate  as  precentor  and  aeasiaii-Glak,  for  whidi  a  fund  was 
thereby  given  them,  and  unifcMrmly  fitf  a  cedtuiy  lAe^  (tenon  ofi«aated  in  all  the  three 
offices,  except  for  I  think  about  a  year,  when  there  wms^  so  fir  as  appeared,  no  music- 
master,  but  generally  there  was  an  act  of  the  searton,  admitting  him  as  precentor  and 
thar  derk;— and  the  Lords  found,  that  the  town  had  the  right  of  presenting  the  reader 
and  precentor ;  2dly,  That  the  kiric-session  had  the  right  of  nanung  their  own  derk ; 
3dly,  That  the  tewta  has  the  naming  of  the  baadks.  17th  December,  Adhered,  and  reAised 
a  bill  without  answers. 

No.  2.    175S,  July  25,  Not.  2i.    Hamilton  of  Westbunk  agaimt  The 

MiNiSTSB  and  Kiek-Session  c^  Cambuslftng. 


This  was  a  process,  at  the  heritors*  instance,  against  the  Kirk-Sesuon,  to  exhibit  their 
books  and  accounts  oC.4he  poor'^s  money,  and  diaiging  nusapplioations,  which  came  ori- 
ginally before  me,  and  after  abundance  of  wrangling,  the  books  bdng  at  last  produced, 
and  the  defenders  having  first  on  commission,  and  next  in  Court,  deponed  as  to  certua 
all^;ations  of  the  pursuers,  the  case  came  heSare  the  Court  as  a  conduded  cause,  wherein 
certain  objections  were  made  to  some  articles  of  debursements  of  the  poor^s  money,  parti- 
cularly that  in  1748  th«ne  was  an  artide  of  two  guineas  tor  having  a  fi^  to  preach  n^ 
and  an  ardcte  to  a  ConsUdbk  to  keep  the  peace,  and  n.shillings  for  repairing  a  dike  that 
the  congregation  had  brdien*    Answered,  That  there  was  so  great  a  resort  at  that  time» 
that  the  sacrament  had  been  administered  several  different  times  in  three  months,  that 
the  Church  could  not  bold  the  tenth  part  of  them,  and  th«ve  was  no  other  remedy  diail 
to  preach  in  the  fields ;  that  the  poor,  instead  of  lomng,  were  great  gainers  by  that  exp^ 
dient,  in  so  much,  that  their  stock,  from  L.dOO  Scots,  that  it  was  befine  1742,  is  now 
increased  to  L.SOOO  Scots.    Some  of  the  Lords  highly  condemned  the  practice  of  preach* 
ing  in  the  fidds,  and  proposed  that  we  should  put  a  mark  of  our  disapprobation  upon  it ; 
-^ut  I  thought  that  we  had  no  power  either  to  approve  or  disapprove  of  his  preaching 
in  the  fidds,  or  of  his  not  preaching  in  the  Church,  that  that  was  the  province  only  of  his 
superiors  in  the  Church,  (and  most  of  the  Court  agreed  with  me)  and  that  the  only 
question  we  could  judge  of  was,  whether  any  injustice  had  been  done  to  the  poor,  or  any 
dil^dation  of  their  money  f  and  I  thought  they  could  have  no  reason  to  complain  of  a 
measure  by  whidi  they  gained  ten  times  as  much  as  all  these  articles,  and  wbidi  they 


\ 
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•ould  not  hare  gpi  without  that  expense ;— Jbut  the  Lords  disallowed  all  these  article^, 
RemL  muUwm  Drunimore,  Kilkerran,  Leven^  tt  me.  The  pursuer  also  objected  to  iu 
article  stated  for  purchasing  communionpeleiAents.  Answered,  all  the  Minister  has  (ot 
communion-elements  is  50  merks,  which  could  not  furnish  all  the  elements  necessary  for 
BO  great  numbers.  The  Lords  repelled  this  objection,  and  sustained  the  article.  Sdly, 
He  objected  to  an  annual  article  for  tlie  Presbytery-Clerk,  and  another  for  the  Session- 
Clerk.  Answered,  That  by  universal  custom,  that  is  pud  by  all  the  Sessions  in  Scotland. 
The  Lords  found  the  articles  illegal,  but  because  of  the  custom  sustained  them.— -I 
doubted  if  the  Session-Clerk  was  illegal,  because  he  is  neoessaiy  for  the  administration  of 
the  poor^s  funds,  and  I  know  no  sabiry  ct  emdmnents  he  has  qua  Session-Clerk,  if  he  is 
not  Sdioohnaster,  or  as  in  country  parishes  they  wete  commonly  both,  but  may  be 
otherwise.  82d  Norember,  Adhered  as  to  the  first  of  the  articles,  and  adhered  as  to  Pres-^ 
bytery-Clerk  not  to  be  allowed  in  time  comuig ;  but  repelled  mmgUriUr  the  objeetioQ  tm 
Sessioo^lerk. 


LAWBXTRROWS. 


No,  1.    17S4,  Nov.  l«.      Cock  <^Y»m^  Hamilton,.  &e. 

Ik  a  case  betwi&t  Arthur  Coqk  and  Geoige  Hamilton^,  which  last  raised  lawburrowa^ 
against  the  former,  not  only  in  Hainilt(in''s  wife^s  name,  but  of  a  great  many  others,  with- 
out their  knowledge,  intending  to  execute  the  letters  at  the  instance  of  one  after  another,, 
and  had  got  them  executed,,  firsi  at  his  wife^s  instanocj  then  at  another  woman^s  instance,, 
which  the  messenger  did  without  takbg  thdr  oath  ;^-4he  Lords  found  Hamilton,  one 
Lesly,  a  writer  or  merchant,  and  the  messoiger^  all  guilty  of  these  oppressive  acts  ;-^ 
fonnd  them  liaUeooi^iuwtly  and  severally  for  the  pursuer^  expenses,  amounting  to  about 
L.31  steriing,^  he  deponii^  upon  his  aQanmt,.  without  restricting  to  regulations ;  found' 
the  first  two  liaUe' oo^jttnctly  and  severally  in  L.100  Scots  of  damages,  imprisoned  all* 
tfacee  till  Tuesday  die  Idlh,  and  thereafter  till  the  sums  were  paid^  and  suspended  the. 
jMssenger  till,  the  tet  of  January  next 


LEGACY. 


No.  1.    17S6,  Feb.  IS.    James  Latv^riii  ag^atnrf  Jawet  Lewis. 

The  Lords  sustained  the  gratuitouaoonveyance  in  prqudioe  of  the  dause  of  return  \^ 
the  executor. 


1 


810  LEGACY.  [Elchibs**  NoncEi. 


No.  2.   17S6,  Feb.  6, 13.  Maboaket  Hamilton  agaimtMu  W.  Obamt. 

Thk  Lords  (6th  February)  adhered  to  the  Ordinary's  interlocutor  preferring  Mr  Grant, 
and  found  that  his  l^acy  being  more  special  derogated  frcHn  the  leg^j  of  Mr  Justice 
Mcldmnu  The  Lords  adhered  to  their  interlocutor  of  the  6th  instant,  but  had  no  great 
r^^  io  Lord  Stair^s  opinion.     It  carried  nx  to  five. 


No.  a    1 1S%  Feb.  2.    Chakles  Bcenet  against  Maey  Buenet. 

The  Lords  adhered  to  the  Ordinary"^  bterlocutor,  finding  that  this  legacy  was  not  ooq- 
ditional,  but  that  the  fee  was  vested  iB  the  children  from  llie  testator's  death,  only  the 
payment  may  be  delayed. 

The  Lords  on  the  narrowest  majority  altered,  and  found  that  only  the  children  of  the 
brothers  that  shall  exist  after  Mary  Burnet's  death  have  right  to  the  legacy.  They  avoided 
iediia  opera  saying  it  was  conditional,  though  it  truly  resolved  into  that  pcnnt  The 
Bench  consisted  of  14,  viz.  13  ordinary  and  the  Marquis  of  Tweddale,  the  Prendent 
being  absent.  I  was  in  the  chair,  and  there  were  for  the  interlocutor  seven,  and  six  were 
for  adhering  and  so  was  I,  but  had  no  vote.  24th  February,  They  adhered.  I  was  in 
the  dudr,  but  did  not  put  a  vote. 

No.  4.    1737,  Feb.  18.    De  Cunningham  against  Litingston. 

Thx  Lords  found  that  a  legacy  of  household  fiuniture  and  moveables,  lying  in  such 
a  particular  house,^  or  elsewhere,  did  not  comprehend  lying  current  coin,  whether  domestic 
or  foreign,  nor  nrnnina  ddniorumy  and  therefore  adhered  to  the  Ordinary's  interlocutor, 
refusing  a  biH  of  advocation  on  that  ground. 

No.  5.     J  738,  June  15.        Phin  against  Gutheie. 

This  petition  makes  the  distinction  betwixt  ]egmeBwadJUeu>eammi$»a^  very  ingeoioiulT, 
and  I  incline  to  be  of  the  opnion  of  tha  petitioD,  but  as  no  amswefs  were  put  in,  because 
diene  was  no  more  than  would  pay  the  particular  legadea,  I  thoogfat  a  point  of  that  im- 
poptanoe  should  not  be  unnecesaarily  determined  ex  paries  and  therefore  moved  to  remit 
it  to  the  Ordinary,  but  the  President  was  keen  to  have  it  detarmined,  and  the  Loida 
Ibund  Guthrie  the  executor  liable  to  hold  count  in  the  terms  of  his  oath« 

Kol  6.    1738^  Nov.  19.    Ceeditces  of  Douglas  of  Glenbervie. 

See  Note  of  No.  8.  voct  Alimbnt. 

No.  7.    1740,  June  13,  Nov.  11.    Campbell,  &c  against  Campbell. 

The  Loids  first  found  that  the  substitution  in  caae  of  Provost  CampbelTs  deeiMise  to 
Margaret  Campbell  does  still  subnst,  notwithstanding  the  Provost  survived  his  son  the 
testator,  for  they  thought  the  JRoman  law  with  respect  to  the  vuIgariB  tiitHMw  does  not 
hold  with  us.    The  President  and  Murkle  were  of  a  different  opinion ;  and  they  found 
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tbat  subsdtutiini  was  not  altered  by  the  general  disposition  by  ProVost  Campbell  five 
yean  before  the  testament.  Arniston  also  differed ;  yet  11th  November  they  adhered. 
rids  ISth  July  1^1,  Christie,  (Dict.  No.  aa  p.  8197.) 

No.  8.     1741,  Feb.  17*    Hay  against  Cuthbert  of  Castlehill. 

Find  the  heir  not  pamve  liable,  (for  they  thought  it  indeed  only  a  legacy,)  but  found 
that  die  defender,  the  heir,  having  taken  up  the  subjects  in  the  secxmd  deed  1733,  he 
must  account  for  and  apply  the  surplus  ci  the  subjects,  if  any  be,  after  paying  debts,  for 
payment  of  the  children's  provisions. 

No.  9«     1741,  June  4.    Paterson  and  Miller  ^i^s/i^t  Paterson. 

A  MAN  by  a  testamentary  deed  having  made  a  trust-deed  for  the  use  of  certain  lega*- 
tees,  and  obliged  the  trustees  to  pay  to  the  legatees  after-mentioned,  their  heirs  executors 
and  assignees,  the  sums  of  money  after  specified,  and  then  names  the  legatees  and  sums, 
and  among  the  rest  Charles'  Paterson  1000  merks  without  adding  the  heirs  executors  dr 
assignees  to  any  of  them ;  this  Charles  died  before  the  testator,  and  the  Lords  found 
that  the  legacy  fell  by  his  death  by  a  majority ;  Sdly,  they  found  no  place  forjuM 
accretcendi;  Sdly,  that  the  wife^s  share  of  the  household  plenishing,  so  far  as  they  were 
extent  at  the  husband^s  death  must  abate  from  the  l^cy  of  household  plenishing. 

No.  10.  1742,  Feb.  12.  Presbytery  of  Kirkcudbright  c^tW/  Blair. 

Though  a  spedal  legacy  or  an  asagnalion  of  sums  of  money,  that  is  revokable,  is  effec- 
tually revoked  by  uplifting  the  money  assigned,  yet  a  design  to  uplift  it  though  eve^  so 
dear  by  giving  orders  to  a  writer  to  intimate  to  the  debtor  to  pay  and  apply  the  money 
when  paid  to  certain  other  uses,  and  lodging  the  bonds  in  lus  hands,  the  party  dying 
before  the  money  is  paid,  or  any  express  revocation  in  writing,  the  special  as^gnation  sub- 
nsts,  18th  December  .1740.— 27th  November  17^1,  Before  answer  grant  diligence  aa 
prayed  for,  rtmt.  President,  Justice-Clerk,  et  mt. 

This  case  is  stated  before^  18th  December  1740,  and  we  had  two  questions,  1st,  Whe- 
ther the  calling  for  the  money  from  the  debtors  is  itself  a  revocation .'  and  Sdly,  If  it  is,, 
whether  we  could  allow  the  pursuer  to  prove  by  witnesses  that  he  did  it  not  animo  to 
revoke  the  mortification  ?  1st,  We  found  the  witnesses  could  not  be  admitted ;  Sdly,  We 
altered  the  former  interlocutor,  and  found  sufficient  evidence  to  operate  a  revocation' of  the 
mortification. — ^N.  B.  This  very  morning  in  the  case  of  Hugh  Boss  of  Holm  against  his 
father^s. widow,  a  bond  taken  by  the  father  to  his  wife  m  liferent  which  was  revokable, 
and  the  father  having  charged  with  homing  actually  got  payment  of  a  part,  we  unani- 
mously found  that  this  was  no  revocation  in  so  far  as  the  money  was  not  uplifted.  I  did 
not  hear  how  they  all  voted,  but  the  President  and  I  differed  as  to  tlus  last  ftom  the 
interlocutor.— 12th  February  1742. 

No.  11.    1 742,  July  27.    Lauder  of  Winepark  agninst  Jack. 

A  BILL  of  L.40  sterling  being  legated,  the  testator  thereafter  obtained  payment,  but 
some  days  thereafter,  as  wm  aaid^  put  the  money  in  his  landlady's  hands  to  be  applied  as 
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drooled  by  tbe  (otmet  kgacy,  at  IcftBt  bo  «wore  tar  owa  iob  Wi^  one  i»f  the  I^attti. 
.  We  gena^aSy  agreed  to  Tarj  the  interiocutor  susttttiiqg  the  4^gaey,  but  the  PrendeBt 
moTed  the  examining  some  more  wftneflses.  Seteral  of  us  thought  a  proof  by  iiUiaa^5t 
not  a  habile  proof  to  re-establish  the  legacy,  and  upon  the  question  found  there  should  oat 
witnesses  be  examined. 

No.  12.     1742,  Nov.  2.        Whitefoobd  against  Ayton. 

Da  Hamilton  when  he  thought  himself  aiKi  truly  was  dying  wvote  a  letter  to  Mis 
Jean  Whitefoord,  wife  of  Captain  Dalrymple,  <^  I  leave  you  my  jgi>ld  watd)(»  &c.  to  he 
enjoyed  by  you  after  my  death.^  The  Doctor  Bved  more  than  a  year,  and  after  his 
death  Mva  Dalrymple  psrsued  Ayton,  who  had  heen  his  laniScvd^  for  Ae  watdi^  voA 
refexred  the  having  to  oath.  He  deponed  that  mhstt  the  Doctor  was  at  the  .goat^whej 
he  gave  the  watch  in  a  present  to  the  deponent  for  the  use  of  his  son ;  and  thettme  seemed 
lo  be  about  12  months  before  the  Doctor's  death.  The  case  came  before  Minto  by  advo- 
cation, who  thoqght  the  letter  imported  only  a  domaiio  nwHu  oauM,  and  therefore  allowed 
the  defender  by  witnesses  to  prove  the  deliir ery  of  the  watdi  to  him  and  hts  possession  of 
,  kin  terms  of  his  oath.  The  pursuer  redmmed^  for  that  the  donation  to  her  wasiKrevok* 
able ;  ddly,  that  it  could  not  he  revoked  but  by  writ ;  and  the  defender  also  conqilainedt 
for  that  the  quality  in  his  oath,  was  intrinsic.  We  all  agreed  that  the  donatioa  to  the 
pursuer  was  revokable.  Sdly,  We  generally  agreed  that  a  donation  mortU  cauta  was  not 
proveable  by  witnesses^  agreeable  to  4th  July  1678»  Hume  against  Livingston.^ 
But  then  I  thought  the  pursuer^s  donation  mi^it  be  revoked  dther  by  a  side  or  donatioil> 
iater  vivo$ ;  and  as  this  donation  said  to  be  made  to  the  defender  was  so  long  before  the 
'Doctor'^  death,  1  was  for  tdlowtng  ^e  proof  before  answer.  Chough  I  fliougfat  the  ease  df 
the  defender^  being  the  deftmct^  hmdlord  was  suspicious*  President  and  Armston  agreeft 
^th  me  as  to  tl^'sale  or  donation  ifnter  vivoiy  but  l4iought  -fhat  irom  die  drfisndeE^s  oath^ 
if  any  donation  was'ttiade  to  hhn  iti>dioved  to  beonly 'at^ffit  eoNsa^^aadiqionthat  ground 
it  carried  to  reftise  a  proof, -and  tep^t  the  defence* 


No.  i5.    1744^  Ncrr.  10.   TVffrcmtLii  against  9ts€»Rr on. 

Ws  agreed  that  a  nuncupative  legacy  actually  left  fhough  afterwards  ordered  to  be 
put  in  writing  and  the  testator  died  before  signing,  would  be  good  as  far  as  are  nuncupa* 
tive  legacies,  t.  e.  L.tOO ;  bat  the  Court  thought  there  was  here  no  more  provea  than 
that  the  defunct  intended  to  leave  that  legacy.. 

No.  1 4-    1 745,  Teb.  19.    Ma  Francis  K£ftB  against  Johk  YouNa* 

A  coKTEAer  of  marriage  providing  to  the  wife  a  certain  share  of  household  furniture 
and  other  moveable  goods  that  shall  be  in  the  husband^s  possesion  or  in  common  betwixt 
them  the  tune  of  his  decease,  if  he  be  the  first  deoeaser^  which  was  the  event  that  hap- 
pened, — the  Lords  gave  the  like  judgment  as  they  had  done  18th  Fdmiary  1737,  Dr 
Cunningham  agabat  Livingston,  (No.  4l)  and  found  the-wife^entitled  tovthe^shaie  -of  all 
mnaportiy,  but  not  of  namina  or  current  coin. 

^  9itt.  *Ai9.  II.  ^Mcf  Vmmnam0»u 
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No.  15.    1748,  June  S3.      Catto  agaifut  Goebon. 

Catto  by  his  testament  appmnted  Catto,  &c.  his  executors  with  the  burden  of  certaiu 
l^gades,  aad  then  he  l^ates  to  another  Williapi  Catto  400  merks  out  of  the  money  that 
shall  arise  on  the  sale  of  his  houses  and  feu  in  EUon,  and  the  like  sum  to  another  Catto ; 
and  on  the  above  conditions  and  restrictions  he  appomted  and  constituted  the  said  person^, 
his  uncles,  his  executors  and  universal  legatars,  in  all  and  haill  his  stock  and  fortune ; 
these  were  the  words.— -These  houses  had  never  been  sold,  and  the  question  was,  Whether 
the  executors  were  liable  to  make  good  the  two  sums  out  of  the  executry,  though  they 
have  no  right  to  the  houses  or  feu,  out  of  the  price  whereof  they  were  payable  ?  Mention 
was  made  of  the  lq;atar8*  relation,  but  it  was  so  remote  that  we  Uud  no  weight  on  it.  On 
the  question  we  found  the  legacies  due,  if  there  is  so  much  free  executry,  renit  Amistoii, 
Kilkerran.    Leven  did  not  vote. 

No.  16.    1748,  Dec.  7.    Robset  Leckie  against  David  Renkie. 

See  Note  <^No.  81.  fiote  Tinoft,  be 

No.  17.  1749,  Feb.  25.    Davidson,  &c.  o^^iut  ExECUTOBS  of  Mubkay. 

The  defunct,  the  son  of  Lord  Edward  Murray,  by  a  codicil  legated  several  particuhrs 
of  furniture  to  Mrs  Davidson,  &c.  who  sued  before  the  Commissaries  to  have  them  deKvered 
up  to  them  after  being  valued,  on  caution  to  repeat  in  case  the  executry  be  exhausted  by 
debts.  The  ComrnissaweB  hfld  found  that  they  must  make  a  special  title ;  but  on  advo- 
cation we  found  they  must  be  delivered  on  caution  without  any  further  title. 

No.  18.     1752,  Dec  22.    Emilia  Belchies,  Sec.  against  Sib  P.  Mubbay. 


In  1738^  Mr  A.  Murray  disponed  his  estate,  what  ke  then  had,  or  should  have  at 
his  death,  failing  heirs  of  hb  own  body,  to  his  nqphews  Joha  and  Thomas  Belchies,  wkh 
sundry  substitutions,  and  burdened  them  wiA  several  legacies,  mkr  aUa,  to  EmSia 
Beklues,  his  niece,  of  L.9d0  iterhng,  ^pajMe  at  the  first  term  of  Whitsunday  <x  Mar. 
tinmas  i^r  her  marriage,  widi  penal^  and  annualrent  firom  the  term  of  payment,  and 
as  amiuity  of  L  1^  sterling  yearly,  oommeneing  at  the  first  term  of  Whitsunday  or  Mar* 
tinmas  afber  his  dead),  until  the  L  JOO  should  beoome  due.  In  1740  he  altered  his  dis- 
ponees,  and  cKsponed  the  whole  to  Sir  Patrick  Hepburn  Murray,  his  ne{diew,  bat  with 
die  burden  rf  aU  his  legacies  gnmted  or  to  be  gnuited,  partioularly  those  in  the  former 
deed,  whkh  he  dedaved  he  aowvtys  intended  to  rovobe.  ThereaAer  Emilia  Beldues  was 
married  to  Oliphanl,  and  had  two  sons ;  and  in  1T44  Mr  Muvray,  without  may  mention 
of  the  fermer  legaoy,  granted  a  bond  (revocable)  of  L.1M0,  paydble  after  his  death, 
with  penalty  and  amiuab^art  to  the  said  Emilia  in  hfineot,  and  her  two  sana,  in  trust  for 
themsdves,  and  the  other  diildren  to  be  procreated  of  that  mairriage  in  &e^  whomfiaiing; 
to  fte  husband  and  Ms  hea%  of  any  other  marriage,  whom  filling,  to  his  own  heirs  and 
assignees,  exeloding  the  husbend^s  jus  inart^t  and  his  right  of  administration,  with  power 
to  ^  raotfier,  and  fiuling  her,  the  fiitber,  todivide  among  the  cUlditn.    Sir  Patrick  waa 
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willing  to  pay  this  last  bond,  but  contended  that  he  was  not  also  liable  for  the  L.900 
le^^acy,  and  that  the  L.1200  which  the  defunct  secured  in  the  same  manner  as  a  marri^na 
settlement,  was  plainly  intended  in  lieu  of  tlie  legacy,  and  that  had  the  defunct  intended 
that  both  should  be  paid,  he  would  have  taken  some  care  of  the  interest  of  the  wife  and 
children  in  the  L.30(),  whereas  it  was  siipply  moveable  at  tlie  time  of  the  marriage,  and 
if  at  all  due,  must  belong  to  the  husband  alone.  On  the  other  hand,  Oliphant  and  his 
wife  alleged  that  though  two  legacies  are  left  by  different  deeds  to  tlie  same  person,  both 
are  due,  much  more  when  so  very  different  as  these  two  deeds ; — that  it  would  make 
Judges  too  arbitrary,  if  they  could  on  remote  conjectures  set  aside  legacies  where  no 
words  are  to  be  found  in  the  deed  importing  a  revocation ;  and  on  the  contrary,  in  this 
case,  the  bond  fur  L.1200,  is  so  far  from  bearing  to  be  in  place  or  satisfaction  of  L.SOO, 
it  is  expressly  for  love  and  favour. — ^Whereupon  a  process  was  raised  for  the  L.300, 
wliich  came  before  me,  and  I  reported  the  debate ; — and  the  Lords  found  the  L.300 
legacy  not  due.  Renit.  Kilkerran,  Shewalton,  and  Kames.  I  observed  that  that  legacy 
becavie  imprestable  in  forma  spccifkay  even  during  Mr  Murray''^  life,  by  Emilia  Belchies^s 
aaarriage,  which  made  it  impossible  for  either  Mr  John  or  Mr  Thomas  Belchies,  or  Sir 
Patrick  Hepburn  Murray,  to  pay  it  at  the  first  term  af^er  the  marriage ;  and  therefore^ 
though  in  equity  it  might  be  still  due  had  there  been  no  posterior  settlement  ot  legacy^ 
yet  in  strict  law  I  dbubted  if  a  legacy  that  becomes  imprestable  during  tlie  testator^s  life^ 
iind  which  be  knew,  could  be  due;  and  if  the  pursuer^'s  claim  was  only  in  equity,  thentbe. 
4efence  on  the  apparent  meaning  of  the  defunct  in  this  case  would  be  good  also. 

N#;  19;     1753,  Jan.  2.    JoHN  Baebouk  against  Agnes  Hair, 

Baeboub  made  a  deed  settling  part  of  his  small  stock  upon  his  wife,  more  than  she 
had  before  been  provided  to,  and  thereafter  made  a  testament,  and  named  executors, 
wherein  he  distributed  the  rest  of  his  effects  amongst  a  great  many  poor  relations.     He 
bad  given,  his  wife  right  to  all  his  hoiisehold  plenishii^  and  crop,  so  she  continued  in 
possession,,  and  bad  intromitted  with  his  writings,  which  she  afterwards  delivered  to  the- 
executors,,  except  two  small  bills  of  156  mevks,  and  151  merks,  and  they  sued  her  in  an 
exhibition  and  delivery  of  these  bills,  and  she  deponed  and  exhibited  them  with  blank 
indorsations,  and  added  a  quality,  that  after  the  testament  he  had  indorsed  tliese  bills- 
blank,,  and  given  them  to  her  in  a  present  a  few  days  brfore  his  death.    The  cause  was 
brought  before  me  either  by  advocation  or  suspension,,  and  as  it  seems»  I  doubted  if  the 
defence  on.  that  quality  in  her  oath  was  good.     She  offered  further  to.  piove  the  fact  by 
witnesses,  and  L  allowed  a  proof  before  answer,  which  came  tins  day  to  be  advised.    The 
proof  was  not  very  dear;  there  was  indeed  one  witness  that  proved,  but  the  other  did 
9ot  quite  come  up  to  it ;  but  the  diqnite  turned  on  the  point  of  law  which  nooe  of  us 
bad  time  to  con^^  or  look  into  precedents.    The  President  thought  this  was  making  a 
kgacy  by  alnll,  contrary  to  our  decision  in  the  case  of  Weir  and  I  think  John  Parkhill. 
I  thought  it  rather  worse  than  that  case,  for  here  was  no  writing  at  all  in  the  defender's 
fevours)  only  she  was  possessed  of  two  bills  of  her  husband^s  with  blank  indorsations,  and 
though  in  the  case  of  a  stranger  such  possession  would  give  them  right,  yet  in  the  case  of 
4  wife  wjbp.hfiyi,  acoess  tp  all.  bei:  bu^baod^s  writings,  it  mgnified  nothing.  As  to  the  quality 
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in  her  oath  I  mentioned  the  case  ot  Mr  William  Lyon  and  his  Lady,  and  the  Heiress  of 
Kinfaun^s ;  and  as  to  the  proof  by  witnesses,  that  was  proving  a  legacy  by  witnesses. 
•bove  L.100  Soots.  However,  it  carried  to  sustain  the  relict^s  right.  ReniL  President^ 
Strichen,  Leven,  Shewalton,  et  me,  30th  November  1752.— Fide  2d  January  1753,  where 
by  mistake  it  is  again  marked,  (as  follows :) 

HuMPHBY  Baebouk  having  in  his  testament  left  his  wife  about  the  half  of  his  effects,. 
and  several  legacies  to  poor  relations,  and  appointed  Barbour  and  Blackwood  his  exeeu* 
tors,  his  wife,  after  his  death,  intromitted  with  all  his  writs,  and  his  executors  pursued 
her  in  an  exhibition  and  delivery  in  the  Sheriff-Court,  and  she  deponed  and  exhibited 
^ter  alia  two  accepted  bills  payable  to  him,  and  by  him  indorsed  blank  one  for  156 
merks,.-  and-the  other  for  151  merks,  and  deponed  that  the  defunct,  six  days  before  his 
death,  gave  her  those  bills  for  her  own  use,  and  the  Sheriff  sustained  the  defence  as  to 
those  bills,  and  found  her  not  obliged  to  deliver  them..  The  cause  was  brought  before 
me  by  advocation,,  and  the  defender  having  offered  to  astruct  the  quality  in  her  oath  hy 
witnesses,  I  pronounced  an  act  before  answer.  Only  two  witnesses  were  adduced;  one 
proved  the  fact,  but  tfie  other  swore  only  that  he  saw  the  defunct  ^ve  her  two  papers  he 
called  bills,  and  she  asked  if  she  should  put  them  with  the  rest  of  the  papers,  and  the 
defunct  answered  no,  lay  them  by  themselves.  At  advising  this  proof,  the  Court  was 
much  divided.  Some  of  us  thought,  though  there,  had  been  a  concuqing  proof  by  wit* 
aesses^  that  such  proof  was  not  competent,  for  that  it  was  the  proving  a  legacy,  or  donatm 
mortis  causa,  eboye  L.lOO .Scots  by  witnesses,  which  our  law  does  not  admit;  that  a 
wife^s  being  possessed  of  her  husbaad^s  bills  or  other  writings,  was  no  evidence,  and  fim 
less  in  this  case,  where  the  defender  had  possessed  herself  of  all  his  writings;  that  what 
is  law  in  this  case,  woilld  be  law  in  the  case  of  any  merchimt  in  Scotland,  if  the  bills  had: 
lieen  for  L.500  or  L.IOOO  sterling,  and  possession  of  his  bills  indorsed  blank  could  give. 
her  no  more  ri^t  to- them  than  the  possesion  of  his  bank-notes  to  any  value,  thou^ 
the  case  would  be  differept  had  he  £lled  up  her  name  in  the  indorsation,  and  therefore 
the  whole  depended  on  the  proof  by  witnesses,  which  neither  was  a  habile  means  of  proof, 
nor  sufficient,  because  there  was  but  one  proving  witness.  Others  thought  that,  the 
blank  indorsation  took  it.  out  of  the  case  of  a  nuncupative  lega/cy ;  that  great  regard 
was  to  be  had  to  her  oath  in  the  exhibition,  and  that  the  quality  was  sufficiently  astructed. 
And  it  carried  to  sustain  her  right  30th  November  last,,  as  then  marked  (but  I  had  forgot; 
it)  ifind  this  day  we  adhered.  Renit.  Minto,  Strichen,  Woodhall,  Karnes,*  et  rne,^  but  it: 
fieems  both  the  President  and  Shewalton  had  changed  their  opinions^ 
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No.  t.    1757,  iJov.  10.    Mr  James  Jvsticjs,  against  MtntRAY,  &c. 

This  question  was.  Whether  one  only  child  who  was  both  heir  and  nearest  of  kin  is' 
antitied  to  a  legitim  of  which  his  father  could  not  prejudge  him  by  any  deed  of  a  testa^' 
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mentary  nature.  The  Prcsiilent,  IXin,  Arniston,  Murkle,  md  Hiuning  thought  dttt  aft 
heir  could  not  claim  a  legitim,  (except  in  the  case  of  num  diildren  that  die  heir  aiaj 
oollate)  and  that  though  where  there  ifl  one  only  child  yiAko  is  heir  and  a  refict,  tfae  fdieft 
has  but  a  third,  as  was  found  m  the  case  Trotter,  13th  Januftfj  1661,  (Ditr.  p,  SS75) 
yet  the  defunct  may  dispose  of  the  other  two-thirds  as  dead's  part,  and  Aexe  there  wai^ 
no  deed  by  the  defunct  disposing  of  it,  and  therefore  the  only  child  had  the  whole  two- 
thirds  ;  but  where  there  is  no  relict  the  dead*s  part  is  the  whole,  notwiAstandKog  there 
be  one  only  child  an  heir.  Others  oi  us  thought  the  heir^s  legal  right  to  the  I^itim  war 
a  necessary  consequence  of  the  right  of  collation  with  other  children,  and  of  that  judgment 
ih  16B1,  and  of  the  instructions  to  the  Commissaries  in  1666,  and  agreeaUy  to  the  ana- 
logy  of  law,  and  consequently  if  he  has  a  ^gitim  the  defimct  cannot  prejudge  it;  and 
tipon  the  question  all  except  those  above  found  that  the  porsaer  had  ri^kt  to  hia  legitim. 
-^N.  B.  The  Justice-Clerk  did  not  vote  because  he  was  a  credkor  of  Mr  Justice^  and 
said  he  belieyed  that  was  the  best  fund  of  Ins  pajrment 

No.  8.    1 787,  Nov.  1 8.    Jean  Beoc  ogaiMt  Jean  LAntAicK. 

See  Note  of  Na  1.  voce  Foeisfamiliatiok. 

No.  4.    1 788,  July  21 .    M.  Campbell,  &;c.  offainst  Lady  iNVEkLivEs. 

The  Lords  found  the  renunciation  opefrates  in  fii?rour  of  tfae  dliUren  aad  issue  of  the 
eldest  son  as  well  as  of  himself.  I  thou^t  the  inlerkMUtor  jnst^  sinee  all  the  cfispiite 
was  occasioned  by  the  son^s  neglecting  to  confirm ;  but  we  a&  agreed  that  .audi  xenundbu 
tion  would  not  operate  in  favour  of  collaterals.  2dly,  I  put  the  ^queitioDy  What  if  the 
eldest  son  had  died  before  his  father  but  leaving  children,  and  the  father  had  .made  no 
settlement  ?  and  it  was  agreed  that  that  question  would  be  stttt  more  doubtful  99A 
July,  Adhered  unanimously,  and  refused  a  bill  mtbout  answexa. 

No.  5.    1741,  June  80.    Andrew  Peinole  against  Alison  P&ingle. 

The  question,  Whether  a  discharge  by  a  son  to  his  fath^  of  the  mother^s  contract  of 
marriage,  le^tim,  bairns  part,  and  of  all  that  he  could  ask  or  crave  or  claim  of  his  father 
in  his  lifetime,  or  in  and  through  his  decease,  did  cut  off  the  son  firom  the  dead's  part  ;•«- 
and  the  Lords  found  it  did  not,  item.  con. 

No.  6.    1 742,  Feb.  8,  June  2.    Robertson  against  Kerr. 

Arniston  and  I  agreed  that  the  pursuer  had  no  claim  on  the  contract  of  marriagep 
both  because  he  had  no  tide  as  creditor,  t.  e.  as  h«r  general  to  the  major,  and  also  because 
it  was  implemented  to  the  child ;  and  the  substitution  did  not  alter  the  case  as  to  the  pur- 
suer, for  had  there  been  no  substitution  the  succes^n  to  the  moveables  would  not  hawe 
gone  to  heirs  but  to  the  child^s  executors,  which  would  have  been  an  effectual  alteration 
though  made  on  death-bed ;  2(fiy,  We  also  agreed  that  the  pursuer'^s  claim  of  the  diilcPw 
l^^m  is  good  because  that  was  a.rig^t  not  dependant  on  the  fiither^s  will,  and  to  .vhach 
theKfoie  he  co«dd  aot  aubatitute ;  Sdly,  We  agjreed  that  the  testament  was  valid  thoug}i 
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ftmtd  sat  to  have  been  iemi  to  ihe  leBtttor  Wore  ^igmiig  ifl  die  witoeMae  hearia^ 
iiecsiifle  there  was  noendrntccHM.  the  teaurtor  did  AM  himself  fead  it  wtli  hif  own  eyea 
Dnunaore  thau^  there  ma  a  good  daim  on  dbe  contract  of  mtmage  for  the  legitkn, 
«iid  thao^t  the  ie0taoi«nt  null.  The  Fceffldent  tfaopgbtihe  tesUmenit  null,  but  thought 
IM>  claim  by  dther  dbr  the  l^gitim  er  on  the  oontcact  Upcxu  the  questbn,  the  Lovda 
first  repcfled  Ae  xeaicnis  of  Deduction  lof  Ihe  testaat^nt ;  Sdly,  found  that  there  is  no  olain^ 
^  the  iNtfsuer  as  substitute  m  the  ooDtinct  ^  marriage ;  Sdly,  found  that  the  pursuer  may 
daim  die  ehsld's  kgitkn.  8d  June,  They  adhered  Ji  la  th^  third  pwtt  •  and  Iftlh 
Oaeendmr^bdheredas  to  the  fissL 

No.  7.    1749,  Jan.  18»  Feb.  22.    AoKxw  of  Sheuchan  offomst  Acnew. 

A  TOimeKa  sow  hayinig  accepted  a  pcoTiMon  in  jatisfaction  of  legitim  food  bairns  ptat 
of  gear  but  not  of  exeoutry,  the  father  died  intestate,  and  the  younger  brother  sued  the 
oddest  -son  and  heir  &r  >the  whole  .exQsutrf,  ivho  jounded  on  the  renunaia]^n  and  daimed 
ibe  Ie;p^.  Anaipesed,  there  isao  jq;yim  due  to  the  heir,  but  the  .whole  executryfaUs* 
to  4he  iMTsner  natwithatandbigfllie  fenuBciation,  and  I>un  found  to ;  .and  fufponraireclaiiiii- 
fng  Mil  we  adhered,  me  rmOetde^  because  we  had  often  £nind  in  1€38,  1681,  and  1737, 
^at  vifien  dieve  is  «n  only  ^son  ^though  he  be  also  hdr,  he  is  .•afttilJed  to  a  le^^tim.  And 
liord  Stiur  says,  that  if  nnly. one  child,  the  heir  unforisfiunitiale)  be  ia  entitled  to  a  legitim^. 
and  if  diere  had  been  avelktahe  would  have  had  only  a  tlntd,.and  the  Jiair  must  have 
]lad  the  oAer '  Aiid  -as  Itptim,  baoaiue  the  ^pursuer  could  not  take  a  legitin,  and  the  pur* 
«tter  would  take  the  deadV  part-only*.  The  President  thought  the  hw  might  diminish 
4ie  vAefs  part,  but  could  take  nothing  in  .oon^tition  with  the  younger  children  though- 
fhey  have  renounced,  and  esven  tbou^  that  tliougb  the  younger  children  renounce  botli 
legifim  and  exeoutffy,  tbait  it  would  not  go  to  .the  heir ;.  and  .22d  February  adhered,  rwit,. 
VSlttm,,  mntoy-JBlbenan,.  et  file.. 


jC^TTER  OF  CREDIT. 


No.  1.    1788,  Jan.  4.    M*Lennie  against  Somsrvelz;.. 

FouKO  (43th  July  1787)  that  the  letter  implied  an  obligation  on  Somervell  torelieTe 
Locbead,.  (the  charger^s  author)  of  all  damage  in  dehtying  diligence  agiunst  Canrick,  but 
Oiat  he  had  the  benefit,  of  Carrick^s  being  fixat  ^scusaed.  4th  January  1738  The  Lorda 
adhesed 

Noi.  2;  ana  8-    1T«8,  l>ec  «.  -Coom.TT  df  AVbcistnta 

WatOBBSADin  July  1780  wrole  to.  AbUotshau^n  letter  of  cretin  favours  of  Andrew 
l>cs,jto-ieU;lri»Jfl8#«rik*iirjJH^^  witb,  for  in  June  1737 
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Lees  wrote  Abtx>tshaugh,  excunng  Iiis  not  having  paid  the  prioe^  and  therefore  wubm 
joined  his  bill  for  the  price,  including  interest  fiom  Candlemas,  when  it  became  due ;  but 
Abbotshaugh  did  not  sign  the  draft,  and  died  soon  after ;  and  now  his  hdr  or  executor 
sues  Woodhead  for  the  price,  and  Woodhead's  objection  to  the  letter  had  been  heStxt 
repelled,  that  the  letter  was  not  holograph.  But  this  day.  we  sustained  his  defence,  that 
no  notice  had  been  given  that  bear  was  furnished  on  his  letter  till  November  1738,  after 
Lees  was  broke,  and  adjudications  against  his  estate,  and  we  did  not  regard  the  circum- 
stance that  Woodhead  was  no  merchant,  since  this  was  no  doubt  in  re  merootorta,  and 
upon  that  account  the  letter,  though  not  holograph,  had  been  sustained,  and  Lees  was  k 
merchant.  17th  February,  The  Lords  altered,  by  the  Presidents  casting  vote*  6th 
December,  Adhered. 

No.  4.    I  I'iQ,  July  29.      Mansfield  against  WeA. 

Johnston,  merchant  in  Edinburgh,  being  broke,  but  having  a  claim  against  Wardou 
under  submisnon,  which  his  arbiter  thought  might  produce  L.160  sleiling.  Weir,  John- 
stones  hrother-in-law,  was  persuaded  in  summer  1744  to  apply  to  Mansfield,  and  gave 
him  a  letter  bidding  him  ^ve  credit  to  Johnston  to  the  extoit  of  L.150  sterlihg,  and  he 
would  see  him  paid.  Mansfield  gave  him  on  his  note  L.10,  and  he  inimediately  opened 
shop,  and  Mansfield  gave  him  credit  on  English  merchants,  "who  aocordinglyfumished 
him  goods,  and  drew  bills  at  different  times,  and  some  of  them  payable  at  a  great  dis- 
tance of  time,  and  some  drawn  on  Mansfield  himself,  some  on  Jdinston  payable  to  Mans- 
field. Johnston  broke  about  Whitsunday  1746,  and  Mansfield  sued  Weir  to  the  extent 
of  L.ISO,  whose  defence  was,  want  of  notice  that  credit  was  fiumished,  or  to  what  extent, 
or  that  it  was  not  paid.  Answered,  This  was  not  an  ocdmaiy  letter  of  credit,  but  a 
cautionry  tor  an  indigent  brother  who  he  knew  was  not  able  to  pay,  and  as  h^'  lived  in  the 
same  town  at  least  till  August  1745,  he  behoved  to  know,  when  he  opened  diop  that  the 
credit  was  used*  My  diiSculty  was,  that  as  he  could  not  know  to  what  extent  the  credit 
was  used,  he  could  less  know  that  the  money  was  not  paid ;  that  merchants  carry  on 
trade  on  credit,  and  by  long  forbearance  keep  their  credit  and  answer  their  bills  with  the 
proceeds.  Howsoever,  it  carried  to  find  Weir  liable.  Eilkerran,  Murkle,  and  I,  did 
not  vote.    28d  June  Refused,  and  adhered. 


LIFERENTER. 


No.  1.    1787,  Dec  8, 21.    Fekguson  of  Auchinblain  againH  His  Sox. 

Thx  Lords,  26th  July  1737,  found' that  a  Uferenter  has  no  right  to  cut  wood. 

The  Lords  varied  their  interlocutor  of  S6th  July,  and  found  diat  Auchinblain,  in 
right  of  his  reserved  lifarent,  has  right  to  cut  this  wood  in  such  time  and  manner  as  is 
agreeable  to  the  custom  of  the  country.    Slst  December  Adhered  without  answers. 


No.  8.     17409  Feh.  22.     Executobs  of  Lady  Tolquiioun  against 

Cbbditors. 

The  Lady  Tolquhoim  was  infeft  in  an  annuity  payable  yearly,  without  mention  of 
any  particular  term.  Tolquhoun  died  in  April  1788,  and  the  Lady  died  on  Martinmas- 
day  in  the  morning.  The  questions  were  two,  Whether  in  sudi  case,  though  the  life# 
renter  should  survive  but  one  legal  term,  she  would  be  entitled  to  that  half  year  ?  and  in 
tins  we  had  no  difficulty  to  find,  that  the  two  legal  terms  behoved  to  regulate  the  inte- 
rests of  fiar  and  liferenter.  As  to  the  second,  we  at  last  unanimously  found  her  entitled 
to  the  Martinmas  half  year  in  which  she  died,  though  in  the  morning  of  that  day,  for 
the  same  reason,  that  had  her  husband  died  on  Martinmas-day  in  the  morning,  she  would 
not  have  had  that  Martinmas  term. 

No.  8.    1742,  Feb.  9.    Ceebitobs  of  Mr  John  Mitchell  agaimt  His 

REIiICT, 

The  Lords  waved  to  determine  the  general  point,  Whether  a  liferent  infeftment  in  a 
tenement  in  burg^,  after  it  is  demolished^  and  another  much  larger  one  built,  submsts  in 
the  new  tenanent,  and  to  what  extent  ?  because  they  thought,  whatever  might  be  the 
law  in  that  ce^  where  liie  house  perishes  by  aoddent,  or  by  age,  Qn  which  case  the 
Lords  generally  seemed  to  think  the  iaieftmeni  woold  be  extinguished)  yet  where  the 
husband  himself  destroys  the  old  bquse  npd  builds  a  new  one,  there  they  thought  the  in- 
feftment would  sub^t ;  but  in  this  cas^  they  only  preferred  the  relict  to  the  extent  of 
the  sums  in  her  contract ;  and  before  answer  as  to  the  other  points,  remitted  to  the  Ordi- 
nary to  hear  as  to  what  suooesskm  devolved  to  the  husband  through  his  wife's  brother^s 
deaih. 

No.  4.    174S,  July  7.    Macrie  againH  Maegaeet  Chalmeeb. 

An  adjudger,  in  taking  a  charter  fttMn  die  Crown,  took  it  to  himself  and  his^  wife  in 
liferent,  for  security  of  implement  of  the  provisions  in  her  contract  of  marriage,  but  with- 
out any  asognment  or  odier  deed  in  writing.  The  question  was,  if  this  was  a  habile  con- 
veyance to  her?  The  Ordinary  had  sustained  the  liferent,  and  because  of  some  circum- 
stances, particularly  the  possession  had,  and  a  sort  of  decreet-arbitral,  I  was  for  adhering ; 
but  doubted  much  of  the  point  of  law,  and  therefore  moved  that  the  interlocutor  should 
bt  qualified,  aanot  to  be  a  precedent;  which  the  Lords  agreed  to,  and  added,  in  respect 
of  the  drcumstances  of  die  case ;  and  the  case  of  Cubbison  did  not  agree. 

Kaf.     1748,  No^  19^     Helen  Beowk  and  Hee  Husband  against 

COCKEUEN. 

A  LiF£REHTEix  having,  labqiured  the  maii^s^and  died  in  July  1741^  th»  heicdailoedr- 
ftom  the  executors  half  a  yearns  re|it  fpr  that  crop^  and  Tinwald  found  thcialiattei    but 
we  found  the  executor  not^  liable  for.  any jrent  for  the  crop  of  oocn  cm  Iho  gnmnd  to  wlucb 
she  had  right     1 8th  November^  Unanimously  adhered* 

«i 


No.  6.  llsSf  Dec.  21.    John  Lang  offaimt  The  Duks  of  Douglas,  &c. 

Thk  Lords  in  effect  found,  that  a  liferentrix  infieft  in  lands  and  woods,  can  only 
eut  for  the  use  of  the  tenement,  (though  there  were  woods  that  the  pnq^urietors  were  wont 
to  sell  ereiy  25  or  SO  years,)— ^nd  therefore  in  this  case  varied  L^rd  Justioe-CIerk^s 
interlocutor,  who  found  the  Countesses  executors  liable  to  Lang  for  the  woods  thai  he 
was  stopped  from  cutting,  and  which  he  had  bought  from  her  and  paid  the  price,  in  respect 
that  she  had  sold  these  woods  before  the  usual  age  of  sale  of  such  woods  in  that  coun- 
try ;*»and  we  found  them  simply  liable,  leaving  out  that  reason,  chi^y  because  of  the. 
precedent  betwixt  the  Duke  and  Dutchets  of  Hamilton  touching  the  woods  of  KkmeiL    , 


LITERARY  PROPERTY. 


No.  1 .  1 7385  June  8a    Kikg^s  College  of  Ol0  Abc&dkbn  agakut  The 

Maeichal  College. 

The  Lords  found  thtit  the  KingV  College  of  Old  Aberdeen  hare  a  right  to  have  the 
books  contained  in  the  grant  in  the  act  1710  lodged  in  their  public  library  for  the  use  of 
the  members  of  both  Colleges. 

m 
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No.  2.    1 746,  July  4.    BOOKSELLERS  OF  LONDON  c^^nst  The  Book- 
sellers of  Edinburgh  and  Glasgow. 

Th£  Lord&fbundthatacttonaf  damages  does  not  lie  iqpontitli^ 
Cap.  19»er  12th  Geo.  IL  for  printmg,  reprin&ig,  importii^  8M;.bocdu  contrary  to  these ' 
sti^tea.  Haining  and  Strichen  did  not  Tote.  TinwaM  and  I  'weie  very  doubtful  but 
Toted  for  the  interlocutor.  Prendent  thoi^t  that  the  actioB  dii  not  lie  finr  books  im- 
ported contrary  to  12th  Geo.  IL  because  the  porsuera  could  notmive  tfaepenslliesof  that 
atatut^  but  that  it  Jay  on  all  the  offences  against  the  act  BvaAamm,  beesnse  the  penaltiea 
in  that  aet  are  prescribed^  and  that  it  would  have  lain  on  the  same  act  finr  importiiig  books 
from  abroad,  had  not  the  act  12th  Cieo.  IL  supervened..-— 4lh  July  174fi. 

In  this  case  we,  on  24th  Decanber,  altered  the  former  interiaculor  as  to  books  printed 
here,  and  found  that  aeticxi  does  lie  to  the  extent  of  the  profit  mad^  but  OKdeced  a  hear- 
ingon  the  statute  12th  Qeall.,  whether  the  penal  action  for  books  imported  inthiacoiintij 
ia  lunited  bj  the  general  statute  21st  Eliz. ;— and  upon  the  hearing  we  (19th  January  1747) 
fcund  it  was  limited,  five  to  five  and  the  Parendent^s  casting  vote.  Against  the  interlocu^ 
tor  were  Dmmmore,'  Strichen,  Kilfcerren,  Sliewalton,  and  I.  Tins  decisbn  was  oontridry 
Uk  what  was  found  in  1Z87  in  a  question  on  the  game  act,  that  that  statute  was  a<it  so 
llautad.    (SeeMip34 


Zumat'%  NoTxs.1  UTERART  PROPERTY.  Ui 

No.  8.    1747,  Dec  2.    Booksellees  in  hoviyoT^  agnimt  The  Book- 

8ELLEES  IN  GLASGOW  AND  EDINBURGH. 

T1KWAI.D  wdl  obienred^  that  the  author  c£  a  book  could  have  no  better  title  at  oomikioii 
law  to  the  property  or  rather  monopoly  of  his  own  labours  and  invention  than  the  first  in» 
l^entor  of  printing  or  gunpowder  had  to  the  monopoly  of  that  invention,  and  that  this 
wovMhe  tinovu$moduiaeqmrendidominii.  Also  observed,  as  I  had  done  yesterday,  that  the 
East  IikGa  Company  ooold  not  have  action  of  damages  against  importers  of  East  Indis 
goods.  Arniston  spoke  long  and  well,  and  many  things  new,  but  in  order  to  hear  him  I 
was  oUiged  to  diange  my  seat  and  could  not  take  notes;  but  we  unanimously  founds 
first,  Aat  no  aotioii  lies  for  offbnces  against  this  statute  more  than  three  months  after  the 
offence^  Sdly,  that  no  action  on  the  statute  lies  for  books  not  entered  in  Stationers  Hall 
as  the  aet  directs ;  and  Sdly,  that  no  action  lies  upon  this  statute  for  damages  but  only  for 
the  penalties ;  and  June  7th  1748  adhered,  and  found  that  no  actt<m  lies  either  upon  or 
in  cmsequenoe  of  the  statute.  JCidt  the  judgment  on  appeal,  MS.  fid.  (now  printed)  and 
the  printed  cases. 

No.  4.    17499  Dec  8.       Maitland  against  Feasee. 

Onk  Edgar  made  a  plan  of  Edinbuigh^  and  after  bis  deadi  his  risters,  who  wore  EKsarest 
of  kin,  gave  it  to  Greorge  Fraser,  auditor  of  Exdse,  to  get  it  by  assistance  of  the  master 
of  Elphinston  reduced  to  one  fixit,  which  was  accordingly  done.  Some  time  after  a  creditor 
oTthe  defunct  confirmed  the  original  plan,  and  had  it  sdd  by  public  roup  by  the  Commis* 
aaries,  and  it  was  purchased  by  Maitland,  who  it  was  said  had  first  devised  the  confirming 
it  to  make  himself  master  of  it,  being  then  writing  the  Histoiy  of  Edinbuigh,  and  to  dis- 
courage bidders  told  pubUely  that  several  copies  had  been  taken  of  it  He  then  puxiBued 
Fraser  (who  had  sent  his  reduced  copy  to  London  to  be  engraven)  to  deliver  that  copy^ 
and  Minto  the  Ordinary  ordered  him  before  answer  to  produce  it  in  the  derk^s  hands ; 
but  on  a  reclaiming  bill  and  answers  we  remitted  to  the  Ordinary  to  hear  them  on  their 
several  ri|^ts.  I  greatly  doidbted  that  he  had  any  right  in  Fmser's  reduced  copy,  for 
though  if  he  had  come  unlawfully  by  the  original  and  taken  a  copy,  that  unlawftd  act 
mi^t  sulgeet  him  to  damages  ;  yet  having  got  it  from  the  nearest  of  kin  to  reduce^  that 
was  alawful  act,  and  the  purchaser  of  the  original  plan  had  no  more  right  than  an  inven- 
liNr  of  a  new*fadi]Qned  madiine  has  rig^  to  every  machine  made  <m  that  pattern,  or  the 
•wner  of  an  original  manuscript  to  every  copy  taken  of  it,  and  here  he  could  plead  na 
special  privilc^ge;  2dly,  As  by  the  act  of' Parliament  nearest  of  km  getUng  possessicm 
need  not  ccmfira^  andy  as  we  have  found,  transmit  their  rig^t  to  their  eaceeulors,  we  doubled 
whiethar  ths  eaotonalian  gave  any  right  «fter  the  nearest  of  Idn  attained  poesesoon. 


LOCUS  POSNITENTIM. 


No.l.    1787»Nov.  8.    SxEEofC;rammoek<^gwiiilSKSDX>K^ 

M  nBCBXET-ABBiTmAL  boug  pnmounced  betwe^  these  parties  detemnning  firmer  £flU 
eullks^  and  decerning  Ui  aterib^  to  be  paid,  winch  was  s«d  to  be  passed  fiom  vcsball^ 
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SS»  LOCUS  PtENITElfTtJB.  {^LtmisWUmu: 

on  paynmil  of  flome  small,  expenses ;  the  qvesUoft  was^  Whether  it  oodd  be  pttsedfraiir 
without  writ,  or  if  there  was  lociu  paniUtUia  t  Ratio  dMtandi^  that  this  W9b  pactum  /t&erolo^ 
rnmi.  The  Ordinary  found  it  could  not  be  passed  from  verbally,  and  we  adhered.  I 
thought,  that  were  diere  no  more  in  it  than  passing  from  the  L.5  decerned,  it  might  be 
passed  from,  but  then  such  verbal  paction  could  not  rear  up  the  former  claim.  Amiston 
doubted  of  that,  but  was  for  adhering,  for  sopiting  pleas,  and  that  ie  mSniinU  Hon  curat 
•  jirator. 

No.  4.   T  741,  Jiine  S.    Seatok  of  Gardenfose  against  CuristieV 

A  .v£EBAi«  transaction  of  sundry  datms,  and  «ome  on  wfakah  aiQudi^aliobliadfoIfowdd; 
by  which  tranaaction  fiOOO  merks  wna  lo>be  paidlbrihe  duni,wliiehtnkiiaa0tioh' was  never 
reduced  to  writii^,  but  one  of  the  partiea  aAerwatda  wrote  a  letter 'mentidnin^*  the  trati-> 
saction  and  the  sum  to  be  pai^  and  promising  seeulilyl  the  Lonia  IbifaMl  there'  warned ' 
keua^p^sniUtiiut^  and  ndhered  unainmoiisly  to Amialdn-a  interloentor,  and^ reftiaed  miiHI* 
without  answers,  which  was  pretty  similar  to  the  case  IStb  December  ITlOji^  Yooii|^^ 
i^nst  Nisbet,  (Dict.  No.  38.  p.  8434.) 

No.  5.    1 741 ,  June  1  d.    Walk:ek  against  lavniioir&s  of  Bdaiorinf. 

BsntoKur  having  entered  into  a  contract  with  several  persons  as'neafest  of  kin  of  a 
defunct,  whereby  for  L  JOO  to  be  paid  by  such  of  them  as'  should'be  f<fttnd  executors  he 
renounced  his  own  daim  of  beix^  nearest  of  kin ;  and  that  contraet  being  not  signed  by 
one  of  those  persons  nearest  of  kin,  they  thonght  Bedbrmy  had  a  betia  juMteii&c^'and  x£^ 
consequence  of  that  found  the  other  nearest  of  Un  not  boodd;  and^  ^s<yitMai '  bcfoie 
answer  to  the  qualification  of  frauds  ordwnad  Bedlormy  to  eondesMnd  oq  his  rdation  ta 
the  defunct  such  as  may  justify  his  claiming  to  he  nearest  ti  kib. 

No.  c.  1744,  Dec.  11.  Ce£d1tom  OP  HtfOH!  MitAikAt 'ii^nM  Gr ARAM.^ 

Tns  Lords  found  there  was  no  finished  transaction,' and  found  that  Balgowan  has' no 
retention  for  the  Lady  Murray^s  afiment.  But  found  he  haa  retention  till  biir  rejniesenta.^ 
tlves  are  satisfied  of  the  household  furniture. 

No.  7.    1 745^  July  5.    AONES  MooDte  against  Ann  Moodue. 

Tauk  heirs-portioiien  inte<iding<to  sell  thar  lands,  for  tiie  mofr  vas^  iSstribiifEbii  6t 
tlie  prioe^  agceed  that  il  should  be  set  np  to  roup  among  Qiellirce  te  an  dne  of  thetti  ifaigbt' ' 
still  retmn  the  lands ;  and  the  second  and  third  made  a  private  baigain  that  the  second 
should  not  offer  at  the  roup,  butallow  tbe-lands  to  ftll  4nto  the  handa  of  the  youngest^ 
and  a  definite  sum  was  pactioned  to  be  paid  by  the  youngest  if  she  was  purchaser  to  the 
aeoond,  whether  the  lands  should  sdl  higher  or  lower.  Thereafter  articles  of  roup  were 
made  out  and  ogiied  Uy  all  Ae' three  without  reference  to  this  private'  bargidd.^ '  And  \he  ^ 
youngest became^parohaser^U  the  nnip.  But  then  tfaw«Beond  fepenfeed'Of  -tfie*  bargailb 
ani  inwtwdibr  hei&&ilLahaKof*the  pikeoflfetoed,  and  tootttMlidifaaraait  wad  klte^filR 
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about  a  sale  of  lands  there  was  hcHM  pcaiitentue,  since  no  writ  intervened  upon  the  bargain, 
which  was  offered  to  be  proved  onlj  by  her  oatlf,  and  secondly  that  that  v^bal  bargaio, 
was  altered  by  the  subsequent  articles  of  roup^— though  without  them  it  could  not  have 
been  executed;  but  the  Lords  unanimously  found  no  locu$ pecnUentue. 


MANDATE. 


Ko.  I»    1 7S5,  July  24.    Sherwell  offoinst  Jeffray  and  Gillespie* 

Tbs  Lords  found  the  merchant  Ellies  from  whom  Sherwell  derives  right  had  both 
Gmlespie  who  bought  the  goods,  and  Rebertaon  the  factor  to  whose  debit  they  were 
ofderdd  to  be  charged,  liaUe  to  hiiii,  and  therefore  preferred  liim  to  Jeffimy.  This  carried 
only  by  my  castmg'  vote. 


No.  s:    1 745,  Feb.  6.    Sai^bilanbs  and  Knox  against  Lindsay. 

Cabmichael^  merchant  in  Edinburgh,  commissioBed  Sandilaads  and  Knox  in  Boi;- 
deaux  to  send  four  tons  of  wine,  and  send  the  invoice  and  bills  of  lading  in  Lindsay ^s 
name,  and  to  draw  on  him  Carmichael  for  the  value.  They  obeyed  the  commission,  and 
in  August  1734  drew  on  Carmichael,  payable  to  Coutts  at  London,,  who  wrote  to  Car- 
michael, and  he  in  answer  excused  himself  wondering  that  Lindsay  had  not  remitted  the 
money ;  but  Carmichael  was  then  breaking,  and  in  December  he  settled  accounts  with 
Murray,  brother-in-law  of  Lindsay,  to  whom  he  owed  considerable  sums,  and  debited 
Murray  with  this  wine  as  well  a&  several  parcels  furnished  Lindsay  i^  fixmer  years  as 
having  been  commissioned  by  Murray  for  Lindsay.  Then  Sandilands  and  Knox  sued 
Lindsay,  who  defended  on  this  payment  or  rather  account,  betwixt  Murray  and  Car- 
michael,  and  Royston  had  sustained  the  defence.  But  the  Court  on  a  reclaiming  bill 
oniered  all  the  pardes  to  be  brou^t  into  the  field  and  all  the  correspondence  extant,  and 
this  day  finding  no  e\ndence  of  the  wines  bein^commis^oned  by  Murray  they  found' 
Li^'dsay'fiable.  Vide  24ih  Jiily  1735^  Sherwell  against  Jefiray,  (No.  1.)  7th  December: 
1735^  iliiiith  in  Yarmouth  against  ^otheringHam,  (No.  8.) 

Nb.  4.*    1753,  Nov.  15.^  LAiNct  a^amf  The  Lord  Chief  Barox; 


/. 


It 


The  Lord  Chief  Baron  haying  employed  Lai^g  to  xsepair  his  bouse  at  Dairy,.  Laing. 
suea  him  for  payment  of  his  account,  and  t^ie  dt^ence  ^i§as».  that  the  repairs  were  opn- 
tr^  to  his  orders.  A  joint  fooof  was  allowed^  and  I  tboujpit  tlief«^  was  very  s>iffiqpev|t 
pKKjf  that  the  Lord  Chief  Baron's  orders  with  respect  to  the  roof  of  the  hou^.  were  to  . 
preserve  the  ceiling  ^whereof  ^eplaister  was  raised  work  of  irtucco  in  1661  with  the  Soots. 
Arms  and  King  Charles  II.)  of  the  two  floor  rooms  which  were  immediately  bebw  the 
garretsi  otherwise  not  to  meddle  with  the  roof;  wheneas  Laing  took  off  the  whole  roof 
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an  J  toolc  down  that  ceiling  and  loft  which  was  within  the  roof^  the  celling  being  fixed  t# 
the  lowest  baulks  of  the  couples,  and  gave  the  house  a  split  new  roof.  Laing  again  proved 
to  the  satisfaction  of  the  Court  the  rottenness  and  insufficiency  of  the  roof,  both  lath  and 
couples,  though  the  heart  of  the  wood  of  many  of  the  couples  was  so  fresh  they  were 
employed  in  repuring  the  roof  of  anoth^  office^house*  And  Lord  Chief  Baron  proved 
that  the  roof  might  have  been  repaired  without  taking  down  all  the  couples,  .at  least 
without  taking  down  that  ceiling,  by  putting  in  new  couples  aqd  jcnning  thwi  to  the  old 
ones,  or  by  joining  them  to  the  old  baulks  to  whidi  the  ceiling  was  fixed.  Some  of  us 
were  for  repelling  the  defence  aimjliektry  but  others  of  us,  particulao'ly  Justio^.Clerk» 
Kilkerran,  and  I,  thought  that  Laing  had  acted  contrary  to  orders^  and  therefore  in  strict 
law  had  no  action,  (which  is  agreeable  to  L.  M.  C.  Dt  NegaiiUj  and  L.  40.  D.  Mandati. 
But  yet.  we  thought  that  he  had  action  in  equity  so  far  as  the  defender  was  profitecl  by 
the  work,  (which  also  Mr  Cnu^e  for  die  defender  yidided)  and  therefore, I  moved  that 
his  counsel  should  give  in  a  special  axodescaidenoe  what  articles  they  objected  to ;  and 
2dly,  a  condescendence  attested  by  some  trpdesmen  of  diaraeter  in  tlus  place,  what  would 
have  been  the  expense  of  repairing  in  the  manner  the  defender  proposed  by  supporting 
that  ceiling  and  interlining  the  old  joists  and  couples  with  new  ooes,  and  imaged  that 
the  expense  would  have  been  at  leitst  as  great  that  way,  because  the  operation  was  much 
more  difficult  However  the  majority  would  not  agree  to  the  motion,  but  up(m  a  vote  sus« 
tained  the  account  as  it  was,  reservinff  to  the  Lord  Chief  Baron  to  otgect  to  any  particu- 
lar articles  that  either  they  were  not  furnished  or  were  overrated  r  and  repelled  the 
defence. 
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MANSE. 


No*  1 .  1 784,  Not.  S8.    Mr  Maul  against  The  Children  of  CHAUTjuts^ 

NoTHiNo  appegnin  the  Notes  in  relation  to  thiacase.  Lord  Elcfaieshas  proervvd  th^ 
{Minted  papers  it^h  are  in  vol.  vi.  fcL  154.    The  counsel  were  Grahmn  and  Ciaigpe. 

By  the  act  21,  Pari.  1669,  it  is  declared,  that  manses  being  <mce  built  and  repaired  and 
the  buUding  or  repairing  satisfied  and  paid  by  the  heritors,  the  said  manses  shall  there* 
sAer  be  U[diolden  by  the  incumbent  ministers  during  their  possession.  The  Court  on 
report  of  Lord  Coupar  had  found  in  substance,  that  certain  repairs  which  had  been 
made,  (followed  by  a  visitaliim  of  the  Presbytery,  and  a  deslaratioB  by  them  that  the 
manse  was  firee,)  had  proceeded  upon  an  erroneous  report  of  the  state  ef  the  buildings^ 
and  consequently  that  the  herttcm  continued  liable. 

It  Was  contended  on  thepart  of  the  heritors,  that  it  terms  of  the  act  of  Parliament  |]w 
declaration  of  fio^edom  oondunvely  relieved  them.  It  was  however  found  that  it  WtiM  still 
incumbent  on  Ihem  to  prove^  thftt  ^  repairs  had  been  sufficiently  made.«<«i-£]>.. 


Elc»18's  Novm]  manse.  9Bo 

Na  2.    1748^  June  89.    King's  College  op  Aberdeen  against  The 

Heritors  of  Old  Machsr. 

Thx  Presbytery  having  assessed  the  heritors  in  above  L.990  for  repiuring  the  Minister's 
manse,  the  heritors  suspended  for  that  the  manse  was  the  Dean^s  house,  and  the  Deanrv 
b«ng  disponed  to  the  College,  who  were  to  supply  the  charge,  neither  this  manse,  nor  any 
-house  of  any  dignified  Clergyman  fell  under  the  act  1669 ;  2dly,  That  in  1680  the  heri^ 
tors  paid  the  College  L.1000  for  this  house  to  the  Mimster,  and  after  that  time  repaired 
it  sufficiently,  and  the  Ministers  were  bound  to  uphold  it  during  their  incumbancies,  and 
the  College  during  the  vacancy;  that  upon  Principal  Chalmer^a  death  in  1746  it  wa^ 
found  worth  L.1644,  and  the  12th  November  thereafter  when  the  new  Minister  wa^ 
placed,  it  was  by  the  Presbytery  found  worth  L.1640,  that  is  only  L.4  worse  during  the 
vacancy,  which  the  College  paid,  and  yet  immediately  thereafter  it  was  found  to  need 
L.903  to  repair  it,  and  mth  the  CoIlect(»r^s  salary  making  L.998.  The  Court  thought  the 
houses  of  dignified  Clergy  did  not  fall  under  the  act  1663,  but  now  that  this  is  become  a 
stipendiary  Minister  that  his  house  did  fall  under  it  They  were  dissatisfied  with  the 
Plesby tery^s  manner  of  taking  trial  how  the  house  had  been  upheld  by  the  last  incumbent 
or  durii^  the  vacancy  by  taking  reports,  not  what  repairs  the  houses  wanted,  but  what  it 
was  worth.  But  it  appearing  that  the  decay  of  the  house  was  owing  to  the  side  walla 
pviBg  way  so  as  to  be  out  of  the  plumb,  and  that  oceaaoned  by  a  crevice  in  the  gaUe^ 
the  risque  wha:eof  the  heritors  took  upon  them  at  the  la^  reparation,  therefore  they 
found  the  heritors  liable;  but  that  they  might  either  repair  the  old  home  or  build  a  new 
one  worth  L.  1000,  and,  if  they  chose  the  last,^  ordered  then  ta  ^ve  io  t»  Court  a  plan  oP 
such  new  house. 

No.  s.    1 748,  July  Id.    Sir  Wii^liah  Maxwell  against  Gavik  Park. 

.  Lakds  being  united  fMid  wactu  taaiumf  the  Lords  fimnd  the  beritofs  not  liable  tt» 
lepair  the  manse.  ^' 

No.  4.    1 750,  June  i  9.    Thoi(80n,  Mmiata  ^  Dusfennline,  against  The. 

Heritobs. 

The  Lo^s  found,  that  Thomson  being  Minister  of  a  Boyal  Btirgft,  Aough  he  ialao  had  * 
a  tandwart  parish^  is  not  entided  by  the  act  1663  to  have  a  manse  dengned  to  him,  an<fr 
sustained  the  defence.  SOdk  Jtine,  Adhered  and  refused.— N.  B.  The  first  interlocutor  Iia<l* 
been  written  too  generaly  that  he  was  not  entitled  to  a  manse,  which  we  now  amended^ 
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^o,  1.    1 784,^  Not.  27.  A.  against  B. 

Tub  Lords  oir  a  summary  UU  that  a  debtor  wasta  mcditaiiomefug^  granted  summary 
Vanwty  (without  bdng  seen)  to  ifprdmd  bim  till  be  find  caution,  &c. 
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No.  I.    1738,  Feb.  23.    Robiset  Ros8»  Supplicant. 

Eaiul  Levsn,  Ordinary  on  the  bills,  reported  a  bill  by  thia  Robert  Ross  for  a  warrant 
to  tlie  Chancery  to  issue  a  commission  to  the  Sheriff  to  take  trial  by  an  inquest  for  divid- 
ing the  old  and  new  extent  of  a  large  barony,  whereof  the  petitioner  has  right  to  only  a 
part,  and  to  ascertain  his  part  of  the  said  extents,— 4md  the  bill  gave  us  some  andent  pre- 
cedents from  the  records  of  Chancery  of  commisdons  issued  out  by  authority  oi  this 
Court,  and  retours  made  upon  them.  The  Lords  unanimously  passed  the  bill,  and  in- 
deed this  seems  to  be  the  only  distinct  legal  method  to  divide  and  ascertain  these  extents. 

No.  2.  1 740,  Dec.  5.  Election  of  Bebwickshibe  anp  of  the  Meabns. 

On  these  two  petitions  with  the  answers  to  ihem  conoerAing  the  proceedings  of  tfadr 
last  respective 'Michaelmas  head  courts,  several  of  the  Court  bmng  of  c^ion  that  tbeie 
Michaelmas  courts  were  superseded  and  the  powers  taken  away  by  the  act  12th  Jmut, 
notwithstanding  of  the  judgment  of  tUs  Court  in  January  and  February  1734*^  Dundas 
of  that  Ilk  against  Sharp  of  Hoddam  and  oth^  Freeholders  of  Linlidigow,  (not  indeed 
marked  by  me  in  this  book,  but  the  papers  bound  in  that  yearns  papers  letter  D,)  finding 
by  the  last  interkxutor  that  the  act  1681  was  still  in  force  both  for  deleting  and  adding 
to  the  rolls;  they  agreed  to  hear'  that  [joint  on  oooasion  of  these  two  petitions  on  Tues- 
day last,  and  the  hearing  lasted  Tuesday  and  yesterday,— -when  we  found  that  notwilii. 
standing  the  said  act  12th  Anna  the  Michadmas  head  courts  can  sdll  make  alterations  in 
their  roll  of  freeholders,— carried  by  the  Preadent^s  casting  vote.  Pro  were  Justice-Clerk, 
DrummcM'e,  Kilkerran,  Balmerino,  Monzie,  Leven,  and  I.  Con.  were  Rpyston,  Ifinio^ 
Haining,  Amiston,  Tinwald,  Dun,  Murkle.  I  had  dedaied  my  ofnnion  that  they  could, 
delete,  and  that  they  could  add  only  apparent-hors  and  husbands  in  the  right  of  their 
wives,  because  of  the  provuo  in  their  favour  in  the  act  12th  Jn$ut.  But  all  the  rest  who 
spoke  of  either  tnde  were  either  of  o^nnkm  that  they  could  neither  delete  nor  add,  or  that 
they  could  not  only  delete  but  add  both  apparent^hdrs  and  husbands  and  even  purdm- 
aers.  But  the  Court  being  much  fatigued,  the  particulars  of  their  power  were  put  off  till 
this  day,  when  such  as  spoke  gave  their  o{nnions  much  in  the  same  way  as  the  day  before; 
<mly  the  President  ex{dained  his,  that  though  he  thought  new  purchasers  might  be  e»- 
itdled  at  Michadmas,  and  in  consequence  of  that  enrolment  they  could  vote  in  chusinj^ 
Preies  and  Clerk,  yet  they  could  net  vote  in  oonstitudng  the  roll  or  the  election  of  the 
member,  or  any  other  question,  till  th^  had  produced  their  rights  in  terms  of  the  act 
12th  Jmut ; — but  I  did  not  observe  that  any  body  joined  him,  such  as  spoke  on  that  side 
giving  thdr  opinion,  that  these  new  purchasers  could  vote  in  every  step  till  the  election  of 
the  member  or  till  they  were  turned  out.  But  when  it  came  to  the  question,  an  objection 
was  made  to  our  powers  of  judging  in  these  questions,  though  the  preceding  day^'sjud^'* 
meat  plainly  supposed  it    However  that  previous  question  was  put  andlt  carried  hy  a 
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fOQ^  ougmtj,  tbm  m  to  fiirM Aft  VMrnHmiH  oouvlt  were  n^m  ftree,  flunmarjr  appb 
«itiiMi  to  the  Court  rf  SesflKm  wm  slUl  eooipef»iit  Thea  the  qmftkm  was  pn^med  by 
tb«  Preaidm^  Wbethier  the^  Mi^mdoMi  eQurtt  could  add  to  the  lott  ^i^pBren^heira  sad 
busbBiids  IB  the  x^t  ef  ihcJBi  wbres?  bi^tt  Arnbton  (^nr  whal  NttSBD  I  kaonr  aot)  nviped 
that  die  firrt  quesdon  should  be,  Whedier  new  purchasers  could  be  added  ?  and  it  earned 
in  the  negative.  In  this  case  I  was  for  the  negative  as  I  had  declared  the  day  before  ; 
and  Monzie  did  not  vote;  but  what  seemed  odd  was,  that  Haining,  who  had  given  hiii 
vote  agmnst  dieir  having  any  power  of  alteration^  now  voted  that  they  had  power  even  to 
add  new  purchasers;  The  rest  divided  as  formerly.  Last  of  all  the  question  was  put  as 
to  the  power  of  adding  apparent^heirs  and  husbands  f  and  it  carried  by  die  President  a 
easting  vote,  that  they  could  be  added.  Here  Haining  and  Monzie  both  voted  f(X  the 
power,  as  I  did  aooonSng  to  the  optoioa  t  gave  from  tfae  beginjiing.  But  a)mething  als» 
aeemed  odd  here.  Kilk^xan  who  voted  for  the  power  of  adding  new  purchasers,,  yet 
because  it  carri^  in  the  negative  voted  agunst  the  power  of  adding  heirs  or  husbands,  as 
^  necessary  oqusequence  of  the  former  interlocutor.  Vide  Election  of  Sutherland,  (No.  7.) 
where  yr^  found  by.  the  Fie^enf  s  casting  vote  that  purchasers  may  be  added. 

No.  3.    1740,  Dec  11.    Election  of  Berwickshire. 

•  •  »  • 

Thx  l^rds  found  there  being  no  particular  objection  made  to  the  defendet  continuing 
on  d^e  roll  at  the  Miphadmas  court,  the  application  to  diis  Court  was  moompetentr 

No.  4.    1T41,  Feb.  9, 10;    Election  of  Dumfriesshire. 

T^E  Lords  agreed  th^t  the  frivy-Counpil  had  uq  power  to  dismeniber  or  annex  .coui»* 
ties  ^  and  2dly,  di^  if  th^y  ha4  power  it  was  not  pn^rly  doqe,  beiiig  only  mterponing^ 
their  audioiity  tp  a  private  contract  without  any  word,  dismembering  or  annexing,  per 
verbq  de  preset^  and  therefore  repelled  the  objection  to  the  titles  of  the  fi^eebolders  in  the 
fivq  piuishes  of  Eskdale,  as  s^id  to  be  in  the  shire  of  Ijtoxburgh  in  virtue  of  the  said  act  c^ 
CouQciL — 10th  February,  The  Lords  refused  evei)  of  consent  to  determine  objections  that 
had  not  been  i^ade  at  the  Michadmas  i^oeeting  notwithstanding  their  resolution  not  to  revise 
the  roU  except  as  to  alteratioqs  aiiee  last  Michaebnas ;.  9dly,  They  found  that  charters, 
by  subject  superiops  in  1.611  on  which  there  wa9  a  late  retourl  737  bearing  the  old  extent^ 
were  sufficient  evidence.  Pro  ware  Drummore,  '[Hnwald,  Balmerxno,  Murkle,  and  Presi- 
dent! Against  it  were  Justice-CIerl^  Minto,  Leven,  d  tgo^  These  did  not  vote,  StricheiH 
Amistcm,  Eilkerran,  Mpn^e. 

3dly,  A3  a  coqsequence  of  the  ju^^ment  given  the  6th  instiint  in  the. shire  of  Suther.^ 
land,  quoad  vide  (No.  7.)  finding  that  new  votes,  may  be  enroUi^,.  they  found  that  persona 
infeft  though  not  year  and  day  may  be  enrolled;  4dily,,A  charter  in  1691  and  1631  in 
el^urc^-laods  bearing  L.4.  of  old  ei^tent,  was  found,  no  sufficient  evidence  of  the  extent^ 
or  thiit  these  hgids  were  extended.     (See  No.  17.) 

No.  5.    1741,  Feb.  13.     EjjECTmn  of  MBAiftNS. — &mJjimxiB^  CARfHEOis 

against  Steu  art  of  Inchbreck. 

Tec  Lords  found  that  there  was  no  sufficient  warrant  for  dividing  the  prope^  lands 
reserved  to  Incfabreck,  and  the  superiority  lands  dispcmed  to  I)r  Stuart  ai^d  Sb^n^^:  and 
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therefore  foudd  the  divirion  null,  and  that  he  oould  not  be  continued  on  the  roll  on  that 
right; — found  it  competent  to  make  objections  at  a  Michaeknas  court  agahist  a  penon 
formerly  enrolled,  which  oli^tion  was  not  overruled  by  a  former  head  court     IStk 

Februaryx  The  Lords  adhered,  agreeably  to  aet  85tli,  Pari.  6.  James  II. 

/ 

No.  e.    1741,  Feb.  19.    Election  of  Caithness. 

The  Lords  found  no  necessity  to  coll  the  persons  enrolled  by  this  Micliaebnas  meeting, 
in  the  same  way  as  they  had  found  in  1734  in  the  case  of  the  Freeholders  of  Linlithgoir» 
and  therefore  repelled  the  no-processes.     Renit.  President. 

4 

Vo.  7.    1741,  Feb.  17.     Case  of  Sutherlanbsrire. 

Upon  a  petition  of  freeholders,  complmning  of  the  last  Michaelmas  court,  to  whom 
they  intimated  to  compear  before  Uie  Court  of  Session  to  November,  but  no  diet  ap- 
^inted  by  the  meeting  for  that  end,  as  the  act  1661  directs,  the  Lords  had  appointed 
parties  concerned  to  be  served  with  Copies ;  but  as  that  would  take  a  long  time,  because 
of  the  distance,  the  petitioners  reclaimed,  and  insisted  that  the  parties  should  be  hdd 
as  in  Court,  because  of  the  intimation,  and  that  the  meeting  should  have  appcnnted  a 
diet  This  had  l^een  appointed  to  be  intimated  in  common  form,  though  We  oould  expect 
&o  answer  from  parties  not  summoned,  nor  perhaps  inclined  to  sist  themselves,  and  there* 
fore  came  now  (5th  December  1740)  to  be  advised  without  answers,  when  the  Lordi 
adhered,  though  several  were  for  altering. 

20th  January,-— Rogart,  claiming  in  the  right  of  his  wife,  an  heiress,  who  is  now  dead^ 
not  infefl,  whereby  he  can  have  no  courtesy,— tlie  Lords  found  he  ought  not  to  have  been 
continued  on  the  roll ; — sustained  also  the  objection  to  John  Gordon  of  ,  whose 

title'  was,  that  he  was  married  to  a  liferentrix,  notwithstanding  he  was  said  to  have  been 
enrolled  at  an  election  1733,  but  this  was  repelled,  because  there  was  no  evidence  of  it,  but 
a  notorial  copy.  Sut  many  of  us  thought  the  answer  not  good,  and  thought  though  the 
Michaelmas  head  court  could  not  alter,  yet  they  might  appoint  a  day  for  their  appearing 
before  this  Court  Sdly,.  They  repelled  the  objection  agwist  Sir  John  Gordon,  that  lie  was 
declared  infamous,  &c.  in  the  terms  of  the  act  1621.  Several  differed,  and  thought  tlie 
objection  good ;  others  of  us  (inter  quos  ego)  were  not  clear,  and  did  not  vote,  ithly, 
l^ustained  the  objection  to  Robert  Gordon  of  ,  tiiat  he  was  not  in  possession,  but  the 
lands  sequestrated,  as  the  estate  of  Gray  of  Skibo*  .  Most  of  those  who  spoke  were  of 
opinion,  that  a  debtor,  whose  estate  is  sequestrated  for  payment  of  his  creditors,  may 
Dotwith3tan£ng  vote.  5thly,  Repelled  the  objection  to  Murray  of  Pulrossie,  who  wa^ 
an  heir  of  a  tiulzied  estate  served,  but  not  infeft,  and  renounced  the  rents  of  the  estate  to 
the  next  heir,  reserving  L.500  out  of  the  readiest  of  them.  Adhered  to  the  3d  and  5th, 
February  17th,  without  answers.  ^Ist  January,  Found  that  Adam  (cordon  Delquholly 
ought  not  to  be  reponed  to  the  roll,  since  he  does  not  now  produce  any  infeftment,  though 
the  Court  was  of  opinion  in  the  general,  that  a  Michaelmas  4X>urt  ought  not  to  turn  free- 
holders out  of  the  roll  upon  any  objection  to  their  tides,  without  giving  them  an  oppor- 
tunity of  producing  them ;  but  here  he  did  not  even  aiSrm  in  the  head  court  tlKit  be 
was  inlbfl,  but  gave  a  shifting[  answoi:. 
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!l3d,  As  to  tbe  dass  of  penons  refused  to  be  admitted  to  the  roH,  tlie  objection  was 
made,  that  all  pursuers  having  interest  were  not  called ;  t.  e.  several  freeholders  upon 
tKe  roll.  I  had  before,  in  another  question,  given  my  opinion,  founded, '  as  I  thought^ 
upon  the  words  of  the  act  1681,  that  only  the  parties  contraverting,  t.  e,  objecting,  ought 
to  be  called,— <md  then  both  Amiston  and  the  Premdent  distinguished,  when  the  ocnn- 
plaint  was  that  one  was  wra^gously  added  to  the  roll,  then  he  only  needs  be  called,  be- 
cause he  alone  is  interested ;  but  when  the  complaint  is  tliat  one  is  wrongqusly  refused  to 
be  put  on  the  roll,  then  all  the  freeholders  have  an  interest,  and  ought  to  be  called. 
Here  Amiston  thought  the  objection  not  competent,  because  it  was  waved  on  Tuesday 
in  the  case  Delquholly.  Most  of  us  differed  from  him,  because  they  might  wave  as  to  one, 
and  insist  on  it  as  to  another,  and  the  olgection  might  be  made  in  name  of  any  of  the 
freetnlders  not  called ;  but  I  still  doubted  of  the  relevant  of  the  objectbn,  upon  whidi^ 
Amiston  distinguished  away  his  own  distinction,  and  said,  that  were  the  process  a  deda- 
rator,  all  the  freeholders  bdhored  to  be  called,  that  is  all  on  the  roll ;  but  where  it  was,  as 
in  this  case,  a  cain{daint  that  the  Michadbnas  court  had  ^ot  appointed  a  diet,  thougk 
required,  and  therefore  had  intimated  to  them  to  attend  this  court,  Ibiinded  on  the  act  of 
Paifiaoiait,  then  only  the  pasons  objecting  needed  be  called,  and  indeed  I  agreed  to 
the  distinctxHi  so.  limited ;  and  accordingly  it  carried  to  repel  the  objection.  Sed  remi. 
VtmieaL 

6thly,  February  6.— The  next  question  came  as  to  persons  added  to  the  roll,  asiwas^ 
«aid  unduly,  and  others  refused  to  be  admitted,— when  we  were  oMiged  again  to  deter* 
mine  the  general  point,  determined  in  the  case  in  Berwickshire^  &th.  December,  (No.  8.) 
when  Boy«ton  and  Haining  were  both  absent  sick,  when  we  altered  the  former  judg* 
ment,  and  found  by  the  Prendenfs  casting  vote  that  purchasers  may  be  added  at  the 
Michaelmas  meeting.— iNT.  B.  Strichen  did  not  vote.  12th  February,  Found  that  heritors 
and  wadsetters,  though  holding  of  subject  superiors  not  holding  of  the  Crown,  are  entitled 
-to  vote.  13th,  Found  the  nine  ought  to  be  enrolled,  and  repelled  the  objection  to  the  eleven 
enrolled.    25th  February,  Adhered  without  answers.     Vide  26th  February,  (No.  6.) 

No.  8.    1741,  Feb.  25.        Election  of  Tweddale. 

The  Lords  found,  that  there  being  no  requLntion  to  the  frediolders  to  indite  a  time 
for  attending  this  court,  nor  intimation  that  the  petitioners  were  to  apply,  nor  no  protest 
taken  on  the  objection,  that  this  summary  application  was  not  competent  27th  February 
Adhered  without  answers. 

No.  d«     1741>  July  15.     Election  of  the  Dlstrict  of  Peebles.— 

M*&i£  of  PaIgowan.fi^§iain«^  M'EwAN. 

The  question  was.  Whether  this  action  for  a  double  return  lies  upon  the  statute,  7th 
6ea  ?  and  found  that  it  does  not  lie.  Against  judgment  were  President,  Drummore, 
Balmerino,  Murkle,  Amiston. — ^For  judgment  were,  Jusdce-Clerk,  MintOy  Haining^ 
Kilkerran,  Ilay,  Monzie,  tt  ego. 

2x2 
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No.  10.     1741,  July  17.     Election  of  KiNmoss,— BrucJb  oTILennet^ 

Supplicant. 

Kb  BBirex  of  S[etmet  sppfied  to  the  Court  cotuplabing  of  the  elcetioifk  of  itmross,  toA 
0f  the  Midhaelmas  meetxAgA,  that  the  clerk  liquid  not  |^ve  him  ati  extract  of  the  ftunutet  %, 
but  the  Ck>urt  would  liot  receive  the  apphcatibn. 

« 

No.  11.    1741,  July  28.    Case  of  SutreblakdshiiuL 

.  Ik  Ibis  ease,  the  Sheriffs  tod  cIeik&prdenfator8^v«7edtke£Ia^^ 
.flf  Lordahadnot  juc^^  of  the'deotiim ;.  tad  lipod  h«ai^  tfit  diuffe^  the  Lenb  sMhiadF 
to  thbk  that  an  adjjottmnmiit  was  i^ainst  law ;  thai  however,  as  that  Ms  the  deed  of  th^ 
freehc^ers,  itcouM  not  affiM  th^  clerk^  who  wm  bbuiid  ta<My  this  nfa^orit^;  matiim 
Sheriff,  who  was  to  take  hir  retiin  bom  tfie  clMi,  wftt>  ki  thk  oilaa  waa  unaaimMB^ 
dKMOi.  But  iti  thifl  case  it  being  tfkyd^  a«d  a  prtxrf  ofarrf  tf  it  provietti  dgiiflei%  of  the 
fireehoUers  for  bribi^  Siaokur  to  trifle  away  ifae  tfane^  asd.to  d^pten  tad  the  retuch  df 
their  e^qaresa  from  Edinburgh,,  aftd  that  the  flheriff^Depilte  and  aierk  joined  wi(h  fhoir 
m  that  concert,  we  allowed  a  pitxxf  before  answer  of  several  matters  contmned.in  a»eoii» 
daaccgdeiiBe  by  the  pluUer  i  bat  sevieral  arliolee  were  refuted. 


Ko.  ifc    1741,  My  jW/    Cahso:  <yr  PeiitH»Hi»«. 

Ok  a  petition  of  Cunningham  of  Comrie,  complaining  4liat  at  laat  Michaelmas  tlie  free* 
Elders  refosed  to  ennd  him^  and  that  he  had  requked  them  to  appmbt  a  diet  for  attend- 
ing this  Court,  and  on  their  fidlure,  had  intimated  to  them  to  attend  this  day,-.-the. 
question  was,  Whether  that  intimation  was  suflSdMit  to  bring  the  fineehold«rs  into  Court  ? 
But  the  Loids  appointed  aU  parties  concerned  to  be  served  with  copies  and  toanswer 
ten  days  after  service^  as  was  done  in  the  case  of  Sutherland.  Vidt  5th  December  1740, 
|Na  7.)  The  cases  were  so  far  the  same,  diat  in  both  cases  the  oomplainers  intimated.a 
day  to  attend  here.  But  in  Sutherland  there  was  not  a  fdcmal  requi£&>d  df  t&e  meeting' 
tp  appoint  a  day. 

Nos.  13  tod  14.     Election  of  Bis&wick$hi»£.— ^^HtiOH  CA-upBEiiL 

•         * 

againH  Home,  &c. 

The  Lords  found,  as  in  the  case  of  Peebles,  15th  July  last,  (No.  9.)  tliat  no  action 
fic»-u}k>tt  the  act '7th,  Oto.  agsinsC  tike  SReriii;^  who  rfetkimed  botli* th^petkioAer  aAd  1^ 
John  Smclair.  Kilkerraa  was  absent  with  the  govt ;  But  Bujstoa^.  who  was  then  absent, 
was  present  now,  and  voted  for  the  interlocutor ;  all  the  rest  voted  as  marked  (No.  9.) 
^e  next  question  w&s.  Whether  the  clerk  had  incurred  the  penalty  }  and  it  carried  by  a 
Aajority^  not  I  was  of'opinion,^  that  if  he  returned  Sir  Jolm  Sinclair  to  the  Sheriff  as 
dfily  elected  by  the  freeholders  of  (he  county,  that  he  had  incurred'  it;  but  observing, 
that  he  affirmed  in  his  answers,  that  Ke  returned  to  the  Slieriff  the  rt%  ttrt  gntay  as  recsted 
i&  tbe^  answers,  wherein  the  fact  was  stated  indeed  pretty  much  as  it.coniQ  out^  I  called 
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Xir  the  iretiirn  he  bad  lii^e  to  liie  Shenff,  because  if  it  truly  narrated  tbe  iviiole  pro- 
iiieeding^  that  Sir  Jofah  Hume  as  preses,  iind  he  Its  cleric,  were  objected  to  only  by  31. 
iend  the  other  preset  and  derk  by  35,  and  the  separation,  aind  that  Sir  John  Siiidmr 
tras  elected  by  those  ^ho  i^parated  and  had  chosen  hitn  as  derk,  then  I  thdught  he 
^6xAd  hot  have  been  in  the  terms  of  the  stdtdte,  because  lie  had  not  traly  retutiied 
ftr  John  9mdair  as  eleded  by  a  majority  6(  the  freeholders,  therefore  I  say  I  calli'd 
Ibr  hi^  return,  but  was  told  it  was  not  (here,  ofaly  thete  T^as  a  certificate  by  ^c  pro- 
ffer offlcei*  in  Chancery,  Hiat  Sir  John  Sihda&r  was  returned  to  Parliament,  and  the 
f^rh  «[gtied  by  tbe  Shmff  and  hi^  cliirk ;  but  tfiat  Sid  nbt  scenb  to  me  to  be  the  return 
Iten&niM  ifa  the  act,  t.'e.  the  refttim  by  the  cleric  to  the  Sheriff;  hoover,  they  told  me^ 
ftai  dkprcaci  the  cleik  rsMk  no  oth^  thk6  the  thdentute  si^ed  by  him  HxA  die  fihenff, 
liUeh  to  me  seemed  bdfiy'eonsideflng  fii^  If^ords  of  t^e  kj^  and  tbiftrefbre  I  did  ib^  tote. 
(Bei£  ^  text  dt  the  fieH  £^,  a^  to  rettfrlh.) 


Fo^ND  the  defenders  not  guilty  of  a  wilful  fatse  return,     llith  t)eceihber3  Adhered* 


No.  16.    1742,  Jan.  21.    CuNirtNGHAil  against  Lord  George  Murray. 

This  was  a  complaint,  that^a  meeting  of  the  freeholders,  of  Perthshire,  at  Michaelmas 
last,  refused  to  enrol  the.  petitioner,  or  appoint  a  day  for  its  being  tried  in  tliis  Court  ;-— 
and  the  Lords  found,  that  only  two  freeholders  bciiig  present  at  the  head  court,  no  com« 
plakit  lay  agun^t  them  for  not  constituting  themselves  into  a  meeting  fw  making  up  the 
rolls.  The  quiesticMi  heire  i^as,  (had  we  come  to  the  merits  of  thd  petitioner'*s  title) 
Whether  diurchJands  retoured  in  1598>  pursuitnt  td  the  act  of  PacliAment  ld94  and 
1597,  to  be  40  shillings  of  old  octent^  do  entitle  to  a  vote  ?  Tlie  case  was  very  well 
argued  in  the  answers  for  Lord  George  Murray,.  &c. ;  And  Royston  told  me  be  was  of 
opinion  with  the  answers.  I  have  also  made  my  observations  on  Ae  back  of  die  petition ; 
and  at  present  indine  to  think,  that  church-lands  extended^,  may,  entitie  to  a  vote  £is  well 
as  tealporaT  htodiL   IStat  Janoary,  The  Lords  Adfaeced. 

}?6.  1 7.     1 742^  Jkn.  *?,  2 K    CuNKiKGttAAt  a^diiid  Ti< tf  tjREEHOLDEIlS  of. 

i^irESHiUE.. 

This  was  a  complaint  of  the  same  kind  with  die  former,  and  though  few  freeholders 
were  present,  (only  five) .  yet  as  they  did  constitute  themselves  into  a  meeting,  we  found 
the  complaint  competent;  but  as  to  the  merits  the  evidence  afforded  of  its  being  a  40  shiU 
Hug  liemd  of  old  exttot^  l^dS  only  chartenT  and  prec^ptsT  of  ctt^  cf^Mdl  by  th'^  siibjects 
fikip^rior,  th«  Boron  of  Itth^l^aiyne  and  th^  Earl  of  Haddmgtoii,  fMai  1602  aAd  ItiOO^ 
ddim*  ta  raet,  wKb  iif^goldeiitirffoM  the  book  in  the  iblit  re^ster,  «  certifi^  by  Mr 
Gofse,  thftf  ^i?  6ld  etttiit  might  Yk  j^tovcxl  hot  <ta1y  Hy  retonts,  but  alsd  by  idfeftxAtois, 
Mlthfe  fi)HDl»<  d^tjyiMII^  Wdh  Tebfaary  1741,  diftAM  by  m^,  tifldef  ^  February  1741, 
£teedMft  of  DumAi^a:rilite  WaSi  quMed,  (Noi.  4;)  tl^bUgh  it  wisil  adMltt^d  thA  d»t  ihter- 
iQcutor  Wid^  Ukfpp^  if»  Ar^tMitang  ImU.  We  hbd  nd  aitewM  f^f  tfa^  Aie^tifa^ ;  but  Mf . 
kir,  AdMtttt^,  whc^iMOfredhMdef^  ^«I3  «dj!mtt«A  Uf  flM  it  fiit  hiMiif,  aftd 
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diowed  the  pvoca^ings  upcux  which  the  petitioner  W^  refused  to  be  enrolled,  and  wherdbjr 
it  appeared,  that  the  peUU(mer''8  laiKby  itnder  which  he  claimed^  called  Doul,  remained 
extended  jointly  with  other  lands  then  belonging  to  the  same  heritor,  to  L.4  old  extent 
as  late  as  1613,  as  appeared  by  the  tax  roll  of  that  year,  whidi  was  an  evidence  that 
there  had  been  no  lawful  division  before  that  time,  and  consequently  that  Doul  was  not  a 
40  shilHng  land  at  tlie  date  of  the  charters  1608  and  1609.  3dly,  That  by  the  valuation 
book,  these  other  lands  jointly  extended  with  Doul  in  the  1613  stand  valued  in  the  re* 
valuation  of  that  shire  at  L.639,  whereas  these  lands  of  Doul,  joined  with  the  petitioner's 
fatherV  lands  of  Balbou^e,  whidb  last  are  L.4  land,  are  valued  at  L.635,  and  ooose^ 
quently,  were  there  a  division  of  the  old  extent  of  these  other  lands  from  Doul,  the 
lands  of  Doul  could  hardly  be  L.l  land ;  and  though  it  was  said  for  d]|e^tiUoner,  that 
the  reason  of  the  high  valuation  of  thesfc  other  lands  was,  that  the  pre^etor  had  piu*- 
chased  other  lands  that  now  went  under  the  same  name,  and  were  jeintly  valued  with 
them,  yet  that  still  rendered  it  the  mcnne  doubtful  what  the  old  extent  of  them  was,  and 
consequently  what  was  the  old  extent  of  Doul  ;«^«Hmd  therefore*  we  found,  that  the  petir 
tioner  had  b^ght  no  sufficient  evidence  of  the  old  extent  ol  his  lands  of  Doul,  ,and 
refused  his  petition.  21st  January  The  Lords  adhered,  and  refused  without  answers. 
Renit,  President— But  Amiston  argued  strongly  for  the  judgment 

No.  18.      1742,  Jan.  21.     Lord  Royston,   liferenter,  and  Captain 

M*Kenzi£,  his  Son,  Fiar,-i^Ro88*shire. 

Ths  question  was,  Whether  Royston,  being  upon  the  roll,  his  son  Captain 
M^Kenzie  could  also  be  enrolled  as  fiar,  so  as  to  vote  when  his  father  shall  not  claim  ?— * 
and  the  Lords  found  that  both  might  be  enrolled  at  the  same  time,  but  with  a  proviso 
and  quality  to  Captun  M'Kenzie,  that  he  shall  have  no  vote  at  meetings  for  elections,  or 
making  up  <^  rolls,  but  when  the  father  is  not  present  or  does  not  daun  a  vote  at  such 
meeting. 

No.  19.    1748,  June  28.    Fe££HOldkrs  of  Edinbukoh,  SuppUcanis. 

.  The  question  was  on  the  construction  of  the  last  act  of  Parliament,  Whether  we  could 
receive  a  complaint  against  persons  standing  upon  the  roll  till  after  Michaelmas  next  ? 
and  without  a  vote  we  agreed  we  could,  nd  reniiente  Frendent 

No.  20.      1 743,  July  20.      LOED  RpYSTGUN'S  Coif  PLAINT.  .     . 

RorsTOH  complained  that  the  last  Michaelmas  court  in  his  absence  and  without  any 
notice  given  him  to  produce  his  writs  had  expunged  him  out  of  the  roll,  cm  whidi  he  had 
stood  from  1706,  against  whidi  hard  Fortrose  had  protested  and  required  the  meeting  to  ^ 
attend  this  court  15th  January,  last  for  a  determination,  and  therefore  prajdng  redress. 
We  then  allowed  him  to  serve  the  parties  conoemed  with  a  copy,  and  he  served  the  person 
who  in  the  minutes  had  objected,  and  the  Preeident  of  the  meeting,  who  put  in  answers, 
and  parties  being  heard,  we  found  that  this  complaint  wa^con^)etent  notwithstanding*^ 
the  late  act  concerning  electians,  (yuAuidam  renit.  tnler  jfieoi  President,  as  I  thought^ 
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€t  me.)  Sdly,  We  found  it  competent,  though  Royston  was  not  there  to  object  to  the 
]u%9i«nt,'iuad  that  Fortio^e/irho  did  protest  w^  not  a  petitioner,  in  respect  of  the  minutes 
agreeing  in  ei&ct  to  answer  ItoysUm  if  he  should  complain.  3dly,  We  sustuned  it, 
though  only  the  person  objecting  and  the  President  were  served  with  a  copy,  as  we  did 
formerly  in  the  case  of  the  Shire  of  Sutherland.  4thly,  We  found  the  proceedings  of  tlie 
meeting  as  to  Royston  void  and  null,  and  ordered  him  to  be  reponed  to  the  roll,  aiid 
would  not  evep  hear  the  defenders  to  show  cause  why  he  should  not  be  upon  the  roll. 

No.  21.  1744,  Feb.  9.  Sir  James^Stewabt  against  Lord  Arnistox,  &e. 

The  Prendent  gave  his  o[»nion  in  strong  terms  that  this  was  no  roll  in  terms  of  tlie 
act  1681,  nor  such  as  was  intended  by  the  late  act  16th  Gea  II. ;  and  2dly,  that  the 
complainer  was  not  on  that  roll ;  and  3dly,  that  the  defence  was  good  diat  the  pcnnt  was 
determined  before  the  freeholders.  Dun  was  of  the  same  opinion.  Hoyston  thought  that 
this  was  the  roll  to  be  called ;  2dly,  he  thought  the  complainer  was  upon  the  roll.  He 
thought  also  the  third  defence  not  good,  because  they  did  not  find  that  the  complainer 
was  not  to  be  called  but  that  the  roll  was  not  to  be  called,  and  therefore  was  for  the  com* 
plaint  Justice*Clerk  thought  this  was  the  roll.  To  the  second,  that  the  dubiety  was 
sufficient  to  excuse  diem  from  the  penalty,  and  he  thought  the  third  defence  good.  Minta 
thought  the  second  defence  good.  Balmenno  thought  this  was  the  roll  referred  to  in  the 
act.  To  the  second,  bethought  the  complainer  was  on  the  roll^  but  thought  the  third 
defence  good.  Monzie  thought  this  the  rcdl  referred  in  the  last  act  To  the  second,, 
thought  it  doubtful  and  therefore  was  for  the  defence.  To  the  third  was  also  for  sustaining 
it     Haining  thought  this  was  the.  roll,  and  I  think  was  for  repelling  all.     Strichen 

ft  , 

thought  this  was  the  roll  referred  to  in  the  act  16th  Greo.  II.  To  tlie  second  he  thought 
the  defence  good,  and  also  the  third.  I  thought  this  was  the  roll  to  be  called,  but  that 
be  was  not  bound  to  call  dead  men,  but  I  thought  the  other  defence  good.  Murkle 
thought  this,  not  tbs  roll^.  and.  also  thought  the  other  two  defences  goodjr'—and  with^Iiini. 
agreed  Leven* 

No.  22.    1745>  Jan.  18.    Case  or  Rekfrewshius.. 

On  report  of  Amiston,  found  that  a  retour- reciting  sundry  particular  lands  and  the  ddt 
extent  thereof  severally  in  the  descriptive  clause,  and  the  valtn,  clause,  valuing  tlie  hailb 
in  cumdb  to  a  certain  sum,  but  agreeing  whh  the  particulars  wlien  summed  up, — found 
I  say  that  that  was  a  sufficient  voucher  of  the  old  extent  of  the  lands  as  rated  severally  in  : 
the  descriptive  clause.  Another  retour  of  a  wadsetter  in  the  lands  of  EUersIie  which  hekk 
blench  of  the  reverser  for  a  penny  and  the  non^en tries  discharged;  thia  retoiu  ia  tba 
descriptive  clause  calls  it  the  L.5  land  of  old  extent,  but  in  the  takiu  clattse>it.]s  valued' 
to  one  penny  Ipoth  tmporejpom,  andnow  diat  the  non*entry  duties  were-diadiaiged.     In 
support  of  it  they  also  produced' a  charter  designing,  them  at  LUi-land^  and' appealed  to  a 
roll  in  Exchequer,  but  which  is  said  to  be  only  a  copy.     But  the  Court  liiou|^t  that  by 
the  act  1743  no  other  proof  of  old  extent  could  be  admitted  but  a  retour  before  1681,  and 
therefore  19th  January  (to  which  they  took  it  to  advise)  they  sustained  the  olQect^n. 
Fiifc  2!W  February,  <No.  Sik); 
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Nos.  as,  24,  25,  26.    1745,  JSan.  7, 19.     Hamilton  Q9  AiKsmsBABrs- 

DUNDAS  OF  CaSTLSCARY — ^HA5f ILTOK  OF  AlRDRIE,  &C. 

Om  my  report  sundry  objections  were  sustained  against  persons  on  the  roll,  particularly^ 
Hamilton  of  Aikenhead,  who  produced  his  infeftment  in  land  oi^  a  retour  in  1741  re- 
turning them  to  L.IO  old  extent,  and  to  supply,  the  want  of  a  retour  before  1681  referrai 
to  the  respond*book  in  Exchequer  irom  1591  to  160G,  where  it  is  inserted  agreeably  to  that 
extent,  and  was  taken  from  a  retour  then  mpide  and  a  precqyt  from  die  Cbanoery  iqpon  it 
to  one  John  Maxwell,  but  the  retour  itself  lost,  and  the  record  of  it  in  Chancery  also  lost, 
as  most  of  these  records  are  before  1660.  And  Dundas  of  Castlecary  produced  extract 
sasine,  proceeding  on  and  rating  verbatim  the  precept  frtHn  the  Chancery  on  which  it 
proceeded,  wherein  his  lands  are  designed  40  shilling  old  extent  and  L.&  new,  and  he 
appealed  to  the  respond-book  of  that  time  in  Exchequer  agreeing  therewith ;  yet  because 
of  the  express  words  of  the  act  1743,  that  no  person  should  be  entitled  on  the  old  extent 
unless  such  extent  is  proved  by  a  retour  bef<Hre  16th  September  1681,  the  objection 
was  sustained. 

3d]y,  Hamilton  of  Wishaw  produced  a  retour  in  1682  retouring  his  lands  to  L.2.  6s.  8d. 
both  of  old  and  new  extent,  and  the  feu-duty  the  same.  The  Lords  sustained  the 
objection  that  the  old  extent  was  not  distinct  from  the  feu-duty,  and  found  that 
the  act  1681  was  not  in  that  respect  altered  by  the  act  1748.  Amiston  at  first  differed, 
and  Sjud  he  did  not  understand  that  clause  of  the  act  1681,  but  upon  reading  the  retour' 
whereby  it  appeared  that  they  were  kirk-lands  he  also  agreed,  because  there  never  was 
any  extent  of  them.     But  I  believe  in  that  he  was  wrone. 

4thly,  Hamilton,  of  Airdrie  was  infeft  in  lands  valued  at  L.S40,  and  his  wife  and  her 
two  sisters  were  infeft  as  heirs  to  th^  father  in  1702  in  lands  valued  at  L.73.  The  two 
sisters  were  dead  and  she  apparent-heir  to  them,  and^  the  whole  together  was  more  than- 
L.400,  and  the  Lords  found  that  the  valuation  of  the  lands  wherein  his  wife  was  infeft' 
might  be  conjoined  with  his  own,  but  that  the  valuation  of  the  lands  wherein  she  is  only 
apparent^heir  could  not  be  amjcnned ;— and  therefore  sustained  the  oljection.  All  these 
found  without  putting  a  vote. 

5tbly,  Hamilton  of  Westbum  produced  an  infeflment  in  the  just  and  equal  half  of  a  20 
merk  land,  and  that  it  was  a  merk  land  was  admitted  to  be  proved  by.a  retour  in  Chan- 
cery in  1625  in  fevours  of  M.  of  Hamilton,— -and  produced  a  ccmtract  of  division  betweeo, 
the  herkon  of  the  two  halvel  in  1671  dividing  and  ascertaining  the  share  of  eadi,  and[ 
aoeording  to  thai  division  Westbum  had  full  possesnon,  though  his  iufeftments  continued 
atiD  in  the  nocount  the  half  of  such  a^  20  merk  land.    Aniiston  told  us  the  Hopse  ofj 
Commons  had  found  (I.  think  in  an  election  of  Dunbartonshire)  that  such  infeftments  in, 
thahalf  of  lands  Jim  indivuo,  are  no  titles,  because  the  possesnon  being  p-o  in£inw  couldf 
not  be  called  poastsoon  of  a.40  ^billing  land,— -but  he  thou^t  that  this  contract  of  diviaofi^ 
bdng  before  1681  and  posaesnon  conform^  waa  nifficient   But  otbm  thought,  (mkr  fsoar 
Tinw^ald  tt  ego)  that  if  the  infeftment  without  any  division,  wonld  notffv^  a.  title,  a  prv 
vale  contract  of  partiescould  be  no  legiil  evideqce  against  thq  other  freeholders  of  tbm^ 
equality  of  the  division,  or  that  Westbum^s  share  is  either  a  half  or  a  tei^  part  rf  thn 
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old  extent  no  more  than  it  would  be  of  the  valuation ;  but  that  legal  evidence  behoved 
to  be  brought  of  it  in  a  proper  ^otfkrt^  aiid  sid®  diere  A0&9  not  appear  aiiy  le^al  divisbn ' 
of  the  extent,  Weatburn  has  no  title,  and  by  the  act  1743  no  division  after  1681,  or  to  be 
now  made,  can  avml ; — and  it  carried  by  the  Presidents  casting  vote  to  sustain  the  ol^ee* 
tion.  7th  February,  Adhered  as  to  Westburn. 

No.  27.    1745,  !Peb.  13.    Brebstek's  Case, — Caithness-shire. 

-  ■     »       . 

Ths  question  was  upon,  ^ndairof  Brebster,  Wksther  he  had  rigbtfp  vole  ft  ^e€l!ioii& 
(which  came  before  us  pursuant  to  the  late  act  1743)  who  was  infeft  in  lands,  and  teinds 
of  his  own  lands*  vahied  aifeiove  L.400,  wheFec^  the  teinds  haji  beensqiaratel j  valued  m  1 70S  * 
at  L.62,  but  without  these  teinds  the  valuation  did  not  amount  to  L.400  ?  The  Lordtf 
found  he  had  a  title.  Kilkerran  spoke  against  it,  but  did  not  vote.  Strichen  voted  against 
it,  and  Amiston  was  absent.    The  rest  wer^  I  think  for  it. 

No.  28.  1745,  Jan.  5.   SiR  William  Maxwell's  Case^ — ^Lanarkshire. 


Thc  Lords  unanimoudy  repelled  the  objection  to  Sir  William  MaswelPa  saaine  thai 
the  witnesses  had  not  .^gned  the  pages ;  and  2dly,  that  the  notary  had  not  in  his  attesta- 
tion numbered  the  leaves  ;«-4md  sustained  Sir  WilHam'^s  vote. 

No.  29.    174^^  Feb.  ^.    Cask  07  DuHAARxaKSBiRF.* 

They  found  the  books  of  Chancery  were  a  public  record,  and  suffident  eridionce  in 
terms  of  the  late  statute  of  the  old  extent,  though  the  special  retour  was  not  to  be  found ; 
and  sustained  the  Duke  of  Lennox^d  retottr  (which  was  the  subject  of  tbe  question)  suffi- 
ei^nt  evid^ioe,  though  in  theva/eat,  clause  they*  were  not  ^separately  valued,  but. they  were 
aU  separate  in  the  descia|>tive  and  other  clause,  and  the  total  in  the  tatm.  clause  was.  L.l. 
ISs..  8d.  Soots  more  than  the  {lacticudars^"  which  was  but  a  small  <rror  cahdiyrhcm  there 
were  72'  articles. 

No.  80.    1745,  Feb.  6,        Case  of  Boss-SHiRE« 

Mb  M^KsVzis  of  Seaforth  having  in  terms  of  the  act  I74S  ocnnplained  of  Monro  of* 
TeaniHiic^  and  otb^is,  and  seryed  tl^em  with  it  upon  oi^t  warrajpit,  ibegf  aqtwitbsticn^g 
thereof  at  Mifsjhad|mafi  last  turned  them  out  of  the  roll,  u|xm  which  Monro^  &«.  ooi^lain-,T 
ed.  Upon  answers  yre  found  the  fredioldeirs  had  no  power  to  turn,  them  out  of  the  ix>ll,  . 
aisd^  that  therefoi^e  they  we^e  to  be  hcjd  i^^  ^tUl,  pn  the  soli,  bu^  p^4u4i|qe  of  sucjb  ju4gB^At . 
a#:^h^  be  giyep  i^  th^  ot^^  ^pmipi^fiiit  a§ail)8t  thf^,  fu^  fouled  ^91  liable  in  J^lQjiffiapr^ 
Ii|^  .of  exposes  aod  <^ns^im  ,of  decpreeU-^ut  we  lrQ^ld•  give  ]m>  ^iii%ment  Jigfiinst . 
Seaforth  because  of  privilege,  nor  against  Gorloch  becf^ise  hift,<lwel]^ing<hou6e  Qpt,4esi|pi«  .. 
«d  in  the  execution. 

No.  81 .    1 745,  Feb.  7.    Case  of  Hamilton  of  Westburn. 

-iSteeNet#.-ofl*o.?S|-&c  . 
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NoiS2.    1745,  Feb.  13.    Case  FROM  Abekdeekshirc. 

On  a  complaint  Lord  Braco,  &c.  against  certain  freeholders  in  Aberdeenshire,  the  like 
question  occurred  as  we  dedded  19th  December  1740,  (No.  5.)  betwixt  Sir  James  Came^e 
agmnst  the  Freeholders  of  Meams,  Whether  vassals  of  forfeiting  persons  who  now  hold  of 
the  Crown  but  took  not  the  benefit  of  the  Clan  act,  and  thesefore  their  superiority  imty  still 
be  sold,  I  say,  whether  they  are  (entitled  to  continue  on  the  roll  while  they  so  hold  of  the 
Crown,  agreeably  to  25th  act  Pari.  6th,  Jas.  11.  ?  And  wefoulid  they  were. 

No.  S3.    1745,  Jan.  25,  Feb.  18.    Case  op  Gibson, — ^Tiveddale. 

4 

A  COMPLAINT  on  the  late  act  was  given  in  against  sundry  as  not  having  right  to  be  on 
$he  roll,  and  among  the  rest  against  Thomas  Gibson  of  Boreland,  and  accordingly  war- 
raiit  was  granted  and  executed ;  but  when  they  came  to  insist,  they  insisted  against  George 
Gibson  who  alone  was  on  the  roll,  and  not  Thomas.  We  first  found  it  not  competent  to , 
must  against  George.  Now  they  reclaimed,  and  we  appointed  it  to  be  seen,  and  the  petition 
and  aoawers  came  to  be  advised  February  13,  when  we  adliered. 

No.  84.    1745,  Feb.  22.    CuLCAiBN's  Case, — Ross-shi&e. 

Thx  Lords  repelled  an  objection  to  Culcaim^'s  vote  that  it  was  a  right  redeemable  by 
Sir  Robert  Monro  folr  100  merks,  and  there  was  no  clause  of  requidtion  and  therefore 
was  DO  inx>per  wadset. 

m 

No.  33.    1745,  Feb.  22.    Hugh  Crawfurd*s  Case. 

T^nis  is  the  same  case  as  is  mentioned  18th.  January  last,  (No.  32.)  Mr  Crawfurd  having 
lecUdmed  agunst  Amiston^s  interlocutor  given  by  our  direction,  the  Lords  adhered,  and 
fthind  he  had  no  vote  ;-''«4md  we  pronounced  the  Kke  interlocutor  the  same  day  in  the  case 
of  Andrew  Campbell  in  the  same  shire,  and  rejected  his  vote,  renU,  Drummore,  Kilkerraii>  ' 
Dun,  Bafanerino. 

No.  S6.    1745,  Feb.  26.    Case  op  BtJDOE, — Caithness-shire. 

BuDOfi'  of  ToftingdUV  right  was  quarrelled,  whid^  was  an  infeftment  in  lands  tliat  for* 
iiMrly  hdd  of  the  hospital  of  St  Magnus  and  Toftingall,  purchased  from  UlbsCer,  as  deriving 
yj^ht  fri$in  Earl  oj^  Breaddbane,  the  superiority  and  the  patronage  of  the  hos][Htal  so&ras^ 
concerned  the  superiority  of  these  lands.  We  had  great  doubt  of  the  right  c^  superiority 
wliether  die  patronage  woidd  cany  k,  but  I  observed  that  if  the  person  is  infeft  and  in- 
pteliesaon  we  cannot  enquire  into  the  pfeferenoo  of  another  i  and  werepelled  the  objection^  ' 
ff^mL  ionium  Justioe^Clerk,  and  Minto. 


J 


No.  S%    1 745,  Feb.  26.    Lord  Deummore's  Case. 

Loan  DauHMoax^s  vote  was  objected  to  as  to  that  part  of  his  lands  whidi  had  been  pur- 
chased Ccom  Pfestongrange,  anda  voluntary  divimon  made  by  them  of  the  valuation,  at  which 


J 
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rate  it  was  inserted  in  the  Cess  books  by  orders  of  the  Commissioners  <^  Supply,  without 
any  evidence  that  the  dm«on  was  equal.  Answered,  That  by  comparing  the  rental  at 
which  Drummore  bought  with  the  rental  of  the  remainder  and  the  valuation  of  the  whole 
lands,  it  would  appear  that  the  diviuon  was  equal ;  but  tiuit  we  could  make  no  enquiry. 
It  was  sufficient  that  the  Commissioners  had  so  valued  it.  The  question  was,  Whether 
we  should  enquire  into  the  equality  of  the  diviaon  or  not  ?  and  it  carried,  not,  renii.  tnfin* 
alioa  President,  ef  me ,— andit  was  admitted  that  the  Commissioners  are  not  in  use  to  enquire 
into  the  equality  wh«re  parties  make  a  division  among  themselves. 

No.  S8.  1745,  July  10.  Case  of  Mr  Geobge  Skene, — ^Aberdeenshire. 

Thx  case  of  Mr  George  Skene  was  that  he  had  lands  in  property  valued  so  much,  and 
also  a  separate  fishing  valued  at  so  much,  amounting  both  to  above  L.400,  so  the  question 
was,  Whether  this  fishing  could  give  right  to  vote  ?  Found  that  it  did. 

No.  S9.    1745,  July  10.    Case  of  Dunbartonshire. 

Ws  gave  the  same  judgment  (as  above)  in  the  case  of  Campbell  of  Succoth,  who  liad 
a  salmon  fishing  separately  extended  to  two  merks  old  extent  in  the  Earl  of  Marr^s  retour 
in  1635. 

No.  40.    1745,  July  18.      Monro  op  Culcairn's  Case. 

A  WADSXT  to  hin^  by  his  father,  of  a  superiority  that  yidded  about  L.26  yearly,  re- 
deeinable  for  1000  merks,  but  not  reciting  any  suiii  given  or  borrowed,  and  without  any 
clause  of  lequisidon,  was  found  to  be  a  good  title  to  vot^ 

No.  41.    1745,  July  28.    Case  of  Chalmers  of  Balnacraio,-— Aber- 
deenshire. 

Chalhees  of  Balnacndg  produced  a  retour  in  certain  lands  in  1739,  valumg  them  to 
L.3  old  extent,  and  L.12  new,  with  two  retours  in  Jands  of  the  same  name,  and  retour- 
ing  them  to  the  same  extent,  one  in  1563,  and  another  in- 1574;  but  then  there  was  a 
retour  in.  lands  of  the  same  name,  and  in  the  same  family,  in  16^,  extending  them  to 
half  a  merk  old  extent,  and  two  merks  new  extent  The  question  was,  whether  he  had 
a  title  to  vote?  I  doubted  not  that  in  1563  and  1574  the  family  had  a  good  vote;  but 
then  I  could  not  suppose  that  the  inquest  16j30  retoured  without  any  evidence  at  all  re- 
stricting the  old  and  new  extent,  though  it  does  not  now  ap'pedSr  how  that  restri^on 
came,  whether  by  sale  of  part  of  the  lands,  or  otherwise,  whereas  the  inquest  1799 
behoved  to.  retour  in  terms  of  the  old  retours  1563  and  1574,  if  the  retour  1680  was  not 
laid  before  them.  But  the.  rest  w&e  unanimously  a£  a  difi^rent  opinion,  and  i^qielled  the 
objeotioiL    98th  July,  Adhered. 

2l2 
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No.  42.    1745,  July  so.    Sib  Robert  Mokbo  against  M'S.EKnE,  &a-^ 

ROSS-SHIBE. 

TjfE  first  qv^^s^km  wafl^  Whether  va^sais  of  tbe  Earldom  of  Mjomf  mi  Lordships  of 
ArdnieBAch,  could  vote  biocAiise  of  the  a(^  of  Janies  IJI»  iga4  J^me^  VI. ;  aad  ScUy,  thiat 
spoae  of  tjiem  fonper]/  held  of  the  family  of  Seafortb ;  and  fcfolh  superior  and  vaaisal  werr 
forfeited ;  and  though  th^  vassalsf  purchas^  thdr  own  predooewaoi  tstateSi  yet  they  difl 
not  purchase  their  superiors  estate  P  We  repelled  the  objection,  both  because  the  act  of 
Parliament  did  not  ppon  the  existence  of  a  second  son  eo  ipso  vest  the  right  in  him,  aiuL 
1)ecause  the  respondents  were  infeft,  and  in  possession  held  of  the  Grown^  in  terms  of  the 
act  1681. 

No.  43.    1746,  Jmje  6.    SiB  MicHAEL  SnimAf^T  oguimt  The  Town  of 

Paisley. 

The  Lords  found  tlie  t^ficxijitm  i^gainst  two  i^S^^  tite  nocita^M  of  tlie  bui^,  fftitt 
refused  the  new  execution,  because  not  within  the  times  limited  in  our  act  of  sederunt, 
which  hindered  us  from  entering  into  the  cpiestion,  whedlier  ecMlhiamnifieB  can  Tote  by  a 
4ekgate,^— 4iut  most  of  ua  seemed  to  thii^  tfaey  cuBOt 

No.  44.  1 746^  June  4, 1 4.  Robert  Cleland*^  Case. — ^LinlithgowshirEv 

CtCLAND  produced  a  retour  in  1062,  septem  bowUarum  terrarum  de  Wester  Kincayill, 
lnoaring  thut  vAkiU  L.T.  6iB.  6d.  mau^  it  ^atUmftvobiaimi  iaapiin^.  pm^  -and  that  Itiey 
hoki  of  the  Crown  6ee  £»-  paymeiit  df  L.7  «f  feuifarty,  as  a^pattiDii  df  fLJfi,  ptfthk 
for  the  whole  lands  of  Eincavill  by  the  ancioit  iBfef4»eiit%'  with  4i.  M.  ts-oi^fwatfab- 
iimMi  rentalu  pro  pradktU  7  hotoaiu  terrarum.  The  question  was.  Whether  this  was 
evidence  of  L.7.  6s.  8d.  of  old  extent  ?  which  resolved  in  two  questinos^  Ut»  Whether 
the  clause  In  the  act  1681  (distinct  from  the  feu-duties)  is  repealed  by  the  last  act  in 
1743  ?  8dly,  Whether  this  appeared  to  be  old  extent,  distinct  from  the  feu-duty  ?  for 
which  last,  the  chief  ar^ment  wa3»  that  the  retour  bore  the  &u-diity  oijginally  to  h^ve 
been  only  L.7,  and  the  6s.  8d.  was  an  augmentation^  whereas  the  old  extent  was  always 
L.7.  6s;  8d.  Arniston  argued  long  for  the  vote,  particulariy  that  the  act  1743  implied 
that  ev^ry  person  produciji^  a  retour,  bearing  the  lands  to  be  40  shQlliiigSi  must  have  a 
vote.  The  Lords  repelled  the  objection;  and  sustained  thi^  vote.  /Vu-were,  Drum* 
more,  Haining,  Amiston,.  Dun»  Bqlme^o,  Murkle.  C<m.  were,  Justice..Clerk,  Minto, 
Tini?;ald«  it  igp.  Strichen  iipfi  Kjj^teee.-*-4th  June  174S,  jj^t^red,  4th  June  1746^  and 
sus^iined  the  objection.     14th  June,.  Adhered^ 

*i*  The  case  c^M^Cara,  34th  June  174T,  here  referred  to^  is  mentioned  aafpUdws: 

HCm^s giandfirtimr  WM  inftft  in  l^^cm  a  TOtour iftj«lmsta^i% foifftfr pwtof  tiie 
fiuids  of  Drimmie,  vakn,  fiimc  per  ammm  51s.  lOd.  etan  martis  4^^  ^^  coimM^M 
Hmpori  pacU  (aslmn,  em  duplkation/f  dkk^  nkTknue  primo  camo  introitus^  et  quod  titiftur  dt 
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S.  D.  N.  pro  annua  foluiiane  iidarum  wnunarKm,— and  in.  1666-7  he  was  infeft  in  Henry^i 
quttcter,  bearing  9«od  vdeiU6S».  8d  et  tempore  pads  ianium,  and  that  the  feu-duty  wns 
538.  8d.  eum  parU  martig  et  dtvcriU  debitia  et  amsuetie,  una  cum  duabus  s^Aidta  in  notam  aug^ 
mentalionem  rentatie  eum  dupUcattone^  &c.  and  this  respondent  stqod  enrolled  as  afyaientAeir 
to  his  grandfather,  so  thaf  the  questions  were  the  same  as  in  Cleknd^s  case,  4di  June 
1745,  and  4th  and  14th  June  1746,  (No.  44.)  and  we  fcnind,  as  we  did  uhiniaiely  in 
that  case,  that  M^Cara  Iiad  no  vote. 

No,  45.    1746,  June  19.     Case. FROM  Aberdeenshire. 

Ik  this  case  of  Thomas  Burnet  of  Criggie,  to  whom  Us  father  disponed  an  estate 
on  which  he  was  infeft,  held  of  the  Crown,  and  immediately  disponed  it  back  to  his  father, 
to  be  held  blench  of  himsdf,  the  Lords  repelled  the  objection,  ttxto  flre.  JPro  were, 
Justioe^Clerk,  Strichen,  Kilkerran,  Monzie,  MtuUe,  Leven.  Con.  were,  Drumroorf, 
HaiOHigt  Diina,  TiQwaldy  et  ego,  and  the  Pre^dent  seemed  to.  be  of  our  opinion.  19th 
Jink  1746  Altopad,  aipd  snstaioed  the  olgection.     Fufc  that  date,  (as  follows  : ) 

A  itclaimiiifg  bill  was  advised  agpiast  our  interlocutor,  marked  90th  July  last,  in  the 
ease  of  Thomas  Bvmet  of  Crij^,  which  we  altered,  aiud  sustained  the  objection  against 
his  Tote.  For  this  last  interlocutor  were.  President,  Drummore,  Haining,  Dun,  Monzie^ 
Tinwald,  et  ego.     Con.  was|,  Minta     Strichen  would  not  vote.     All  the  rest  absent. 

No.  46.      1747,  June  12.      Elections  of  Nairn. — Brodie  against 

Brodie,.  &c. 

• 

At  an  election  that  haf^ened  in  1735,  in  the  diire  of  Nairn,  theie  was  a  seceseion 
ef  the  minority  of  the  heritors,  who  went  to  the  Sheriff  ^s  house,  and  mjade  an  election,  by 
themselves,  and  made  a  roll  of  the  freeholders,  which  they  entered  to  be  recorAeAj  leaving 
out  several  that  were  on  the  other  side,  and  who  Had  voted  at  fonaer  elections,  and  the 
Sheriff  being  on  theur  side,  the  person  chosen  by  them,  via.  Lethem,  was  returned,  add- 
their  roll  recorded.     From  that  time,  there  was  neither  Michaelmas  court  nor  election  in. 
Nairn,  till  the  Michaelmas  court  1743,  after  the  act  16th  Geo.  II.  regulating  these  en- 
lolments.   There  was  a  petition  lodged  in  Parliament  against  Lethem^s  election,  but  it  was 
allowed  to  drop^  and  Lethem  sat  the  whole  Parliament    At  Midiaelmas  1743,  Brodie 
of.  Spynie,  and  others^  who  had-  been  lefl  out  of  the  roll  1735,  but  had  been  before. 
eproUed,  and  never  regularly  turned  out,  craved*  to  be  admitted  to  the  roll,  and  it  was 
objected  that  they  could  not,  in  respect  they  had  not  produced  any  titles  in  the  derk^s 
bw^^^vo  months  before,  as  the  act  16th  Geo.  directs.     However,  it  carried  to  enrol 
them ;  and  Lethem  complmned  to  us  in  November  1743,  as  he  also  did  of  the  qualifica- 
tions of  some  of  them.     And  this  day  we  found  only  those  who  were  in  the  election  roll 
1735,  were  constituent,  members  of  the  Michaelmas  meeting  1743,  and  that  therefore  the 
perwms  oompfaoned  of  oonld^not  agreeably  to  tibe  act  bie  added,,  without  produdog  their 
titles  as  that  act  directs,    Renii.  mnAtnik  Amiston,  Tiiiwald,  &c.  who  insisted  that  the 
roll  173iS  was  not  a  roll  ma^  u]>  at  an  election,  though  in  the  minutes  it  was  expressed 
in  the.  ^iuld  fecn^b^u^e  of  the  aess^ssiop^.and  that  it  was.made  only  from  memory. 
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No.  47.    1747,  June  24.    Colonel  $tewart*s  Case, — ^Wigtonshire. 

Colonel  Stbwabt  was  infeft  on  his  father,  Earl  Galloway,  and  Lord  Garlies^  resigna- 
tiiMi,  and  Captain  Hay  on  his  brother  Sir  Rpbert  Hays's  resignation,  in  fee  and  liferent 
in  their  respective  lands,  excluding  their  heirs  and  assignees,  and  failing  them  by  decease 
to  return  to  the  granters ;  and  in  Colonel  Stewart^s  rights  he  is  enaUed  to  burden  the 
lands  with  L.400  sterUng.  The  objection  was,  that  this  was  no  right  of  fee,  because 
th^y  did  not  descend  to  heirs  or  assignees,  nor  could  not  be  sustained  as  a  liferent,  be- 
cause it  was  but  a  nominal  and  fictitious  right  created  to  give  a  vote.  We  repelled  the 
objection,  and  sustained  both  votes. 

No.  48.     1747,  July  9.     Election  of  Tweddale, — ^Dickson  of  Kil- 

BucHo*s  Cass. 

Lakds  valued  at  L.5  in  1 659,  the  one  half  was  feued  and  con&med  by  the  Crowd, 
and  .they  possessed  pro  divito  since  that  time,  and  it  was  sud  there  was  a  legal  divinon 
without  telling  us  how,  but  it  was  not  by  a  retour.-*»Dickson  of  Kilbucho  got  right  to 
one-half  from  his  father,  to  which  Captain  Murray,  ttc.  objected  on  the  act  1743.  And 
we  found  that  Klbucho  had  no  suffident  title. 

No.  49,  1747,  Nov.  10.      Kerr  (]^atW/ Redfath,  &c. 

Th£  case  of  Redpath  was  a  retour  in  1666,  retouring  both  old  and  new  extent  7 
merks  and  4  (40)d.  and  the  feu-duty  7  merks  and  40d. ;  and  Newbigging'^s  case  was  the 
same,  but  that  in  the  feu-duty  there  were  8s.  ta  aagtaaito/umem  rentalii ;  the  same  with 
Cleland's  case,  4th  June  1745,  and  14th  June  1746 ;  and  with  MCara's  case,  24th 
June  1747 ;  and  we  gave  the  same  judgment  Frimrose^s  case  is,  that  he  is  by  his 
mother  one  of  thr^  HfSrs^portioners  in  a  40  shilling  land,  and  has  a  dispoation  from  the 
last  vassal,  on  which  he  is  infeft  base.  We  sustained  the  objection,  rmiUnU  Amiston  in 
the  whole  points ;  and  several  others  voted  for  the  interlocutor  in  the  two  first  cases  only, 
as  they  declared,  because  of  the  former  judgment 

No.  50.    1 748s  June  7.    Home  Campbell  against  Sir  John  Home. 

Found  it  not  competent  to  the  freeholders  to  judge  of  the  objection  against  Sir  John 
Home,  because  the  alteration  alleged  happened  before  1st  December  1743.  idly.  We 
found  it  no  good  objection  agunt  a  proprietor  in  possession  upon  a  proper  title,  that 
there  is  an  expired  adjudication  and  infeflment  upon  it  without  possession.  We  found 
it  unanimously ;  and  by  a  majority  found  expenses  due,  for  there  was  no  place  here  foir 
the  penalty  in  the  statute. 

No.  51.    1750,  June  20.     Sinclair  of  Southdun  against  Suth£RLakx> 

ofForse. 

Southdun  was  refused  by  the  heritors  to  be  enrolled  in  1744,  and  oomptamed  to  us» 
but  observing  that  ike  evidence  of  his  valuation  waa  not  dear^  did  not  insst,  but  appliad 
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again  to  be  enrolled  in  1749,  after  getting  the  raluation  of  bis  latids  pvoperly  divided, 
and  was  refined,  and oompbnned  again  to  us;  and  a  question  occurred^  Whether  a  per- 
son refused  by  one  Michaehnas  meeting,,  can  on  the  same  title  be  reoeived  by  another  ? 
and  on  that' point  we  differed.  Kilkerran  thought  he  oouM  not,  and  I  thought  he  oould, . 
but  we  waved  the  question,  and  j(»ned  the  two  compbunta;  and  found  the  petitioner 
entitled  to  be  enrolled.  Then  the  defender  demanded  expenses,  because  they  could  not 
enrol  after  a  former  meeting  had  refused ;  but  we  found  them  net  entiiled  to  any  expenses. 

Na  52.    1751,  Feb.  6.    Sutherland  against  Sutherland. 

SwiNXiB  comjdained  of  the  ireehdders  of  Caithness,  for  refusing  to  eiux>l  him  at 
Michaelmas  1749.     Their  chief  defence  was,  that  hb  lands  of  Risple  (Reisgill)  were 
valued  in  cumtcb,  and  jmntly  with  the  lands  of  Langwell,  which  hold  of  Breadalbane, 
(now  of  Ulbster)  and  liad  been  most  irregularly  and.  iniquitou^ly  divided  by  a  mee^ng  of 
llie  Cimimissioners  of  Suj^ly  in  June  1740,  so  as  of  L.800,  at  which  both  estates,  stood 
valued,  lleisgill  was  by  them  valued  at  L.421.  5s.  6d.  and  Langwell,  though  of  mucb 
greater  real  rent,  was  valued  only  at  L.378. 14s.  6d. ; — ^for  setting  aside  which  valuation  a 
reduction  apart  was  ridsed  by  Langwell,  which  came  before  me,  and  the  compliant  beings 
ddayed  till  that  reduction  were  finished,  I  reported  it  this  day.     There  were  sundry  rea^ 
sons  of  reduction ;  and  as  the  case  appeared  to  me,  tlie  division  of  the  valuation  was  very 
iniquitous.     But  as  an  objection  was  made  to  our  power  or  jurisdiction  to  review  the  acta 
or  proceedings  of  the  Commisffloners  of  Supply,  I  reported  only  that  declinature,  together 
with  one  reason  of  reduction  which  we  behoved  to  judge,  though  the  diE^clinature  were 
sustcuned,  viz.  that  the  persons  who  made  the  division  could  not  act  as  Commissioners  of 
Supply  in  1749.     As  to  the  declinature,  the  pursuer  insfsted  on  our  general  power  as 
supreme  Judges  in  all  civil  causes ; ,  2dly,  Our  power  with  respect  to  the  old  taxations ; 
Sdly,  A  clause  in  the  act  of  convention  1^67  in  fine.     Answered,  the  valuing  of  lands    " 
was  no  civil  cause  at  aH,  and  the  Commissioners  were  a  commission  of  Parliament,  ap«. 
pmnted  occasionally,  or  from  year  to  year,^  to  perform  a  certain  office  which  no  person^ ' 
has  any  power  to  do  but.  in  virtue  of  that  commission,  and  is  quite  diflerent  from  the 
method  of  levying  taxations  imposed  by  the  old  extent,  and  proportioned  by  the  respec- 
tive superiors  and  vassals,  and  the  Bishops  and  other  Clergymen,  and  their  vassals,  among 
themselves,  withonr  any  oommiBfikm  of  Parliament ;  and  the  act  of  convention  1667,  in 
the  clause  referred  to,  is  only  an  carder  to.  the  Commissioners  to  bring  in  such  part  o£  the 
ibrmer  taxation  as  was  not  then  brought  in^  and  adds  a  very  necessary  clause,  in.case  any 
suspension  of  that  tax  had  been  passed,  that  these  suspensions  should  be  first  discussed,, 
but. no  suspension  of  Ctes  is  allowed.     As  to  the  foresaid  reason,  of  reduction,  there  are 
two  dauses  in  the  act,  one  of  them  authori^ung  the  persons  tlierein  named,  or  such  of 
them  as  had  qualified,  or  should  qualify  to  be  the  Commissioners,  and  tlien  after  some 
other  clauses,  there  fiillows  a  prwUoy  that  none  oi  them  should  act  in  execulkm.of  tiiat 
act  till  he  shiould  first  take  the  oaths  of  aOegeance  and  a]bguration,.under  the  painof.L.20 
sterling;  Aerefore  Swinzie  alleged  that  these  Commissionav  had  before  qualified,  and 
therefem  were  by  the  first  clause  appointed  Commissbners ;  and  though  they  did  not 
qualify  in  virtue  of  tj^e  ii(t  1749^  their  pioceedixi|s  wen^  not  void,  and  they  were  only 
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IkMe  b  the  penalty,  for  the  aet  ndj^  no  more,  etnbilof  fmmm  aWnft  km  pmm  omUMm 
est.  The  Lords  were  divided  as  to  the  decHnatoxe.  ESikemm  was  deair  lor  JiyBity 
it,  because  sundry  other  rights  depended  on  valuationB  besides  the  Cesn^  aot  osly  eleo-* 
tions  to  Parliottieiit,  but  heritors  interest  in  diviskm  (tf  oomnieotiefl^  and'oihars.  Cka  the 
other  hand,  Preindent  seemed  to  thmk  that  we  had  no  jiurisifiotion,  fboiigh  he  89W 
many  inconveniences  ttcm  finding  so,  and  was  inlling,  if  possilde,  to  wave  decidil^  ^  i 
and  I  inclined  to  the  same  opmon,  though  I  saw  the  same  ineonveBienc;^.  Tfam^fare 
they  proceeded  to  the  other  reason  of  reduction,  and  found  that  these  Commissioners 
not  having  qualjified,  by  taking  the  cuaths  in  execution  of  the  aet  174f9,  were  not  capable 
to  act  in  dividing  the  valuation,  and  sustained  that  reason  of  reduction,  me  ionium  renit, 
and  in  respect  of  that  judgment,  they  on  the  othor  question  dBsmisscd  Swiane^  cwaeylaiRt^ 
and  found  him  fiable  in  the  penalty  of  L.dO  sterling.    2&th  June,  Adhoesd. 

No.  63.    nsu  Feb.  1 2.    Siji  J.  Gobdon  agaiwt  Su  J.  GoaBOK, &a 

This  was  a  complaint  against  the  freeholders  for  refuang  to  admit  Sir  John  Grordon  of 
Invergordon  on  the  roll  of  freeholders,  where  one  of  the  objections  was  allege^  errors  in 
the  Commissioners  of  Supply  in  dividing  the  viiluation  of  bis  lands  from  that  of  the  Earl 
of  Sutherland ;  and  here  we  were  forced  to  determine  the  question  that  we  so  carefully 
avoided  on  the  8th  in  Sutherland  of  Swinzie^s  case,  supra,  viz.  the  objection  to  our  juris-  ' 
diction  or  powers  of  revising  or  altermg  the  proceedings  and  sentences  of  the  Commis* 
sioners  of  Supply ;  luid  it  carried  to  repel  the  objection,  me  tantum  rentV.— but  the  Presi- 
dent, who  was  of  the  same  opinion  ^ith  me  could  not  vote,  having  declined  himself, — ^and 
Justice-Clerk  was  of  opinion  of  the  interlocutor  but  did  not  vote  because  he  did  not  hear ' 
the  debate.     Pro  were  Minto,  Drummore,  Haining,  Strichen,  Shewalton, — but  Murkle 
was  non  liquet,  and  I  hardly  knew  Dun'^s  opinion,  who  was  in  the  chsur.  .  He  seemed  for 
sustaining  the  declinature,  but  thought  if  any  man  was  prejudged  by  an  unequal  valua- 
tion, he  might  be  redressed  by  a  proper  process.    The  complaiiier'^s  procurator  Mr  Craigle 
admitted,  that  if  a  division  was  made  without  any  proof,  that  it  would  be  a  null  decreet, 
and  we  h^  power  to  find  so,— to  which  I  could  not  agree. 

No.  54.    1 753,  Feb.  23.    CoLt)NEL  Abercromby  against  J.  Gordon, 


This  a  Gentleman  was  also  ehrdSed  by  the  freeholdm«  on  thi»  title :  His  dder  brotfaeF 
Archibald  was  infeft  in  1 753  on  a  charter  under  the  Great  Seal  on  his  father  Peter  Gordon^a 
resignation  in  lands  above  L.40Q  Valued  rent,  but  reserving  the  fiiiher*s  liferent  and  power 
to  sell,  annailzie,  or  burden  the  kmds,  as  he  thought  fit  Archibald  is  dead,  tad  the  said 
James  his  Inrother  is  his  apparent- heir ;  and  two  dkys  before  James  lodged  with  the  deifk 
(agreeably  to  the  act  16th  Gto.  II.)  his  claim  to  be  enrolled.  Feterthe  ff^lier  assagaed 
to  him  his  liferent  and  Tenoimced  his  reserved  iaculty,  and  he  claimed  to  be  terbll^d  m 
aj^parent-hdir  now  that  these  lacukies  w^re  renounced.  The  ofajeetaon  was,  that  he  could 
not  be  enrolled  as  appai^ent-heiap  because  his  brother  had  no  title  to.be  «nraBed,  his  l%ht 
being  quite  precarious  and  nomitial,  and  the  renundation,  however  it  might  entitle  hun 
to  ht  eraroUied' were  he  infeft,  yet  it  could  not  entitle  him  to  he  ennJled  as  i^^Mrent^hdor. 
Answered,  Even  Archibald  Was  entitled  to  be  enroDed^  not^mfastndipg  the  reserved 
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{xywers  for  it  was  no  redeemaUe  right  in  the  words  of  the  act  12th  Ann/e ;  Sdly,  Though 
he  could  not  yet  James  can,  as  this  was  an  extinction  of  these  powers ;  3dl  j.  An  apparent. 
heir  may  conjoin  his  predecessor'^s  rights  and  his  own,  as  if  he  was  apparent-heir  in  L.300 
yahiation  and  other  L.SOO  of  hb  own ;  and  quoted  a  case  in  1745  in  the  county  of  Lanark, 
where  we  found  that  an  heritor  oould  conjoin  his  Own  valuation  with  his  wife*s,  but  not 
widi  that  of  his  wife'^s  lands  wherein  she  was  only  apparent-heir ;  4thly,  If  this  renuncia- 
tion does  not  nudce  a  ^^ood  vote,  then  neither  would  it  be  good  were  the  father  dead ;  so  he 
diould  be  in  worse  case  than  if  the  right  of  the  whole  lands  remained  still  with  the  father.' 
It  carried  to  ffustain  the  objection  and  to  order  Mr  Gordon  to  be  expunged.  For  the 
interiocutor  Milton,  Justice-Clerk,  Murkle,  Shewalton,  and  I,  and  Minto  in  the  chair^ 
ted  renit  Drummore,  Stnchen,  Dun,  Karnes.  My  reasons  were,  that  though  I  thought 
an  apparenUh^  might  possibly  have  right  to  be  enrolled,  albeit  his  predecessor  could  not 
be  enroled,  for  example,  if  the  predecessor  died  before  he  was  a  year  and  day  infeft,  or 
being  infefb  on  an  adjudication  or  apprising  and  in  possession,  died  within  Che  legal, 
and  the  apparenUhdbr  after  the  year  and  day,  or  after  expiry  of  the  lega),  being  in  posses- 
ion, claimed,  I  thought  he  had  a  tide ;  but  that  the  apparent-heir  could  not  be  enrolled  or 
vote  as  apparent-heir,  on  a  right  that  never  was  in  his  predecessor,  but  was  acquired  by 
himself;  and  therefore  though  he  might  be  enrolled  after  expiring  of  the  legal,  yet  if  he 
should  acquire  a  renunciation  of  the  reverser,  he  oould  not  within  the  legal  vote  as 
apparent>hdr,  because  that  right  was  not  in  his  predecessor.  That  in  this  case  Archibald's 
infeftment  during  his  father^s  life  was  in  my  opinion  nothing  but  the  figure  of  a  fee  be* 
cause  he  could  take  it  away  at  pleasure ;  but  then  its  validity  depended  on  a  condition,  and 
by  the  father*sMeath  without  altering,  became  absolute  and  simple ;  therefore  upon  the 
father^s  death  the  respctadent  would  be  entitied  to  vote  in  right  of  his  brother's  infeft- 
i^ent  without  any  other  right  than  was  in  his  brother ;  but  during  the  father^s  life  he 
opuld  not  have  been  enrolled  without  a  renunciation  of  the  father^s  powers,  which  never 
were  in  his  ancestor,  and  whidi  therefore  oould  ^ve  him  no  tide  as  apparent-heir,  and  I 
doubted  if  an  ap^ar«it-heir  could  conjoin  his  predecessor's  valuation  with  that  of  his  own, 
for  it  was  not  in  terms  of  the  act  16B1  or  the  act  16th  Geo.  II.  3d  July,  Adhered,  and' 
Drummore  turned  for  the  interlocutor,  as  did  Kilkerran  on  the  answers. 
•  •    '  - 

No.  55.    1 758,  Feb.  28.    Colonel  Abercrom by  against  Baird. 

This  Gentleman^s  tide  to  vote  was  the  ^Crown^s  charter  in  the  landffpf  Northfield  both 
old  and  new  tenor  thereof,  and  the  lands  of  Grinley  with  their  pertinents,  and  whi^h  are 
held  of  him  by  Keith  of  Nortl^field ;  and  he  produced  a  retour  of  the  vBS6aI!*s  heir  (who 
then,  held  of  the  family  of  Marshall)  in  1028  retouring  the  lands  of  Nortl^fiekl  and  part 
of  the  lands  of  Whitefield  to  10  merks  old  extent  and  40merksnew.  The  words,  as  in  the 
first  clause,  Obvit  sastttu  in  totis  et  integris  illis  10.  mercatts  terrarum  et  Barona  de  Troup 
vocat  terns  de  Northfield,  cum  tUa  parte  terrarum  de  WhiteJUldj  perttnen.  aliquando  ad  diet,  lie 
maim  de  Troup.  And  in  the  valen,  clause,  Et  quod  tola  et  Integra  ilia  10  mercata  terrarum 
de  Tr&up  vocat.  terra  de  Northfield,  cum  ilia  parte  diet,  terrarum  de  Whitefield  pertiffen.* 
mliqaando  ad  diet,  lie  mains  de  Troup  nunc  talent  per  annum  40  mere,  et  valuerunt  tempore 
pads  10  mere.    Objected,  first,  that  this  is  not  a  retour  of  the  Crown'^s  vassal  but  of  a  sub- 
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iraasol^  thoe&re no etvids^iqe pjt t}ie old ^xteq).  vt^^i^e^  1^.^!^  t^ i^mm^^Vlh ^mmt^ 
\m,  nor  16th  of  the  Ki^  n^^I^e  «j^^dii^j??p^:  i^pi^p^HieeAopili^^^oi^^t)^ 
ipith  th6  sanie  heads  in  J^t^^  i^^d  difjs^t^  ip  the  sim^  J^n^  wkR  ^IWfSj  <b»  iQAVt^tr  m^ 
letours  the  s^e  in  Chanjpapjr ;  and  thj5  Iftipr  lo^cn^  nqt  ti(o.o)di^:()i(Wt%  WJ^fer  *f  iWRfPR^r 
find  the  other  for  th?  y^.  Th^rp  i?.  b^t  ope  cjfl  ei^tep^,  wkfT^  ▼*  *W»%  tw?  Hw 
date,  which  r^m^ns  ui?^J§i^>ly  tbip  §WV,  h^^  ^u^  60,^,19^  ip^y^^Mi^  gp^ 
the  ingiues^  erriiij^  wi^fullj  ijrpuld  l^e  ^uajlj  subject  to  ap  9^^  of  «W  ip.  ^:9»B  <»«f 
as  the  otheu;  and  aa  it  v,aa  the  rul^  of  levyipg  the  t^s^itiof^  ^ffffft  t^  Qtf^wl^kfmif^^ 
Tii^9,  so  it  was  th?  rule  9f  thfcir  rpli^  ftpv^  nh<a|r  ^yf^sMa^  "^l^e.  |^^w4«  TO^lWl  Ul» 
objection,  re»*.  lo^^ip  l^^x^.  Obj^tipn  pppx^^Tlhff  WBJpi»dwfch«i  «^nBl|tt^t)iel9A4f 
o£  White^ejd  ]^  gf  t|ie  1^^%  ilji  thp  ^^  ^qpw^^,  fijjjt,  TJhe^SHji^ 
are  by  the  retour  a  lOmpi:^  iaf4  ^ffeojit  Wl^te^eld ;  S^y,  WlM^  IWMVK  ^  ^ 
only  apendipl^  of  Uie  m^pa.pC T^^jjg,  wdj.^Wc?  i^i^cUi^fl^  iff  ^^^i^ ^^flfJ^^smi^^ 
hnit  i^sm^  part  of  the  10  n^Jca^  ^^4  Np^hfi^H 'WMJd  l?P  W^  44Wng 

land;  Sdly,  Thgu^b  t^e  ifiyj^p  b^  <^g^  it  »  t]:Hl3ri  «S9>vy^^ 
th^  respondents  di,art^,  H«  JH^q^^  thi^  SW^WfX  W  ^13P  iWft  ^V*'<?^  Iw^W? 
hapx,  who  had  a^i^r^  ajf.  <jl(l  appjBzjjjg  a^d,  cbjjftjar,  91^  H  frqi^^^fiim^.  of  Ma|n;hatt^ 
that  I,udquhMn  d^^d  no  ]^  of  tlj^e  »upcagQj:^ty  ^  i^t^fi^^lgf  h9h  W*  ^:  v«s?f*»  ^ 
has  possepsed,  thj|t  spall  ^stpti?  cff  X^QPO,  fieylw  r^  fpp^  3p0  yWf%.  hfW  f^I^  tt^ip  9f  tj^ 
l^^s  iq  the  retour,  a;i4  owfs  np  other  9^|)^fpir  biftj  tl^  isespon^^;  ap^^  cm  pfNyve  tha| 
th^  yassal  possess^  th^t  very  Ip^aa^e  as  fylUpg^  nijd^r  q^p  o|r  q^  of  tiie.  l^qda  if.  th4 
respondent's  charter.  %pHed,  Tha^  t^  fija^t  daxia^  in  t]^  p^^  if  ifh^^  wpbigiipi^  i^ 
Vtthitefield  be  a  part  of  the  10  merk  old  extent  or  no^  bijt  tlpif^  v(i&9p.  c^^f^g^jfofM  i);  0^  of 
doubt,  bearing  that  both  Nprtjhfield  ai^d  W14tpfi|4<l  f ^#5n«i<i  *  *  «W8d5|.  T|»  t^f^  WHn4i 
That  no  division  of  old  ea^tfpX  can  n^if.  hg  fi^e,  lM^c4)i|s^;of  th^  ^  IjStfat  Q^  I|.,  npir 
no  evidence  of  such  division  adinitted,  but  a  retpur  b^fcm  l^^l*  T9  tl)^  tl^(P^«l!Jkt'i||^tW 
whether  Ludquharn  difam  a  suppriqrity  or  not»  if  it  ianpt;  qofif]^^  t^thftn|if|H94fM 
no  right  to  vptf.  In  ap^ww  to  the  £)rst  the  rfSf^i^t^^^qte^fitsH^^  ^^i|ffi  ^^  ^il9mm 
$th  Februwy  ITiJ^/ .upon  ^  retour  of  Dijikf  pf  LenjqQf:|  wbe9^f%Ji:4f#^  Ijli^qi^ei^aHA 
of  sundry  particular  lan^  waf  a^^  cmmffaf4igu^  4l4£f¥9K<n^  mMK^^ 
4*c.  vaktu  4v. ;  the  Lords  found  the  mill  and  mill  koids  not  included  in  the  old  extent,, 
and  sustain^  the  heritiqr^  rig^t  to  vote  (hpu^  not  il^ffV  9i  tlji^  injll  a94'  ^^si^iil^t^^k.  S^t 
I  looked  at  the  case  in  my  prints*  It  was  in  Major  ColquhounV,  be.  oomplaii^  of  Campbell 
of  Stonefieldj  Sir  James  Livingston,  McMillan  and' others  in  Dunbartonslure ;  and  tl^ 
answer  to  the  objection  was,  that  milh  and  multure  were  not  extended,  nor  could  not  be. 
mdesB  they  had  been  before  the  extent  was  made,  wl^h  scarce,  any  mills  now  m  bemg 
wer^  and  the  mill  lands  were  but  two  acres,  and  if  they  were  exUnded^  yet  they  wem 
part  of  another  tenement  called  Fyvarie  which  were  none  of  the  lands  in  dispute.  And  in 
apswer  to  the  second.  Lord  Advocate  put  a  case,  that  one  infeft  in  a  L.ipO,  old  extent 
had  given  away  a  small  part,  not  one-hundred  of  it,  would  that  lose  him  his  vote  ?  as  to 
whieh  I  quoted  the  case  of  Hamilton  of  Westbum  in  Lanarkshire,  deddedl9th  Januarv 
and  Ist  February  1745,  who  produced  a  retour  of  a  SO  mer^  laiid  in  1^68$^  i^d  his  own 

*  • 
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nOgSiamaf^^  tHe^it  ftifl  ei|dat  kaffdTity  i^  ii  dbiit^  t^ aiv&idh  m  1671  between  the 
TptapAetcai  of  bcAii  Kkli^  agj^^^Obftf  to  wliic^  ib^  KdVe  jA^Hiett^d  ^eit  Asiae,  iai  yet  he' 
WW  fottfld  tbf  hihr«  fid  H^  to  vdl^.    tHi^  OoUrt  lieafa^  Ihclkt^  ib  ref^l  lx>£h  the^e 
defeiuM.  Oyy  Draiiitofdi^  «id  Ka#^  se<ai)ed  to  doinlit  6f  ^6  mt  i^Tittt  vt^e^I^ed  Mf^ 
jborfb^rb  tti»W«r  iMsi  these  kifSs  df  WhildBdd  w^e  possess^,  fillhf^  linder  otie  or' 
cito  drt&«?t»iBe<<  oflands  to  his  cljdrter,  adidfebffi  jriirties  t6  piwe  ffl  facts  aftA  drdiirii. 
itattoeff  Id  ddttr  th6  isuitter.    92id  Jttly,  AtO^ered  to  Ae  interlbcutor  tbubhing  di^  f ietdm% ' 
una  fbtiitd  It  po^eA  that  Whitefidd  is  i^i%  oT  Noi^^eld,  ari<l  therefor^  cfisYhi^s^  tfie 
coinjplflinf* 

No.  56.    1-7^81  Feb.  16»  21.    CdSidl^^fei;  AMi.€iftOM9nf  fl|$%iM»f  LesIIe. 

Tm)r  #tt  II  eMqfiKfint-ft#  dMi^&ti^  V^ihesYt^  on  (he  ^1}  who  was  infefi  in  Property 
in  laifd#  valued  L.'90f8f,  ahd  in  a  soperiority  of  lands  belon^ng  to  Mr  Garden  of  Troup, ' 
upon  ^  Oi^AhsiSi^  tigiiiisi  the  fiuld^  of  Xfncha'h  as  cdd  as  t6S8,  and  which  lands  had 
bMi  tilii^  )tMif  "iMk  ^  BafadflT  of  Troup  heldtTf  the  Croiwh,  akkd  the  valuation  divididl 
fay  feiir  Cdfiniiis^oni^  6F  Sftpply  at  Troup'shouse,  ^hb  gkSr^  m  orSst  6h  <he  clerk  ic! 
dftiide'lll^Di  ^  iWthe  Oe^B6biks :  ^  two  oibjectic^  w^r^  mad^  first  ^at  he  haU  no  nght 
ft  ih^  supdndiiiy  By  ^  oM  de^e^ted  idj&dicirdoh  ulrftich  was  pi^esehr^d.  But  this  wb' 
tliriuAkftdCiH/i^B^  ^^  tUt  ^sifr^  ifiSLt  hH  nfss  infeftahdin  possi^ibn  By 

^tfcUrp  hiB  vias^hly  #lib  w^'iiffeft;  oh  a  cliarter  fknh  him,  aiitl  l£at  the  coihplainer  or  free* 
h^di&r»  had  1^  title  to  object  to  his  adjudlcatiotl.  Objection  second,  That  four  Coihim»- 
^ners  pmMtf  had' Ab  pa^dr  to  £Vidd  joihf  valtiatit^ns,  whi^  by  tile  aicti^'of  Coiivetitton' 
l4lfT'sM  VS79,  and  ^  of  Pitiiaxnent  l^dD,  aM  sttb&^iii^t  a6fs,  cotdd  otily  be'dbh^  by 
a'geneM  like^iti^  of  thii Coimhi^bha^^eiflie^appbintefdlby  apreceding Meeting,  or caDedl 
by  Aletr  CodVeheir.  AA^IWerctf,-  The  divi^on  i^aS  fairfy  and  equally  made  on:  a  jtoof 
t^ki^  of  th^  ikitk  c!^ b6th  Iknd^y  i^d'the  jdiSnesfs  of  it  wonld'appear  oh  comparing  it  with 
foHnfel"  vakiatibnfi  df  ^folSh  lidA ;  and*  the  ac&  dBd  nbtf  ri^tni^  a  gehafsQ  meeting  to  divide 
vibaAta^  ffial  hkl  fiftn^fbfc^ii  ihiiierjcMif.  kt^ffied,  l!f  fbut*  (^oixfinis^oAm  had  not 
pdi##,  file  Coutf'of  tH^  fifeaibld^s  cdidd  not  riiipire  ihtb  tJife  ^x&Ktf  ot  jusficd  of  it  ? 
arid  oft  Ae  otifef  Midi  if  th^law  had  giviri'therd  poweV/tfte  ft%eHoMefs  cbuM  riot  Have 
aim^UkSr  aist;  ahd  thkt  by  ail  the  Ces^  tfcts'tHe  }k>Wet^  tV^ih  cbhMfltted  cinhck  be 
<9di6ut^-b;^  afty  ^hbiit  a'geii^nd  xfu^tthg,  cS^6elpt'iflfeiialrI/tfJe  questidri  tbuBniig  qtiar- 
t*rmgi  for  i^hidH'  thrte  is^  ar  qadhaxL    The  Court  pretty  un&ttimbusly  sufctaJhdd  ttis  ob^ 

No.  57.  1 758,^ Jani  Si-.  M»(ftr  2;  Sift  IL  Ooiti>6N»  &a  dgtitnrt  WiatmnotiyBml 

Tmh^^ttb^'g^^Mi^'^bTaHii,SM;  afid  ifey)  piJrchaWa'fro^^i\init^^^^^^ 
the  superi6rtty  trf  CBrtafti  lands  in  CaithWss,  th&t  h^  been  Jfeld%y  Sir  WiUiaii  Duntjai-*  * 
of  Hemprigs,*  of  tfe  Eafl  of  KfeiWlalBaifle,   arid  thereafter  by  progress  of  Sir  William  ' 
Steifeh-,  (tdiicJr  Shf  WlDiam  I>imMrthe  vassal  diS  not  oppose.)   'fliey  divided  the  siipei- ' 
i*i*5r  atti6Wg  th6rfi  Aree,  did  got  charters  from  the  Crown  eich  of  ceftalh'  pairli  of  the 
lahds,  and  ap^ied  to  the  Cbmihfestbners  of  Suppty,  and  got  the  valuation  of  these  several 
pittt^ls  dBvid^d^  they  faatitig  l^cfh  forinerty  valued  not' (Hily  jdbtly  together,  but  also 
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jointly  witli  Sir  Williain  Dunbar's  other  estate  hdd  of  the  Crown ;  and*  bj  ^ 
each  of  them  had  lomewbat  more  than  L400  of  valued  renli  The  UxoSb  of  tbiitf  laada 
did  belong  to  the  Bishop,  and  were  by  him  set  to  the  £arl  of  BneadaHMme  for  a  rery 
long  endurance,  ahnost  equal  to  a  perpetuity,  and  were  by  tlie  Earl  of  Breadalbttne  Sttbttl 
to  Sir  William  Dunbar  of  Hemprigs  for  the  space,  when  he  feued  to  him  the  lands,  and 
for  a  tack-duty  somewhat  higher  than  he  paid  to  the  Crown*  The  last  Taluatkm  of 
Caithness  was  in  1702  by  authority  of  Parliament,  when  the  Bishop's  benefice  was  vahied  • 
&r  the  tack-duty  payable  to  him,  and  the  Cess  whereof  is  pai^  by  tlie  Collector  of  the 
Bishop's  rents.  The  Earl  of  Brcadalban^  was  ralued  for  the  tack«duty  payable  to  bin 
by  Hemprigs,  but  deducting  the  tack-duty  due  by  him  to  the  Bishop,  and  the  Cess  thereof 
paid  by  him  and  the  purchasers  ftam  him  and  Sir  William  Dunbar.  .The  vassals  landr 
were  valued  (so  far  as  appeared)  in  proportion  to  the  real  rent^  without  distiaotion  of 
fttock  and  teind,  but  after  deducting  the  feu-duty  payable  by  him  to  the  Earl  of  Breadal- 
bane.  But  these  three  gentlemen,  by  some  means  or  other,  got  the  tecnda  thrust  into  the 
diarter  from  the  Exchequer,  though  not  contained  in  the  piocuntory  of  resignation  by 
Breadalbane  to  Ulbster,  nor  in  the  asagnation  of  it  by  Ulbster  to  Sir  WiBiaos  SindairV 
&ther,  or  the  translation  by  Sir  William  to  them.  Earl  Breadribane  having  only  aangned 
Ip  Ulbster  the  tack  that  he  had  from  the  Bishop  of  his  teinda;  but  it  was  said  that  the- 
lands  were  in  some  former  diarter  of.  Breadalbane^s.  These  three  gentlemen  daimcsd  to 
be  enrolled  at  last  Michaelmas  head  courts  but  were  refused  by  the  freeholders,  and 
thereupon  severally  entered  complaints  to  us.  The^objection  to  their  being  enrolled  was,, 
that  although  it  is  true,  as  certified  by  the  Commis^pners  of  Supply^  that  the  landa 
wherein  they  are  infeft  are  valued  each  above  L.400)  yet  that  valuatioii  was  for  badi 
stock  and  teind,  and  they  were  not  infefted  in  the  teinds^  bnt  only  in  the  stoak^  nor  • 
eould  not,  because  the  Bishop^  and  now  the  Crown,  was  titular  of  the  teinds^  and  tbekr 

• 

author,  the  Earl  of  Breadalbane,  had  himself  no  odier  rig^t  to  the  teinds  but  a  tatk,  and 
thereupon  subset  them  to  his  vassal  Hemprigs,  and  did  not  so  mudi  as  diqKme  the  pio» 
pertyof  the  teinds  to  their  author^  nor  insert  them  in  his  procuiatoiy  of  resignation ;  and 
though  the  teinds  are  foisted  into  die  charters^  yet  that  is  by  obceptkm,  without  any  wap*- 
rant;  nor  are  they  in  possesdon  of  the  t^nda  as  titulars  ;  for  althou^  a  right  of  supe^i^ 
riority  gives  a  good  right  to  vote,  and  die  vassal^'s  poasesrion  ia  the  superior's  poasession^ 
and  therefore  the  oonplainer^  tide  would  be  good  if  the  stock  weie  valued  at  L.4O0^  be- 
cause  that  they  possess  by  their  vassal  Hemprigs;  yet  they  have  no-poasessioaof  the 
teinds,  nather  as  titulars  in  their  own  right,  nor  by  their  vassal  Hemprigs^  who  is  not 
their  vassal  in  the  tands,  and  is  not  infefit  in  them.  Answered,  It  does  not  appear  that 
the  teinds  made  any  part  cf  Sir  William  DunWs  valuation ;  but  that  the  L.SiOO,  at 
which  his  whole  estate  was  valued  ia  1702,  waa  all  for  the  stock.  9dly,  Tliat  supposing 
t|ie  lesnds  valued,  bgf  the  act  1681,  and  16th  Geo.  II.  they  were  entided  to  voie^  because 
ttieir  lands  were  vahied  at  L.400.  Sdly^  That  they  had  both  a  charter  of  Btadk  and 
t^uod,  and  they  were  nbt  obliged  to  produce  to  the  Barons  the  procuratory  of  resignation,, 
or  warrant  of  that  charter^  because  the  Barons  had  no  power  ta  reduce  or  quarrel  timt- 
charter,  nor  had  this  Court  that  power  in  judging  of  this  complaint,  in  whidi  we  were 
only  a  Court  of  appeal,  and  therefore  in  this  cause  our  jurisdiction  eould  be  no  broader 
thapthat^of  the  meeting  appealed  from.    And  that  lastly^  Breadattwne'a  charter  did. 
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coBtnin  the  tdnds.  B^qdiecl,  That  fiom  the  acts  1€48  and  1649,  which  first  introduced 
the  liaethod  of 'levying  the.  piifalktlbcte  by  assemm  it  is  evident  that  the  ti?inds,'  as 
wdl  as  stock,  were  made  subject  to  Cess,  and  the  form  of  dekig  it  accurately  preserved  in 
the  act  ICIf9 ;  and  the  act  of  Convention  1667,  whidi  ^as  the  first  introduction  of  Cess 
after  the  Restoration,  refers  to  the  valuatioo  1660,  which  could  be  none  other  than  what 
waa  during  the  Usurpation ;  that  they  produced  iiuth^itic  oopie:;  of  sundry  rentals  in 
Caithness,  from  which  the  valuaticm  of  that  county  in  1703  was  made  exactly  agreeable 
to  that  rule,  whereby  it  af^peared  that  rentals  of  the  whole  estate,  that  is,  the  whole  rents 
pnyaUe  for  the  lands  stock  and-teinds  were  taken ;  that  from  that  were  deducted  the  bur* 
dens  affecting  it,  viz.  Ministers  stipends,  which  are  liable  in  no  Cess,  feu-duties,  teind- 
duties,  or  teind  tack-duties,  and  die  remainder  stock  and  teind  was  valued  to  the  heritor 
Bi  L.62  and  a  fraction  for  each  L.109  of  real  rent ;  that  the  ,feu-duties  were  valued  to 
the  superior,  and  the  teind-duties  to  tl^  titular  or  tacksman,  to  whom  they  were  payable, 
and  they  cbaiged  with  the  Cess  corresponding  to  them ;  and  ]^noduced  also  valuations  oF 
several  other  counties,  all  agreeable  to  Qm  rvle ;  and  as  the  sfune  rule  behoved  to  be 
unilbrBdy  observed  m  the  same  county.  Sir  William  Dimbax^  valuation  must  have  arisen^ 
not  only  from  the  stocky  but  from  the  trind ;— 4md  therefore  answered  to  the  Sd,  That 
the  oomplainers  do  not  subsume  in  terms  of  the  act  1681,  or  16ch  G»eo.  II.  that  they  are 
ittfeft  in  lands  valued  at  L.400,  for  it  is  the  stock  and  teind  both  that  ave  valued  at. 
1.^400,  whereas  they  are  infeft  only  in  the  stock.  To  the  3d,  That  it  would  be  absurd 
to  oblige  frediolders  to  put  a  person  on  the  roll  because  he  had  by  obreption  got  a  charter 
fi»m  the  ftfidieqQer  of  a  subject  that  his  author  had  not  conveyed. to  him,  and  was  not 
iti  his  propaity,  and  much  more  of  a  subject  that  his*  author  neither  had  conveyed,  nor 
could  convey  to  him,  nor  had  himself  right  to ;  th^t  it  is  a  general  rule  €once$so  qu&vis 
jure  omma  concedi  pidentur^  &c.  'and  therefore  as  the  Barons  have  the  r^ht  of  Enrolling 
or  refusing  .to  enrol,  they^  must  have  r%ht  to  enquire  into  the  validity  and  sufSctaicy  of 
the  claimants^  titles,  and  if  they  had  not,  yet  this  Court  have  a  power  to  try ;  for  it  is 
not,  nor.  is  it  called^  a  Court  of  appeal ;  but  that  on  complaint  they  are  to  judge  of  the. 
partgr^s  right,,  whether  it  does  or  does  ndt  entitle  hikn  to  be  enrdUed.  And  the  freeholders: 
denied  that  tb^  teinds  were  in  fireadalbane^s  charter^  though  that  would  not  alter  the 
case,  »nce  he  haa  not  reagned  themw  Duptied^  the  aets  164S  and  ISi^-  were  repealed  i 
and  th^!e  is  no  auAentic  evidence  dial  the  same  rule  was  followed  after  the  Restoratian. 
The  point  chiefly  aigued  on  the  Bench  was.  Whether  there  was  si^cient  evidence  tfiat 
tbetmnds  were  includied  in  the  valuation,  ud  the  effect  theivof  P  iov  we  generally  thought^ 
that  the  complainers  charter  as  to  them  was  very  ua^arrantabl^,.  and  gave  no  right.. 
The  Court  was  of  diflerait  c^Hai<ms.  I  thought  it  evident  enough  thai?  ike-  teinds  were 
iiichided  in  the  valuation;  and  observed^  tha^  it  appeared' fipm  our  book  of  statutes,, 
that  ever  since  we  p^d  taxes  to>  the  Crown,,  the  teinds  paid  a  part  of  ^tham ;.  that  when^ 
they  were  levied  by  taxation  the  liuty  paid  by  tfieir  old  extent^,  and  tbe<  clergy  paid, 
the  equal  half  o£  the  tax  for  their  lands  and  teinds^  and  had  rehef  of  a,  proportion  from 
their  vassals  in  A^  lands^  and.th^r  tock»nen  of  the  teinds ;,  Aafc  thiii  was  thought' an^ 
uneqp]al»way  of  levying  the  taxes,  and  therefore  the  method  by  way  of  assessment  was- 
introduced,  and  all  real  estates  and  rents,  except^  annualrents  of  tnoney,  were  ass^ssed^ 
aod  19  patii:uhar  the  t^nds  ;~tbtf  thiiswis  ap^joi^t^d  not  o^y.  by  thosie  lu^ts  1648  ftiq^ 
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1649,  but  also  after  the  Restoratioii  by  die  aels  of  CoiiT«ntioii  1667  and  16t^.  and 
nussioners  appotnied  U^  valuing  all  dieae  solgects,  and  partioulaify  the  teibda;  bift  ifaaA 
the  meaning  was  not  that  thes^  ComsuBsioiim  riMndd  take  yaluatiOM  of  aH  the  ttindi^  m 
Sootlaiid  sqaarate  from  the  stock,  as  is  done  in  the  ComniissaDli  of  Tmids,.  but  saefa  a 
valuation  diat  the  teinds,  as  well  as  stock,  should  pay  a  part  of  the  tax,  and  tfaerefi»i%  where 
there  were  drawn  teihd,  diose  indeed  behoved  to  hate  a  vdive  pot  upon  them  separsle: 
from  the  stock;  or  where  rental  bolls,  (v  a  temd-duty,  or  atcindtaek-duly  waapaid,  ihot/e 
behoved  to  be  valued  apart,  And  the  titular  or  tacksman  to  whom  they  were  paid^  charged 
with  them,  and  after  deducting  thiMe  ftooi  the  fiiH  rents  of  the  laifd£»,  all  the  rest, 
induded  tSL  the  rest  of  teiods,  were  valued  jomdy,  and  the  proprietor  of  the 
charged  widi  the  vahiation,  and  witk  the  Cess  in  p!<yortton  Co  it ;  and  tUs  agreea  exaieify  * 
with  all  the  viteations  produced ;  and  dierdt^  all  tKe  ieiida  in  Seatlwd  (exoept  Mm^tira ' 
stipends,  that  were  exeemed  from  Cess)  did  eflfeetunlty  pay  Cess ;  b^t  dien  in  tiae  c«ie  ol  ^ 
drawn  teiiid,  or  teind-dutias^  or  teind  tack-dltties,  the  hertlor  of  die  teinds  was  liabfe  i»  * 
that  Cess^  and  the  execution  by  poinding,  and  now  also  by  qnaitciittgr  Tvaa  JSaimMi  - 
against  hhn,  and  the  possessors  of  the  bmds,  and  ootiitd  tkcftberagsimt  die  tonda;  ttat  * 
^dien  these  weire  "Grst  appointed,  no  more  appears  to  haw  hmk  ik  tSew  but  l3ie'ei(tikL 
levying  the  supply ;  but  for  the  equity  of  it,  it  was  soon  made  dUsrule  in  odier  case*; ' 
as  eariy  W 1663  it  was  made  the  rate  for  taxing  parishei»  fbr  mamtenandeW  die  poor ;  after- 
wards it  was  made  die  rule  for  repiuanng  the  highways^— -for  bmSdingand  rspimngrMiniB*. ' 
ters  manses,--for  elections  t&  Parliament j— for  dividing  of^cmiftitoB{lieB,>*"fog  die:  eapaiiaea  • 
of  proseeuidng  criminals,  and  even  t&e  vahiadons  during  Ae  Uenrpatiaa  tiiiildi||]i«l  aftw : 
the  Restoration,  as  appears  by  the  act  168^  and  this  ia  the  vdaatayn  nefbiml'in^die  act  of  ^ 
Convention  1667,  for  there  nether  was,  nor  cbuld  be  any  other  valtiadon  id  lf660^;>  ottUp'> 
every  person  aggriensed  waaallowed  to  eomj^ain,  alid  the  Commissiowew^  taapuiitiwd^to 
rectify  wrongs,  and  that  recdfication  to  have  a  retroepectt-**4hfct  as  to^elaedoils  to  ^miBK-  • 
ment,  it  was  feund  that  the  dd  e&tent  wa»  a^veiy  imperfect  ahd  iittfufldent  rule^  ^ap^ 
cially  after  the  Mric-la^da  came  to  kicks- hands  held  of  Ilie  Crbwn,  and  thcn^fiare  in  t661^*v 
anodier  qualifioatiori  was  added,  m.  heritors,  lifefeoten^  and  wadsetleva-  h^Id  of  Iha 
King,  or  who  fomierly  held  of  prelates,  and  whose  j^early  rent  amouofed^to  10  chaUen-* 
of  victual  or  L.1000  Soots,  all  feu-duties  beipg  deducted,  whereby  it  is  not  v«iy  dear « 
whether  an  infeflment  was  neoesstty,  but  it  seems  pretty  plain  that  teinds  weite  xtBtt- 
deducted.    This  was  a  pretty  uncertain  and  variable  qualifcation  depending  on  proafsr  tb- 
be  taken,  as  dbanging  as  the  yeasAy  rent  varied;  but  thus  siood  the  linr  both  witfa- 
respect  to  valuations  and  electionB  in  1681,  when  th0  aol  dmt*ia  now  the  rule  was  mAd^;. 
and  there  the  rnfe  is  npt  landA  valued  at  L.400  but  lands  liaUe  in  pnbfid  burden^ 
for  his  M^esty^s  supply  in  L.460  vaiued  rent^  so  tbait  tbequesdem  is,  Wfaether^tt- 
comphdhers  lands,  wherein  they  are  ihfeft^  that  is  the  iftoeb,  ave  liaUo'^in  the  pnUis^ 
burdens,  supposing  that  in  makings  that  valuation  the  whole  rHit^  stooh^  and  tdnd' 
had  been  computed^  and  supporing  they  have  no  infiafonent,  or  even  no^  right  to  this* 
teinds  ?  and  I  diought  they  w^  liable,  and  that  thie  eseeodon  for  letyi^g  the  Gees  can- 
go  only  againstthe  possessor  or  heritor  of  those  landa^  and ^  dM  very  reosMy  su{^ 
posing  that  die  whde  of  th^  teinds  were  aUoeated-td  th^  MMstelr^  or  skflnald'  \sfb  vmx 
jmty  (which  are  fiaUe  for. no  Cais)diatiii$uld  make  iio^dtstatiag4)ih  thi^  fioimt|ii»i^j; 
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«r  their  traisak?  valuation ;  or  If  the  taeks  were  expred;  md  the  Crown,  or  any  other 
<acfc$naap^  oUige  tbe^n  t#  pay  ihem  their  tei^da,  yet  slill  the  vaktalion  of  the  hnds  would 
mnaii^  the  sapie,  and  oould  not  be  alt&ied  withocit  an  aet  of  Parliament  fcM*  a  new  vahia- 
fjm»  und  it  would  be  a  strange  pt»mdox,  that  the  dini]«i^i^g  an  heritor^s  or  freefadder^s, 
JKsaU  would  make  hi^  light  to  vote  good,  th^  waa  not  so  before ;  add  yet  I  could  not  see 
^y  objection  that  could  Ue  U^  their  rates,  if  all  thelir  teinds  were  dlocated  to  Ministers, 
vol^ss  that  it  be  said,  that  one  heritor  ac^oaily  iufyti  in  both  stoek  and  teind,  valued  at 
1^400,  and  therefore  having  an  unexceptionable  vote,  woiild  lose  it  upon  the  least  aug- 
pentaiaon  of  the  Minister's  stipesd ;  apd  thafeftm  If  lliougbt  their  title  good,  supposing 
tbsy  had  no  right  «t  all  to  the  tjonds ;  aosd  I  thought  diat  this  sen^  of  the  act  was  con- 
4imed  by  the  universali  sense  of  tBe  nation,  which  was  staronger  real  evid^ce  than  per-- 
bafis  ean  be  in  the  ease  of  any  otfier  rtaCute.  I  doubt  if  there  is  now,  or  has  been  since 
1681,  any  shire^  al;  least  iwry  few,  wherein  there  is  not  some  one,  or  mbre  fiediolders,. 
whom  valuation  ia  bdbw  IMI^  aid  who  ave  not  infeft  in  tidjr  teinds^  and  yet  by  thisi 
Otgeoti0%  9tt  9iick  volm  w^ouU  be  exceptioniyble;  and  there^have  been  few  counties  where 
^re-haire  aolc  in  thai  tune  beeasund>y  competb^  canifidates^  and  dierefen  either  the' 
enoside  or  tbeoChet  ready  to  ofcgeet  to  ereiy  frediolder  diat  had  not  agood  vofee,  yet 
this  is  tbe  first  lame  that  I  ever  heard  of  this  objeetioB  being  made ;  so  that  we  have  the 
sense  of  all  the  fieeb<dd«rs  in  the  nttUon^  aind  amongst  those  alt  the  lawyers  of  greatest 
1)0^  and  even  most  of  the  Jludgea.  (^  the  Supreme  Courts  against  it.  Upon  the  questbn,. 
^W^  found  llie  omipli^t  w^  founded ;  reiiA.  President,  Dun,  HurUe,  Shewalton, 
Wbodhall.  /Vs  were,  Milton,  Minto,  Stricken,  Justice-Clerk,  Karnes,  and  I.  Drum* 
moie  did  Boi  vote.  I  also  observed,  that  in  the  o^r  cases^  whiera  the  venation  is  made 
4ie  ru)e^  I  nevtf  heard  any  questioa  asked,  Whether  the  heritors  wore  iiifeft  in,  or  had* 
ijg^  to  the  teinds  P  not  even  in  the  diviuon  of  commonties,  where  it  might  be  of  im* 
gortfuioe ;  and  it  would  be  strange  if  the  Parliament  changed  the  rulein  elections  esta-- 
Uiriied,  by  the  sifcX  1681,  becauteof  unc^tainty,  and  that  it  required  prooife  of  the  rentals,, 
ifid  went  to  esiaUish  a  permanent  rule,,  that  would  appear  to  every  body  from  the  valua- 
tiOQpbciok,  should  yet  with  their  eyes  open,  make  a  rule  as^  uncertdn,  and,,  where  the 
ualufl^n  waft  within  lufiOO,  depending  upon  a  muteb  more  troidilesome  and  tedious 
ppuof  than  the  fonner^  They  alt  knew,,  that  no  teinds  except  drawn  teinds  or  teind- 
d^ti^:  had  been  valufid  sej^amlsly  for  the  stodc,  and  therefore  before  such  an  heritor 
could  votei  there-behoved  ta  be  a  separate  vahiadon  of  teinds,  and  that  not  as  they  are 
a(  the  tiadoof  the  plgectioti,  bul^  reira  at  the  tane  of  making  the  vakation ;.  for  the  teimh 
dsi  not  at  att  timaa  bear  the  same  ppoportioii  to  the  stock,  or  to  the  wfaokrent,  because  of 
tbe^ufuel  deductions  in  vahxiKg  t^nda  of  rente  of  sulijeeta  not  tdndaUe.  SdJtfacdi  1753^ 
<Wftrrtd|  ."^Tiff|t  09 19  a*ne9  fast,,  c^  which  they  ordaoed  measoriah. 


No^£8.  1750^JteiieS0^Aug»Si  I^KBs^ofSaHdHdeogYiM^ScrrB£it£.AND  of 


SraHtS^AK9'  oS  Langwell  estate  in  Caithness  was  at  a  re-valuation  valued  at  L^SOO. 
He  di^  in  IIOB^  and*  left  his  lands  of  I^aqgwell  (or  BcHrrisdale)  to  his  daughter  of  a  first 
viwaiMgjfit  and  l^hmd^  of  Bdi^  to  his  dai^^tcroC  the  second,  marrii^,  and  as  the 
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difference  betwixt  the  rent  of  the  two  estates  was  not  thought  yery  great,  being  by  a 
rental  shewn  us  only  tibout  L.70  Soots,  the  two  daughters,  ftnd  their  husbands,  paid  the 
Cess  equally,  and  the  Collector  stated  them  so  in  his  accounts.  Langwell  held  of  a  sub- 
ject, but  Rcisgill  held  of  the  Crown ;  and  Sutherland  of  Swinzie,  the  son  of  the  second 
daughter,  wanting  to  be  on  the  roll  of  freeholders  in  1749,  applied  to  the  Commisriioners 
of  Supply  to  divide  the  raluation  of  the  two  estates,  and  they,  on  a  sort  of  proof  taken, 
valued.  Reis^l  at  L.4S1.  6s.  4d.  of  the  L.SOO ;  but  notwithstanding  thereof,  the  Barons 
having  refused  to  enrol  him,  he  oomplwned  to  us ;  and  at  the  same  time  Langwell  pur- 
sued reduction  of  the  division ;— -and  we  reduced  the  decreet  in  the  process  at  LangwelPs 
instance,  and  dismissed  S  winzie^s  complaint  against  the  freeholders,  as  marked  by  me  8th  Fe« 
bruary  1 751,  (No.  52.)  Whereupon  Swinzie  applied  again  to  the  Commissioners  of  Supply : 
A  new  proof  was  led,>  and  the  two  pardes  coming  to  a  better  understanding,  they  trans- 
mitted it  to  be  laid  before  their  lawyers,  to  prepare  a  state^  and  get  thdr  jcMnt  opinion : 
The  agents  made  a  state,  and  got  the  lawyers  opiiiion  (Messrs  Lockhart  and  Fergawm) 
that  the  two  estates  were  precisely  of  the  same  extent  of  rent,  without  one  farthing  of 
difference,  so  that  each  should  be  valued  at  L.4Q0  ;  and  die  Commissioners  approved  of 
this  report ;  and  then  the  freeholders  enrolled  Swinzie ;  but  Innes  of  Sandside  opposed  it  at 
the  meeUng,  and  then  complained  to  us.  His  objections  were  two,  first,- that  the  meeting 
of  the  Commissioners  was  no  lawful  meeting,  because  the  act  of  Parliament  appcHUted  the 
iSrst  meeting  to  be  4th  June  1751,  to  chuse  their  Collector,  Clerk,  and  Convener,  and  with 
power  to  appcnnt  subsequent  meetings,  whereas  the  act  not  coming  in  time,  there  was  no 
meeting  till  the  28th  June,  and  thereby  the  commisflion  fell,  and  they  could  make  no 
adjournments.  To  this  olgection  none  of  us  had  any  regard.  Necessity  has  no  law ;  the 
case  frequently  happens,  and  the  consequence  would  be,  that  no  Cess  could  be  levied 
that  year.  The  second  reason  was  gross  iniquity  and  partiality  in  the  Commissioners,  c(d- 
luding  with  tlie  pardes  in  judj^ng  not  only  without  evidrace,  but  against  evidence,  in 
order  to  make  each  estate  L.400,  and  mentioned  several  particulars.  Answered,  This 
division  was  superfluous,  for  the  valuation  was  already  divided,  each  party  having  paid 
Cess  for  L.400  since  LangwelFs  death  in  1708,  and  they  were  so  stated  in  the  Collector^a 
book,  and  if  tliere  were  no  valuation-book  extant,  as  in  some  shires  there  b  not,  there 
could  be  no  other  rule,  and  if  there  was  any  error,  the  Commissioners  could  not  rectify 
it.  2dly,  The  decreet  quarrelled  bore  a  production  of  a  rental  of  both  estates  signed  by 
Langwell,  and  which  was  in  the  hands  of  the  Shcriff-derk,  and  was  the  rule  of  maldng 
the  valuation  1701,  where  the  free  rent  of  Reisgill  is  stated  at  L.772.  10s.  lOd.  and  that 
of  Langwell  at  only  L.704.  8s. ;  and  were  a  division  now  competent,  it  should  be  in  propor- 
tton  to  the  rent  in  1701,  whereby  Swinzie^s  valued  rent  should  be  above  L.400,  and  then- 
fore  Sandfflde  has  no  reason  to  complain.  Sdly,  Not  competent  to  this  Court  to  review 
Taluations,  or  divisions  of  valuations  by  Commissioners.  4thly,  Were  it  competent,  it 
could  only  be  by*  reduction.  Replied,  When  the  two  estates  divided,  both  were  liaUefor 
the  Cess  of  the  whole  L.600 ;  and  if,  till  by  a  divinon  of  the  valuation,  it  should  appear 
what  was  their  respective  .proportion,  both  heritors  agreed  to  pay  equaUy ;  or  if  Swinzie, 
desirous  of  a  qualification  to  vote  in  elections,  was* willing  to  pay  a  few  shillings  moro  than 
his  proportion,  and  Langwell,  who  could  have  no  vote,  fi^und  it  his  interest  to  agree,  and 
the  Collector,  who  neither  knew  their  proportions,  nor  had  any  interest  in  the  questbn^ 
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took  his  whole  Cenftom  cither  of  them  that  j^eased,  such  jg^jMie^t  for  100  jem  would 
not  make  a  division  of  the  yaluation,  which  can  only  be  done  hy  the  Cppinussioners ;  and 
though  if  no  other  book  were  extant  but  the  Collef  toif  s  ba>k  of  accounts^  it  conl^  not  a^ 
jpear  that  erer  they  bad  been  jmntly  valued,  i^id  it  behoyed  to  be  hdid  for  the  valuation 
booky  yet  it  cannot  be  so  where  the  book  is  extant ;  apd  it  appears  that  neither  the  parties 
nor  the  Commissioners  thought  this  a  diviaop,  ^ce  in  1749  Swinade  ^t  his  lands  v^ued 
bv  the  Commissioners  at  L,421. 6s.  4d.  To  the  second,  There  b  no  evidence  that  the  rentid 
j)roduced  was  the  rule  by  which  the  Commissioners  made,  the  valuation  17Q1%.Q<»'  do^  it 
.agree  with  the  rule  and  proportion  observed  by  th^m  in  the  coif ntjr,  a^  appears  ^by  their 
jeport  in  Parliainent  2dly,  Were  it  the  rental  jurodu^ie^  before  them,  y^  where  an 
.estate  is  valued,  and.  part  of  it  perishes  by  oyo-blowing  fif  sand  or  inundatiop,  or  the 
rents  vary,  or  g^unds  that  pmd  no  rent  are  improvepl,  or  a  lake  dnuned,  and  then  the 
valuation  comes  to  be  divided,  the  rental  at  the  time  of  diviuon  must  be  the  rule,  or  in 
some  cases  the  Cess  wi3l  be  lost,  and  in  others  there  will  be  farms  that  pay  no  Cess. 
3dly,  At  no  rate  can  that  rental  justify  this  decreet  of  division,  because  it  is  toto  ecdo 
different  from  it  To  the  third.  This  question  first  occurred  between  Langwell  an4 
Swinzie,  SthFebruary  1751,  quod  tide  (^a  52.)  ^nd  the  Court  waved  the  dcicision  (^ 
it,  but  they  decided  it  12th  February  17^1,  between  Sir  John  Gordon  of  Invergordoii 
and  Sir  John  Gordon  of  Embo,  (No.  53.)  and  found  the  Court  competent,  and  set 
aside  the  valuation,  which  also  they  did  in  effect  in  March  last,  betwixt  the  freehold^ 
of  Caithness  and  Sir  Robert  Gordon  and  others,  allowing  a  proof  of  rents  said  to  be 
(Knitted  to  be  proved  before  the  Commisdoners,  which  could  not  be  done  if  the  Coui^t 
had  no  jurisdiction  to  review.  To  the  fourth.  If  reduction  were  necessary,  that  could  n<yt 
be  before  the  freeholders,  who  therefore  would  be  bound  by  the  decreet,  however  grossly 
injurious  and  partial,  and  therefore  there  could  be  no  cause  to  complain  of  them,  and 
very  often  there  woold  be  no  party  that  had  interest  to  reduce.  In  this  case  Langwell 
eplluded  with  Swinzie,  and  therefore  won^t  quarrel  the  division ;  and, the  other  freeholders, 
that  have  no  interest  in  either  of  the  two  estates,  have  no  proper  title  to  reduce  it  These 
are  the  arguments  used  either  by  the  Bar  or  the  Bench,  for  they  were  not  all  pleaded  by 
.their  counsel ;— and  it  carried  five  to  five  to  dismiss  the  complaint  l'*or  the  interlocutor 
were  Drummore,  Strichen,  Kilkerran,  Kames,  Justice-Clerk.  Against  it  were  Milton, 
Elchies,  Murkle,  Leven,  and  Minto,  but  he  was  in  the  chair,  and  had  no  vote.  20th 
July  Altered,  and  sustained  the  oon^laint,  when  Kilkerran  was  in  the  chair,  and  Murkle 
absmt,  but  Woodhall  for  altering.    3d  August  Adhered. 

No.  69.    175S,  Dec.  5.        Lord  Lyon's  Case. 

Loan  Srxwalton  reported  a  question  from  the  UDb,  Whether  he  should  pass  a  ImII 
^ef  inhibition  agmnst  a  member  of  Pariiament,  (Lord  Lyon)  now  that  the  Parliament  is 
sitting?  Some  thought  we  were  not  bound  to  know  members  of  Pariiament;  others 
"thought  a  prohilntoiy  diligence  could  be  no  breach  of  privilege.  I  doubted  much  of 
both.    However,  most  of  the  Court  were  for  has  passing  it 

No.  60.    1 7^8,  Dec.  20.    M'Kekzis,  &c.  against  Sik  John  Gordon,  &c. 

In  this  county  of  Cromarty  Aere  are  but  five  penona  standing  on  the  roll.  Sir  John 
GoKdoB,.  and  his  bcother  Mr  Chariest  and  his  biollier-iii^law  Leonard  Ur^pihart,  and  his 
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cousin  Gordon  of  Ardoch,  and  Cadboll,  and  this  last  never  qualified ;  and  as  there  is  an 
election  only  every  second  Parliament,  there  has  it  seems  been  no  meeting  of  freeholders 
there  since  the  act  16th  Geo.*  II.  anno  1743,  nor  no  particular  day  appointed  in  terms  of 
that  act  by  the  Sheriff  for  such  meeting.  Last  autumn  a  claim  was  regularly  entered 
by  M'Kenzie  of  Highfield  to  be  enrolled,  and  his  titles  produced,  and  at  the  same  time 
objections  lodged  in  both  his  name  and  CadbolPs  against  the  otiier  four  upon  the  roll. 
The  Sheriff  had  it  seems  in  1743  appointed  the  third  Tuesday  of  October  to  be  the  day, 
but  had  not  published  it  as  that  act  directs.  On  that  day  the  four  on  the  roll  were  in 
the  town  of  Cromarty,  but  thought  not  proper  to  go  to  the  place  of  meeting,  and  Cad* 
boU  came  not  at  all  to  the  town,  and  there  was  no  Sheriff-clerk  then  acting,  but  an 
interim  one  appointed  by  the  Sheriff;  and  the  clerk  appointed  by  the  Keeper  of  the 
Signet  had  not  ofHciated  or  accepted  of  the  commission.  Highfield  required  these  clerks 
to  go  to  the  court,  and  constitute  a  meeting  of  freebdders,  which  they  could  not  do,  and 
I  suppose  were  not  inclined,  for  Leonard  Urquhart,  one  of  the  freeholders,  was  the  person 
that  got  the  commission  to  be  clerk ;  and  no  meeting  of  freeholders  being  held,  Highfield 
lodged  a  summary  complaint  in  terms  of  the  act  16th  Geo.  which  being  served  on  30  days 
in  common  form,  and  answers  put  in,  and  this  day  heard ;  we  all  agreed  that  it  was  a 
-great  abuse;  but  the  question  was.  Whether  we  could  give  any  relief?  We  all  agreed 
that  it  was  not  within  the  act  i6th  Geo.  II.  and  therrfore  not  competent  in  diis  summary 
way.  2dly,  Supposing  it  competent,  we  could  neither  fine  or  otherwise  punish  the  free- 
holders for  not  meeting,  nor  order  tlie  petitioner  to  be  put  on  the  roll,  nor  expunge  an^ 
of  the  other  four,  till  the  freeholders  in  a  meeting  first  gave  their  judgment,  or  refused  to 
give  it,  which  was  agreeable  to  our  judgment  6th  and  31st  Januazy  174S,  Cunningham 
of  Comrie  against  Freeholders  of  Perthshire,  (No.  16.) ;  but  in  this  last  Drummore  seemed 
to  differ.    Howevar,  we  all  agreed  to  dismiss  the  complaint  as  incompetent. 

Nos.  61,  62,63.  l754,JaTi.  8,4, 9.  Major  Cunningham. — CuNNiNGiiABt 
OF  Ballindalloch. — Captain  Robert  Cunningham. 

« 

The  freeholder?  having  refiised  to  enrol  Major  Cunningham,  he  complained.  His  case 
was,  that  having  purchased  lands  and  got  a  disposition  with  precept  to  be  held  a  me  aut  de^ 
jne^  he  was  immediately  infeft,  and  some  time  after  executed  the  procuratory  and  took  a 
charter  of  resignation^  containing  as  usual  a  confirmation  of  his  own  former  and  all  other  in^ 
fcftments ;  when  he  lodged  his  claim  to  be  enrolled' with  the  Sheriff-clerk,  he  with  it  lodging 
as  his  title  the  said  charter  of  resignation  9iad  sasine  ti^en  oa  the  precept  contained  in  it, 
but  not  his.  former  sasine  v  so  the  objectioa  was,  that  confirmation  of  the  former  aasine  ope* 
lated  retroy  and  therefore  the  sasine  on  the  charter*  of  resignation  was  void  and  null.  The 
Court  unanimously  found  the  complaint  well  founded^  repelled  the  objection,,  and  ordered 
him  to  be  enrolled 

In  the  same  petition  Cunningham  of  BallindallocK  complained  of  their  refusing  to 
«nrol  hioK— -The  case  was,,  that  his  lands  were  valued  in  the  Collector's  books  at  L.473,, 
>^that  they  were  so  in  the  book  lying  in  the  Exchequer;  which  was  the  CoUector-s  book 
in  1691,  and  was  lodged  after  the  Union,  and  is  the  rule  of  taxing  the  compoailioiiy  and 
.there;  ba^  beei^  po  di£^eol  yalaatioa  of  these  binds  since  that,  time,  and  the^ori^^nal 
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Tsluation  c^  this  ootinty  is  lost ;  but  the  freeholders  produced  an  old  tattered  book  whidi 
^ey  said  was  the  Cew-book  in  1687,  but  signed  by  nobody,  and- said  that  in  that  book 
these  lands  were  valued  jointly  or  in  eumulo  with  othar  lands,  and  no  legal  divi^on  has 
been  made.  The  Court  2d  January  pronounced  the  like  judgment  as  in  the  former  case, 
and  ordained  him  to  be  enrolled. 

9th  January  1754.— In  the  same  petition  Captain  Robert  Cunmngbam,  son  to  the 
Major,  complained  of  bdng  refused  to  be  put  on  the  roll.  His  lands  were  in  the  first  roll 
1691  in  the  Exchequer  valued  jointly  with  some  other  lands  belcmging  to  one  Brown  at 
L.868,  and  being  purchased  by  the  Major,  he  expede  a  charter  to  himself  in  liferent 
and  to  his  son  in  fee,  and  in  1739  renounced  his  liferent  of  a  part  but  reserved  the  liferent 
of  the  lands  now  in  questbn ;  and  upon  a  petiUon  to  two  Commis^oners  they  divided  the 
valued  rent  and  valued  these  lands  at  L.414,  and  upon  that  he  was  enrolled;  and  being 
complained  of  in  1743  they  passed  fnun  the  complaint  and  he  continued  on  the  roll ;  but 
in  1745  he  or  his  eldest  son  conveyjed  the  other  part  of  the  lands  to  his  second  son,  and 
having  made  another  purchase  for  himself^  (on  the  title  of  which  we  have  ordered  him  to  be 
enrolled  nt  supra^  he  renounced  the  liferent  cm  which  he  had  been  enrolled  in  favours  of  his 
said  son  Captain  Robert,  and  he  claimed  to  be  enrdUed,  and  obtained  the  like  certificate 
from  two  Commissioiiers  that  his  valuation  was  L.414 ;  and  it  was  said  that  in  all  this 
eounty  the  tenants  paid  all  the  Cess,  whereby  it  was  well  known  what  was  the  valuation 
of  every  farm,  and  it  was  said  that  it  was  by  that  rule  that  the  two  Commissioners  divided 
the  valuation*  Mr  Craig^e  for  the  oompliuners  agreed  that  the  rule  established  by  us  in 
the. case  Colonel  Abercromby  against  Leslie  February  1753,  that  the  division  must  be 
by  a  general  meeting  called  by  the  Convener,  and  the  rule  of  division  must  be  the  real 
rent,  was  indeed  agreeable  to  law  where  an  original  valuation  was  extant;  but  said  that  it 
might  be  done  by  two  Commisnoners  when  there  was  no  (mginal  valuation,  and  where 
the  tenants  paid  the  Cess,  that  might  be  the  nlle.  However  the  Court  dismissed  the 
complaint  and  sustained  the  objection  against  enrolling,  rewU,  Drummore  and  Strichen. 
(Milton  gave  no  (pinion  being  in  the  chair.)  We  thought  that  where  there  was  a  legal 
valuation  or  legal  division  it  was  not  lost  by  losing  the  paper,  if  there  was  sufficient  evi- 
dence qS  it,  and  the  CoUector'^s  book  so  old  as  1691  was  presumed  the  legal  roU,  and  that 
the  valuations  ther^  were  presumed  l^ally  made  unless  elided  by  contrary  proof  or 
stronger  presumptions  ;'-that  if  these  lands  were  afterwards  to  be  divided,  the  valuation 
bc4ioved  to  be  divided  as  the  law  directs,  for  till  such  division  nobody  could  know  what 
proportion  fell  to  each  tenement ;  that  if  these  lands,  which  were  called  Sca-bcggs,  had 
been  before  lawfully  divided  or  had  been  separately  valued  in  any  of  the  Collectors  books 
before  1691,  though  in  the  1691  they  were  agun  joined  in  one  article,  (which  was  a  case 
Slated  by  Mr  Craigie,)  the  next  Collector  might  by  bis  own  authority  divide  them  again 
wkhout  the  authority  of  any  Conunissiimers ;  but  if  no  former  division  appeared  two  Com- 
missioners had  no  more  power  to  make  a  division  than  the  Collector  had  without  them, 
and  therefore  as  this  division  was  by  a  private  meeting  of  two  Commissioners  it  was  without 
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authority  ;  and  as  to  the  rule,  though  the  Cess  paid  by  tenants  might  be  a  sort  of  meith 
to  come  at  the  true  value  of  both  tenements,  it  could  never  be  the  legal  rent,  because  it 
depended  on  the  pleasure  of  the  master,  who  often  fanned  his  own  mains,  and  was  without 
any  authority,  and  quite  unknown  to  Commissioners  or  even  the  Ci^ector^  as  the  tenants 
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No.  68.    1 754,  March  1 .    Abercbombt  against  Duff,  && 

Colonel  Abkecrombt  complained  of  Lord  Braoo^s  two  sons  and  Mr  Innes  being 
enrolled)  on  sundry  grounds,  inter  alia  that  the  lands  conveyed  by  Lord  Braco  to  Mr 
Alexander  Duff  and  Mr  Innes  were  conveyed  without  mentioning  the  teinds,  and  in  these 
terms  they  had  got  their  charters,  thougli  to  his  eldest  son  he  had  conveyed  part  of  the 
same  tenement  both  lands  and  teinds ;  that  in  dividing  the  valuations  die  Commissioners 
had  divided  by  the  real  rent  of  the  lands  and  not  deducted  the  teinds  of  his  lands,  nor 
deducted  from  their  valuation  a  proportion  corrcspooding  to  the  teinds,  which  deduction 
would  have  reduced  them  within  their  L.400 ;  and  though  he  afterwards  conveyed  the 
teinds  on  which  they  got  a  new  charter,  yet  they  were  not  thereon  year  and  day  infeft. 
Answered,  It  was  only  by  oversight  that  the  teinds  were  omitted ;  but  it  would  have  made 
no  difference  though  he  had  never  conveyed  them ;  that  there  are  no  teinds  in  Banffshire' 
separately  valued ;  and  if  Lord  Braoo  had  had  no  rig^t  himself  to  the  teinds,  if  they  had 
belonged  to  another  Utular  or  patrop,  or  been  allocated  to  the  mipbter,  the  valuation  must 
have  been  the  tame ;  and  in  that  case  Lord  Braco^s  not  disponing  the  teinds  would  have 
made  no  objection ;  that  in  some  few  instances,  and  in  a  few  counties,  there  is  a  separate 
valuation  ori^nally  of  the  stock  and  teind,  and  in  these  cases  the  valuation  must  continue 
separate  till  at  least  they  come  .into  one  person,  but  generally  in  most  of  the  lands  in 
Scotland  there  is  no  separate  valuation  of  the  teind  from  the  stock,  whoever  has  right  to 
the  teinds ;  but  the  lands  are  valued  in  proportion  to  the  real  rent,  and  the  heritor  of  the 
lands  is  liable  for  the  whole  Cess,  and  if  he  obtains  a  decreet  of  sale  of  his  teinds  against 
tbe  titular  or  patron,  it  makes  no  addition  to  his  valuation,  nor  diminution  of  the  titular^ 
nor  when  the  minister's  stipend  is  augmented;  and  had  it  been  otherwise  the  act  1690 
would  have  made  a  great  alteration  in  all  the  counties  in  Scodand,  and  greatly  encreased 
all  the  -patrons  valuations  without  diminishing  die  heritors,  since  their  stock  remained  the 
same,  which  woiild  liave  lieen  impossible,  because  the  total  valuation  of  the  county  could- 
not  be  altered  without  authority  d  Parliament ;  and  in  the  same  way  every  sale  of  tythes 
by  thi$  would  alter  the  valuations  both  of  buyer  and  seller,  and  every  augmentation  of 
!sti])end  would  lessen  the  valuation  of  die  heritors,  which  could  not  either  be  without 
losing  a  part  of  the  ,  supply,  or  a  revaluation  of  the  county.  The  Lords  repelled  the 
objection,  renit,  Freadent,  Justice-Clerl^  Shewalton,  WoodhaD,  d  Auchinleck. 

No.  69.     1 7^4,  March  2.    Stewatit  and  Hamilton  against  Maxwell. 

Sir  Akchibalb  SrswAat  of  Casdemilk  iaad  Hamilton  of  Aikenhoad  compUdned  of 
admitting  Sir  John  Maxwdl  of  Pollock  on  the  roll  in  right  of  the  superiorities  of  severml 
parcels  of  lands,  inter  alia  on  these  two  grounds :  The  lands  of  Mdkle  Goyiia  belonged, 
to  a  great  many  small  feuars,  and  he  had  right  to  the  superiority  of  one  of  them.  \p. 
]  f26  these  feuars  entered  into  a  oontract  dividing  their  valuations  iiooor$ng  to  i^mr  .real 
rent  expressed  in  the  contract,  and  they  were  accordingly  so  entered  by  the  derk  in  the 
Cess  books.  At  a  general  meeting  in  1748  it  was  represented  to  a  general  meeting  of 
Commissioners  that  they  had  no  authaadc  valuation  if  it  was  not  one  in  1722 ;  that  the 
derk  had  made  out  a  valuation  book  as  exact  as  he  could;  therefore  the  meeting 
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appointed  a  committee  to  examine  the  book,  and  after  several  meetings,  tliey  made  a 
report,  and  the  meeting  approved  the  book  with  one  amendn)ent ;  and  in  it  the  valuaboH 
of  Meikle  Grovan  was  divided  in  terms  of  the  contract  The  complainer  objected  that  this 
division  was  made  without  any  proper  authority  and  without  proof;  2dly,  That  the 
deceased  Sir  John  MaxweQ  who  had  purchased  these  superiorities  in  his  son^s  name  gave 
the  disponer  an  obligatory  letter  that  he  should  redispMie  them-,  and  offered  to  prove  it  by 
the  respondent's  oath,  who  deponed  that  the  first  time  he  heard  of  such  a  letter  was  after 
he  had  lodged  his  claim  to  be  enrolled ;  that  thereon  he  sent  a  message  to  enquire  at  the 
disponer  whether  it  was  so,  who  thereupon  wrote  to  the  respondent  and  sent  him  inclosed 
his  father^s  letter  to  be  disposed  of  as  he  shbutd  think  fit :  Therefore  the  complainer  object- 
ed that  his  right,  being  no  proper  wadset,  but  under  an  obligation  to  redispone,  gave  no 
title  while  that  letter  remained,  and  if  he  had  no  title  lo  be  enrolled  when  he  entered  his 
claim,  he  should  not  have  been  enrolled.  We  unanimously  repelled  the  first  objecticni, 
because  the  contract  1786  appeared  to  have  beea  entered  into  without  any  view  to  dec- 
tions,  and  was  sufficiently  authorized  by  the  general  meeting  in  1748;  The  Court  also 
repelled  the  second  objection,  in  which  Drummpre,  Haining,  and  I  did  not  vote ;  and  the 
President  thought  that  though  the  letter  had  been  yet  standing  or  unretired  it  would 
not  have  been  a  good  objection,  and  that  the  act  13  Jma  meant  not  toaker  our  law  as  to 
qualifications  of  electors,  but  to  give  a  new  mean  of  proof,  and  that  a  temporary  right  of 
property  was  a  good  vote  tfiough  no  wadset,  and  he  was  told  that  the  letter  was  only  to 
redispone  after  ten  years.— (N.  B.  lie  was  told  this  when  at  die  Bar,  being  consulted  on 
the  complaint,  but  nothing  of  it  appeared  before  us.) 


MESSENGER. 


Xo*  1.     1738,  Nov,  8.    Alexander  Ross  agaiiist'TniE.  Sueeiff-CLerk 

OF  Ross. 


Tk  the  reduction  Monro  agiunst  Ross,  messenger,  of  a  bill,— ^e  L(Hrds  last  Session 
assoilzied  from  the' reduction,  notwithstanding  there  appeared  great  imposition  on  Monro 
the  Minister  by  the  messenger,  because  it  appeared  by  the  proof  that  this  l»ll  was  the< 
effect  of  a  transaction  by  the  ibterpontionof  aTbiters,.and.  ra  abatement  given ;  but  because 
ef  the  evidence  of  malversations  by  Ross,  in.  his  office  of*  messenger,  they  ordered  him 
to  sist  himself  at  their  Bar  this,  day,  which,  he  did ;  and  being  examined  and  heard  by 
himself  and  his  procurators,  the  Lords:  &und  diat  all  raestengers^  ought  to  be  paid 
their  fees  and  expense  for  execution,  letters  of  hocning^or  caption,  by  thoereditor  employeci, 
and  not  by  uiy  exactions  from  the  debtocj;  and  found:  that  any  messenger  claiming, 
exactmg,  or  taking  from  any  pevson  or  persons^  underdiligenoe,;  by  homing  or  caption, 
any  sums  c^  mcmey,  or  security  for  the  same,  under  colours  of  fees  or  expenses,  for  exe^ 
Guting  or  delaying  of  execution  of  any  such  diligence,  or  of  going  oj  oomii^  to  igad  from 


«ny  phoe  dr  places,  »  otder  to  «secutfoii  of  iuch  diligeooe,  is  uiMr^ufraiitaUe,.  illcgsl>  and 
4»ppK8flvre,  andqpenftadoor  toh^fa  aodKrieyous  exactimisfrom  ignoraat,  distressed,  aud 
indigeBt  persons ;  and  found  the  smd  Al^ander  Hoss  bath  been  guilty  of  gro^malviersacio^  "  I 

'in  exercilseof  bis  office  as  messenger,  by  taking  security  for  and  q||^ging  ezortiitai^ 
»suma  ftQm  the  said  Mr  J6hn  Monvo,  under  colour  of  fees  and  e^Lpeoaes,  and  fi>r  psioy;  19 
gobg  and  coming  to  and  frbm  certain  {daces,  in  order  to  the  eMoutipn  of  caption  % 
onall  stnna,  where  no  c^oi»  was  truly  executed,  and  particularly,  %c  and  thc^^efim 
«fi]ey  deprived  him,  the  said  Alexander  Boss,  of  fau  office  of  me^KB^ger  ^t  ara^S,  and  ifh 
dared  him  incapable  tbere^  in  all  time  comings  and  fined  and  amerciated  him  in  the  suqi  1 

•of  L  JO  sterling,  to  be  instantly  pad  into  the  hands  of  the  clerk  of  Court,  to  be  applied 
tin  such  manner  as  tlie  Lords  fiftiould  diorect  And  in  respect  of  pertAin  alleviatioos  pleaded 
in  behalf  of  the  said  Alexander  Ross,  they  thougbt  fit  in  this  instance  \o  proceed  to  no 
Jn^^ier  puUMlmM&t.  And  the  Loids  onlavied  this  judgment,  lor  the  better  puWicatio^ 
dseieof,  as  a  caution  to  messeligefs  in  time  comings  to  be  reopsded  in  the  books  of 
•sedenint,  and  an  extract  thereof  to  bo  transmitted  from  the  clerk  of  this  G>urt,  to  be 
reoordad  in  the  Lyon  Court  book,  to  be  puUished  by  him  in  the  ordinary  fiimn. 


'No.  S.  l749,Fdb.28.  LiEtJTEKANT  Hope  o^oifMl  Drummono  itND  Nicoi^ 

LiKiTTSKAiiT  HoFX,  (ISlfa  Jauuaxy  1749,)  represented  that  his  fiirther  was  become 
fatuous,  and  was  fay  his  friends  Committed  to  the  Infiraiary  for  his  recovery ;  that  whilfs 
he  was  there,  Drummond,  the  messenger,  pretending  to  have  a  caption,  broke  into  the 
room,  thou^  toM  what  condition  he  was  in,  carried  him  to  a  tavern,  gave  him  drink,  robbed 
him  of  money,  and  then  left  him  in  the  tavern,  where  he  committed  some  outrages,  and 
afterwards  in  the  streets,  till  his  friends  got  hokl  of  him ;  and  therefore  praying  by  two 
sevtf  al  petitions,  one  to  punidi  Drummond,  and  the  other  for  warrant  to  the  petitioner 
his  son  to  detain  him  in  the  Infirmaiy,  and  produced  a  certificate  of  his  condition  ftom  a 
physician.  We  gave  a  warrant  to  seize  Drummond,  and  remitted  the  petition  to  an 
Ordinary  to  enquire  into  his  condition,  and  report,  and  in  the  mean  time  granted  war- 
rant to  detain  him  in  the  Infirmary. 

S8th  February  1749.-— Drummond  executed  a  caption  i^^ainst  the  now  deceased  Sir 
Alexander  Hope  in  the  Infirmary,  whether  he  had  some  days  before  been  sent  by  adTioe 
of  phy^cians  for  madness,  and  carried  him  tothehouseof  (meLitti^a  tavemer,  and  after 
getting  from  him  L*4,  which  he  gave  to  his  enqdoyer,  Mrs  Nicol,  left  him  there,  and 
after  some  rioting  ia  the  streets,  h^  was  sent  back  to  the  Infiraiary,  where  in  afew  days  he 
died.  The  son  complained,  both  of  the  messenger  and  Mrs  Nieol ;  and  a  proof  was  led  ; 
but  on  an  objection  that  her  husband  was  not  called,  was  ddayed  till  JTuqe.  As  to  the 
messenger  John  Grant,  who  was  ordered  to  serve .  him,  argued,  and  argued  welly  thi^ 
Sir  Alexander's  disorder  was  no  excuse  to  the  messenger  not  to  execute  the  ^is^'^a  let> 
ters ;  and  Duadas,  for  the  oomplainer,  in  eiSect  gave  it  up,  but  argued  it  as  an  illegal^ 
opfnressive  execution ;— and  the  Lords  found  it  illegal,  aad  wi|b  a  BM|)evoleat  Jatentyaq^ 
to  extort  money ;  and  deprived  the  ascssenger^tfa  of  his  offbeisfiaeiseiigpran^ 
(which  he  also  was^)  and  eommitted  him  for  a  moath  to.pnson.  I  doubled  af  the  sentance, 
but  gave  no  opinion. 
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MILL. 


Na  1.    1752,  Dec  29.    CAPtAiK  UfiaT/HAM  ogainH  TtrLEocir. 

The  town  of  Forres,  and  its  teiritory,  is  thirled  to  CapUtn  IJiquharf  b  mill,  (wfaicli 
aticiendy  belonged  to  tfie  Abbey  of  PluscMtfen,)  for  aft  grains  consumed  liitbin  the  town 
and  liberties.    Tannachie's  estate  of  L.200  or  L.SKW  steifbg  of  tent  fies  in  the  neigh- ' 
bourhood,  and  has  no  mill,  nor  water  for  one,  and  th^refbi^  he  purchased  a  small  feu  on ' 
the  side  of  the  rivulet  that  runs  by  the  town,  and  is  within  its  liberties,  and  hcdds  of  the 
town,  in  order  to  build  a  mill  to  serve  his  lands  of  Tannachie,  which  are  not  thirled.   He 
began  the  buildmg,  and  Captain  Uipqpihart  dbtainad  snspenidon,^  and  punued  decbutafor 
that  he  could  not  build  a  mill  within  the  thirl ;  and  the  case  was  this  day  reported  by 
Lord  Dun.     Both  pardes  cited  Craig*s  authority,  and  the  pursuer  cited  Lord  Stair's, 
and  28th  February  1684,  M'Dowal  against  M^CuHoch ;  28th  February  1695,  Crawfiinl 
of  Carsbum  against  Sir  John  Schaw  of  Greenock ;  Drummond  of  Meggindi  against  the 
Earl  of  Northesk;    19th  December  1710,   Magistrates  of  Edinburgh  against  Jeaa 
Alexander ;  and  18th  Jvif  1746-,  Mackie  i^;ainst  Maltsters  fi  Fidkirk,^  #here  we  dis-' 
charged,  steel  malt  milk  within  the  thirl,  even  though  we  found  the  intxcta  et  Ulata  not 
t&irled.     We'  found  that  the  defender  could  not  build  a  mill  vrithin  the  pursuer^s  thirl, 
and  declared  aocordin^y.     I  observed  that  it  seemed  implied  in  the  very  nature  of  the  ^ 
contract.     The  question  cannot  occur  but  when  there  is  both  insucken  and  outsucken ; 
therefore  suppose  a  Baron,  having  a  mill  in  his  barony,  and*  both  insucken^  and  out- 
suckfisi  grinding  athis  mill,  there  being  none  other  in  the  neighbourhood,  or  so  conve- 
nient, feus  out  a  part  of  his  lands,  but  that  he  may  not  prejudge  his  mill  rent,  astricta 
the  lands  feued  to  his  mill ;  the  parties  could  not  possibly  mean  that  the  vassal  should 
not  be  allowed  to  gnnd  his  own  corns  in  prejudice  of  the  mill,  yet  he  might  grind  other 
people^s  corns  who  also  frequented  the  mill  but  were  not  astricted ;  and  the  case  was  the 
same  if  he  feued  cm:  sold  his  mill  and  astricted  his  own  lands  to  it,  or  if  for  any  other 
valuable  consideration  an  astriction  was  purchased ;  2dly,  That  eonceaao  quovisjurt  omnta 
comeU  mdnUurj  &c.  but  it  was  impossible  for  him  to  have  any  check  upon  abstractions  if 
such  a  mill  were  built,  especially  here, .  where  all  consumed  in  that  thirl  was  abided, 
and  Gcmsequently  every  cake  or  bannock  to  be  eaten  by  tlie  miller  or  mill  servants  of  the.. 
new  mill ;  but  surely  it  was  impossible  to  keep  him  from  eating  the  multure  of  his  own 
mill. .   Karnes  (who  when  at  the  Bar  had  written  the  defender's  information)  agreed  with 
my  reasoning  where  lands  were  feued  utider  an  astriction,  but  diifered  in  thu  casfe,  be- ' 
cause  it  was  not  clear  that  the  town  was  anciently  astricted,  or  before   two  contracts  in 
1674  and  1696 ;  and  Dun  also  differed  from  the  interlocutor,  because  it  was  to  serve  bis 
ovn  estate  that  the  defender  wanted  this  mill. 
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3M  (EtcKfKs^t  None. 


MINOK. 


No.  J.     1735^  July  18.     GusTAvus  Munro  against  Captain  Georgs^ 

MUKBO. 

The  Lords  gave  an  act  before  soswer,  to  prove  the  oommon  rate  of  the  country  in 
nuch  bargains.  Some  of  the  Lords  thought  that  curators  could  not  farm  a  whole  estate;, 
but  most  of  the  Lords  differed,  and  therefore  gave  the  act  before  answer  for  proving 
tesioa. 

No.  2.    I  ISSf  Dea  6.    Duks  ov  Douglas  agai'Ha  Lord  Torphicqen. 

Ths  Lorda  found  they  could  not  authorize  the  curators  of  Dirleton  to  renounce  any 
part  of  his  security  but  upon  payment,  though  they  thought  if  the  money  were  paid 
they  would  authorize  them  to  lend  it  to  the  Duke, 

No.  3.      1786,  Feb.  24.     CURATORS  OF  NiSBET  OF  DiRLETOX. 

The  Lords  refused  to  interpose,  and  were  pretty  unanimous  that  they  could  not^ 
cKcept  the  President  and  Dun. 

0 

No.  4.    nsSy  June  8.       TuRNBULL  against  RichardesO'N^. 

A  RjCDVCnov  ex  capite  mtJiorennitatis  being  pursued  ofa  bond  and  bill  granted  by  a 
defunct,  which  reason  of  reduction  was  admitted  to  probation,  with  a  defence  that  they 
were  granted  for  clothes  furnished  to  the  defunct ;— the  minority  was  fully  proven  ;  and' 
for  proving  the  defence  three  witnesses  were  adduced,,  one  a  tailor,  who  deponed  pretty- 
distinctly  upon  the  furnishings  ;  the  other  two  deponed  upon  some  furnishings  in  general ; 
and  two  other  accounts  were  produced  at  the  furnishings  in  1713  and  1715,  the  one 
agreeing  exactly  with  the  sum  in  the  biO,  and  the  other  with  the  sum  in  the  bond;  the 
I^ords  i^  absence  of  the  defender  sustained  the  defence,  the  defender  giving  his  oath  in 
supplement,  because  the  proof  was  necessary  only  to  astruct  tlie  onerous  causes  of  thesc- 
debts,  though  it  would  not  have  been  sufficient  to  constitute  a  debt. 

No.  5.     17S7,  June  X    Nisbet  of  Dirleton  against  Dicksonv  His  Factor. 

My  Lord  Probationf.r  (Amiston)  reported  a  ({uestion,  If  a  factory  during  pleasure 
by  a  minor  and  his  curators-  can  be  revoked  by  the  minor  without  his  curators  ?  Xhe 
Lord  Reporter  thought  it  could  not,  and  we  were  all  of  the  same  opinioTi. 
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No.  6.    (17S6.)    17S8,  Dee.  10.    Wauchope  against  Wauchofe. 

The  Lords  generally  thought  that  administrators  cannot  settle  thdr  constituents  sue- 
cesaon,  though  thdr  necessary  or  reasonable  deeds  of  administration  may  have  the  effect 
of  altering  the  successdon^  as  taking  securities  upon  land,  leading  adjudications,  lending 
money  upon  annualrent  (before  the  act  1641  as  to  heirs,  and  since  that  time  qwoad  Jus 
mariti  et  rdicia:)  but  cannot  make  destinations  of  succession  by  secluding  executors  without 
the  knowledge  and  ccmsent  of  their  constituents,  thou^  some  seemed  to  differ  as  to^at ; 
but  most  of  us  thought  that  Niddry^s  knowledge  of  his  Commissioners^  resolution  in  their 
jsederunt-book  would  be  a  good  defence ;  (and  X  and  others  thoi^ht  his  knowledge  pre- 
sumed from  Us  letter  in  March  1782)  and  theref<»re  gave  a  diligence  for  proving  sudi 
knowledge  even  by  witnesses ;  wherein  we  had  the  less  difficulty,  that  it  was  only  to  sup- 
port the  e:q>fess  i^iprobation  of  all  thdr  resolutions  in  that  letter ;  but  Newhall  diffared. 
—89th  January  1736. 

Ths  Lords  found  sufficient  evid^ice  of  the  kte  Niddry^s  knowledge  and  iqipiobation 
of  the  Comnusffloners**  resolution  to  chai^  the  bonds,  and  take  them  to  heirs,  secluding 
•executors ;  and  therefore  repelled  the  objection  reported  to  us  as  to  old  bonds  changecU 
And  money  new  lent  out  Third  point,  of  money  laid  out  on  heritable  security  lies  yet 
before  Lord  Newhall,  Ordinary.  Newhall,  Minto^  and  Balmerino,  dissented  from  the 
interlocutor,  24th  July.— ^-l  0th  December,  Unanimously  adb&ed. 

■ 

No.  ^n    1 7S9«  Hov.  7.    Mas  Je ak  Craick  againH  Ann  Napier. 

See  Note  of  No.  7,  tou  Executor. 

No.  8«    1741,  Jaily  L    Blair  against  Sutherland  of  Kimninity* 

We  agreed  that  actual  collation  was  not  necessary.  2d]y,  We  seemed  also  to  agree, 
that  the  minority  of  their  executors,  or  their  majority,  oould  only  be  considered  in  the 
question  of  prescription ;  and  the  point  seemed  to  come  to  this.  Whether  the  minority 
of  John  Blair,  one  of  die  co«executors,  can  be  preferable  qnumd  the  half  of  Katherine  the 
cd^executrix,  who  was  major,  but  who  made  over  her  interest  to  John  in  1708,  after  he 
also  was  major?  And  the  Lords  found  that  it  stopped  the  prescription  as  to  the  whole. 

No.  9.    1 743,  Nov.  8.    Mr  Murray  op  Cringletie's  Son,  &a  • 

A  COMMISSION  from  the  Crown  under  the  Gveat  Steal  was  pnssented  in  favour  of 
Murray,  son  toCringletie,  to  be  Clerk  or  Keeper  of  our  Minute-book.«— Amiston  objected 
to  the  Crown'^s  power  of  granting  that  cooimission,  because  it  was  in  the  power  of  the 
Clerk-Register,  and  that  the  reservation  in  the  Clerk-Register's  commission  was  against 
law,  several  of  these  under  officers  commissions  being  vested  in  him  by  statute,  ^ly,  He 
ob}ected  that  Mr  Murray  was  minor.    The  Lords  superseded  till  this  day  fortnight,  that 
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they  might  consider  the  first  pomt,  and  order  Mr  Murray  to  appear  that  day  to  oondea* 
vend  upoffi  his  age.-«-*27th  January  ntSi.  .    '  .  '      ^       .  \      .     .     1 

This  oommi6sion|  whjph  is  mentioned  fupra^  27th  January,  was  under  eonaderation 
this  day  fortnight,  when  both  Preadent  and  Amiston  seemed  to- think  the  first  objection 
good,  diough  we  had  no  statute  vesting  the  nomination  of  this  officer  in  the  Register* 
Amifr'tun  was  clear,  and  the  President  was  poative,  that  in  England  it  woiitd  be  good,  be- 
cause it  would  be  looked  on  as  part  of  the  Constitution ;  but  at  the  P«esidenf s  entreaty 
Amiston  dropped  the  objection.     As  to  the  second,  Mr  Murray  was  called,  and  ordered 

« 

to  give  an  account  of  his  age  against  this  day,  when  he  gave  in  a  peticiott  shomng  why 
we  should  not  enquire  into  his  age,  there  being  po  law  that  required  majority,  and 
Advocates  and  Notaries  were  admitted  under  age,  and  the  Interim-Keeper  that  the  Court 
'has  appointed  is  yet  under  age.  We  refused  the  petition ;  but  ordered  the  present 
Interim-Keeper  to  attend  at  I2b*clock; — and  7th  February  we  removed  the  Interim* 
Clerk,  liaviug  appointed  another,-— 10th  Febntary  1742. 

Mk  Mcrray^s  commission  being  refused  10th  February  1742,  as  under  age,  he  being 
now  of  age,  presented  his  commission  again.  Amiston  thought  the  oommission  void^ 
and  there  needed  a  new  commission,  which  occasioned  his  presenting  a  memorial,  and  tt 
earned  to  admit  him,  renit.  Amiston  et  Balmerino.  I  thought  that  it  was  the  general 
sense  of  the  country,  and  in  consequence  thereof  very  often  persons  in  office  take  now 
conjunct-commission  to  themselves  and  their  children. 

Na  10.     1744,  Jan.  27.     Cubators  of  Miss  Muebay  against  Miss 

MUBEAV. 

Those  curators  complained  that  Miss  Murray  refused  to  eoncur  with  them  in  appoint- 
ing a  factor  with  very  large  powers.  We  would  not  order  the  minor  to  answa*,  but  al- 
lowed her  to  answer  if  she  thought  fit,  and  which  she  did,  and  told  us  she  was  voy  wil- 
fing  to  name  a  fibctor,  but  told  us  some  reasons  why  she  dedined  to  grant  a  labtory  either 
to  that  person,  or  in  so  large,  terms,  and  told  us  she  doubted  if  we  could  interpose  betwixt 
a  minor  and  her  curators.  The  President  thought  that  cases  might  be  figured  wherei^ 
the  necessity  of  the  tlung  would  give  us  jurisdiction.    Amiston  seemed  to  think  9B  I  did, 

•  * 

that  as  in  no  case  we  can  compel  a  minor  to  choose  curators,  neither  can  we,  after  they 
are  chosen,  compel  her  to  any  deeds  but  what  she  herself  thinks  proper.  But  we  all 
agreed  not  to  interpose  in  this  case,  and  that  ther^  was  no  cause  for  it ;-— «nd  thereibce  in 
general  refused  the  desire  of  the  petition* 

No.  11.    1744,  Feb.  14.    (1734.)    Cmcwtos  againit'E.  K.(LMABXOcr.  - 
Tub  Lorda  rastaiae^  the  deftnca  on  the  alloiwaHfe  t»  my  Lady  did  moAeti 

No.  13.    1 749»  Mi^'  1  f .    GEsmfToss  or  KiMMTNNrrY  against  !%£  H£ir. 

KiimraKiTT^s  father  was  apparent-heir  of  Oyne,  and.  possessed  more  tlum  three 
years.  After  his  d^tb^  some  of  his  creditors  obtained  deci^eets  of  constitution  i^^ainat;  faif 
infimt  son,  for  not  producing  a  renundatioa ;  whereas  they  renounced  to  other  creditors. 


•B[.<»uui'k  NoMsi]  MINOlL  4^ 

who  therefore  got  only  decreets  e§^Honia  eoMta.  Both  obtained  adjudicAticmSy  Imd  the 
ilrst  on  their  constitutions  included  these  lands  of  Clyne,  wherein  the  infant  is  appa^ 
Tent-heir.  The  heir  raised  reduction,  and  produced  a  renundation,  and  Tinwald,  (now 
Justioe^Clerk)  reduced,  exoept^aa  to  the  lands  whereof  the  father  was  three  years  in  pofr> 
session ;— and  he  reclumed  to  us ;  and  we  restored  him,  and  sustained  the  adjudications 
only  as  if  they  were  c^gniiioisis  ante.  But  this  was  reversed  in  Parliament,  and  the 
Qrdinary^s  interlocutor  affirmed* 


MlNOntfON  TJSKJSTtfB  PLACITARJC. 


No.  1.    1135,F^.6.    ijTfTR'BiCAVtib^dgidf^TAkQjj^AKmvi. 

'  Vbe  t^rds  found  that  Hkt  defender  had  i!he  privilege,  nih&r  man  tenetur  tiacitarey  witli 
tegard  to  Reinfiviga^  well  as  Stronine,  in  liofar  ais  the (kfepder^s  right  by  his  original  feu 
charter  goes  upon  the  huids  of  Stronine  ;  but  We  found  that  uiitt  i^it  was  only  a  right 
{^  servitude  and  couM  not  hinder  the  pursuer  fixhn  declaring  the  property  notwithstand* 
f  ng  of  Kirie  of  Gogar^s  tolcsrance,  which  was  only^  personal. 

I  V. 

No.  2.    1744,  June  26.    Douglas  £]^mf<  Andrew  Ingi^is.  ' 

*  Patxick  IifGUs  was  infeft  on  his  father^s  cK^Mi^iBott  hdd  base,  (the  father  having  a^ 
was  sadd  no  other  right  than  adjudication,)-  and  having  g^nd  to  the  West  ladies  contracted 
ft>  his  elder  brother  a  debt  of  L.5S0,  and  granted  him  an^  heritable  bond,  ssid  aJsognmted 
hxm  ft  factory,  and  died  in  the  West  Indies,  worth  (as  was  said)  upwards  of  L.8000,  leav*. 
ittg  an  iiifant  son.  During  his  fife  Inglis  uplifted  the  rents  upon  the  fkotory,.  but  aft«r 
his  death  uplifted  upon  die  assignatami  to  maills  and  duties.  Douglas  of  Houeeside  pre»> 
tending  to  be  superior,  and  dso  to  have  a  rig^t  <6f  revefdon>  raised  reduction  sftd  impro- 
batkni,  declarator  on  non^entry,  and  of  redemption ;  and  tile  iiifiuit  son  pleaded  his  raineri^^. 
and  that  mm  teneiur  fhcUare ;  which  we  sustained  on  the  l^th  as  to  leduefion,  but  repelled, 
it  as  to  non^entry.  A  redttining  MH  was  Resented  against  Ae  fim  pait^  for  that  th^ 
minor  was  not  in  possession^  which  we  tids  day  refused  lind  adhered^ 


No.  8.    1.749^  (Jan.)  Feb.  IS.    Katharine  Cbaig  Qgainat  Strang. 

'  An  impMper  <i»dstt  bong  Attended  wilb  an  irritancy  if  not  cedcened  in  1701,  the 
wadsetter  got  into  possession  m  17<)6.  Thereverser  pursued  a  redemption*  s^punst  the 
heir  of  thef  wadsetter  a  mnor  who  pleaded^  not  vedeefloaUe,  9dly,  iniitaritmiantur.  The 
Ordinary  lepelkd  ^le  liBt,  but  waa  to  hear  dieni;  on  the  other.  Ob. »  reclaiming  BST  we 
flioiight  that  die  right  being  «» facie  irredeenialde,  the  minor  had  the  privilege,  and  at  the 
Oidhiary^s  dedre  we  remitted  book  to  him,  who  altered  his  interlotefor,  andoira  veataini* 
mg  MH  Mill  Juw.1740  w«  adhered  ;-^-aiid  13th  Ji^uary  1749  again  adhered. 
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MULTURES,  (THIRLAGE.) 


No.  1.    1135,  Jan.  29.    Kennedy,  kc  ogmnH  Cameron,  &c. 

Tkb  clause  in  the  malUUuc  act  12  Anna  was  plainly  continued  in  the  subsequent  acts 
as  appeared  bj  looking  at  these  acts,  and  so  the  Lords  found ;  but  they  also  found  that 
that  clause  IS  Anna  does  not  extend  to  multures  paid  at  the  mill,  and  were  unanimous, 
but  Newhall  doubted,  if  the  defenders  had  been  Sir  John  Amot^s  tenants ;  but  the  rest 
seemed  to  differ  from  him. 

No.  2.    l7S6,July  27-    LocKHART  against  His  Vassals. 

Thx  Lords  found  that  ooras  which  the  vassals  diould  luqypen  to  grind  fli0Ugfa  not 
necessary  for  their  own  families  are  thirled  to  the  mill  of  Camwath,  and  liaUe  in  the 
highest  multures.     The  Lords  adhered.'^-lOth  January  1736. 

Some  recent  charters  contained  thirlsfle  and  the  special  multures  but  no  mentioii  of 
services.  The  Lords  found  services  due  by  the  nature  of  the  thirlage ;  the  words  are, 
that  the  astriction  amprehenda  services  when  there  is  no  immunity  by  prescription.—- 16th 
January  1736. 

Upon  adause  <<all  grindable corns  growing  upon  the  lands,^  the  Lords  found  that  dause 
tantamount  as  the  ckuse,  ^  all  grindable  corns  that  they  shall  happen  to  grind,^  and  pro- 
nounced the  same  interiooutor  as  they  did  on  the  10th  instant,  qnod  vide.  The  dause  was 
expiessed  in  the  Latin  charters  grama  molSmUoj  in  the  diqx)sitions,  grindable  corns ;  and 
the  diarters  being  recent,  they  did  aot  regard  a  proof  that  the  tenants  paid  multures  for 
what  they  sdd ;— 4aid  they  judged  the  same  way  some  time  ago  in  another  process 
i)etwixt  this  sadK  3V£r  Lockh^rt  and  another  vassal.— 17th  January  1736. 
.  Upon  a  question,  Whedier  a  mill  is  not  sufficient  for  the  sucken,  having  only  a  gathered 
clam,  whether  the  sucken  may  go  dsewhere,  how  much  they  may  carry  elsewhere,  and 
what  they  should  pay  ?  the  Lords  found  they  may  carry  what  is  necessary  for  their 
families  after  waiting  48  hours  and  are  to  pay  oo  multures  for  it-— Slst  January  1736. 

The  Lords  adhered  to  the  former  interlocutor  of  ilst  January  last  with*  this  addition, 
<<  and  the  mill  not  capable  to  serve  them  through  want  of  water  or  other  defect  in  the 
mill." 

The  Lords  adhered  to  their  former  interlocutor  (ncfing  that  the  dause  of  thirlage  to 
pay  a  peck  of  multure  for  five  firlots,  was  the  same  with  the  dause,  but  of  five  firlols.— 
]8th  February  1736. 

The  Lords  found  lliat  immuhities  from  mill  services  could  not  be  pieBcr3)ed  wheee.the 
vassals  were  by  their  charters  expressly  tied  to  services,  and  soomT  were  of  opinion  that 
immunity  could  not  be  prescribed  where  the  astriction  was  by  the  charters  though 
mention  of  services,  but  this  not  determined ;  because  they  found  it  -proven  that 
were  paid  to  Cleugh  mill;  and  though  there  was  no  proof  of  serntespsid  toV)tlier  miUsi 
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yet  there  was  no  proof  of  immunity  for  40  years;  and  therefore  diey  adhered  to  didr 
iBterlocutcH*  of  16th  Januarj  last  They  thought  also  that  payment  to  any  within  the 
thirl,  though  as  a  gratui^,  interrupted  the  prescripticm^  of  immunity  as  to  all  within  the 
thirl,  like  payment  of  aanuafaent  out  of  one  tenement  where  the  mmualrent  is  eonsti- 
tuted  upon  more  tenements.— 35th  June  1736. 

The  Lords  adhered,  with  the  addition,  that  in  case  of  want  of  service  in  the  terms  of 
the  former  interlocutor  they  may  carry  the  ^hole  corns  to  another  mill,  and  found  no 
more  due  to  the  miller  than  the  multure  in  the  former  interlocutor.— -Ist  July  1736. 

No«  S.    17S6,  June  19>Dec.  15.  Eael  of  Wigtok  offoinst  The  Town  of 

Kirkintilloch. 

We  seemed  to  agree  that  there  was  here  no  prescription  to  astrict  the  mveUa  d  Ulaia^ 
either  in*  general,  or  such  as  are  consumed  in  the  harony ;  and  we  thought  that  it  re- 
sohred  in  a  question  in  kw.  Whether  a  general  astriction  imparts  an  ostriction  even  of 
utveda  d  ilbUa^  at  least  in  so  far  as  is  necessary  for  the  families  or  consumers,  especially 
where  there  is  a  burgh  of  barony  in  the  thiri.  And  we  found  that  the  gr&na  enacetaiof 
necessary  for  the  use  of  the  families  are  astricted*  2dly,  That  they  cannot  sell  these 
and  buy  others  in  their  place,  otherwise  those  impcHted  are  astricted.  Sdly,-  That 
ground-meal  or  malt  bought  and  imported,  and  consumed  by  the  inhabitants,  is  not 
thirled..  4thly,  That  grain  imported,  and  afterward  ground  and  consumed,  is  thirled» 
15th  December,  The  Lords  Adhered.     (See  Note  of  Na  2.) 

No.  4.     1740s  Jan  22.    Loed  Maxwkll  against  Poetxonees  of  Hol\% 

WQOD^ 

The  Lordsy  on  consideration  of  the  rights,  that  it  appeared  that  the  mill  belonging  to 
tile  charger,  as  well  as  lands  of  the  suspenders^  were  part  of  the  ancient  Barony  of  Holy- 
wood,  beloi^ng  to  the  Abbacy  of  Holy  wood,  and  having  also  considered  the  proof,  found 
the  defenders  astricted,  and  remitted  to  the  Ordinary  to  proceed  accordingly.  But  they 
would  not  determine  upon  the  footing  of  the  Ordinary V  interlocutor,  that  it  was  die  mill 
of  a  bacony  ;— which  many  of  us  ^thought  not  suffident ;  but  that  it  was  a  mill  belong-s 
iag  to  Churchmen.  This  indeed  is  against  the  dedaoh  17th  July  1677,  Ross  against- 
M^Kenzie,  which  I  shewed  liiem».  amib  was  read.  (Oict.  No.  1^.  p.  10,866.)  But  \ve^ 
thought  it  not  law«. 

Ne»  9^,    1740,  Dec;  16;    Low  oTBrackley  against  Beatson  of  MawhiUl 

In  a  question,  of  bygone  abstsactions,.  the  Lords  had  such,  a  regard  to  the  constant  pos- 
-session,  that,  in  the  process  they  found  th^  defender  Qable  for  bygone  abstractions  from 
the  time  he  discontinued  going  to  the  mill  in  1730  to  the  commencement  of  the  process  xix, 
1735  and. thereafter  ;r— notwithstanding  it  was  as  easy  a  multure  as  that  the  defender  paid 
at  other  mills,  or  as  Be  could  hare  got  his  cpms  g^und'  for,,  so  that  it  was  really  no  more 
than  the  mcrces  opemnfat,:— and  Sdfyv  that  the  defender  had  reason  to  believe  he  was 
-not  thirled,  there  iieing  no  sudi  servitude  in  his  charters^  or  any  other  writing  known  to 
him,— Adly,  that  he  and  his  gredecessoxs  hadbewio.  Uae  to  take  their  tenants  bc^uud 


ta  go  to  nay  mm  the  heritor  pkiised,  a^  i^^peitfed  fit«  l«4m  pRldu^od-fi^  MBfi-dowttP*- 
watdsy— 4lbly,  that  the  pursuer  first  founded  his  daim  <f  tUtli^  oQ  the  defendo^s 
rights,  and  when  he  fuled  in  thaAy  produced  a  bond  of  thiri«ge  as  old  as  1645^  n&nt  tSI  - 
then  heard  of,  and  which  upon  report  the  Lords  once  found  nuU>  and  afterwards  ddy 
sustained  it  upon  a  proof  of  possession  c(Hiform»««-4md    SMff   tfyflt    dwy   thought) 
him  so  far  tn  bona  JUk  as  to  find  him  not  liable  in  the  expenses  of  pvocess  ;-*-^fi)r  they 
thought  he  should  have  continued  gcnng  to  the  mill  till  the  point  had  been  determined,   nwdr 
quidam  veniL  inUr  quo&  €go^    3dly,  They  found  the  miller  bound  to  carry  the  victual  ten 
the  mill  upon  his  own  horses,  and  to  send  as  many  horses  as  are  commonly  kept  in  the 
mill  for  that  use,  and  the  defender  honnd  to  lay  the  loads  on  the  homesl 

No.  6.     1740,  Dec.  19.      Miller  of  Watershaugh. 

In  a  tb^lage  ^  grounds  limited  expressly,  both  by  the  millers  and  fenars  charters^  to^ 
corns  ground  for  the  sustentation  of  th^  fisuniliesi-^^e  Lords  notwithstandix^  found, 
that  farm  meal,  payaUe  by  the  tenants,  to  the  no.#  heritor^  though  living  without  th« 
tbiri,  must  be  grounded  at  that  mill,  (me  quidan  renU.) 

No.  7.    1741,  Nov.  19.    Bruce  against  Colonel  Erskine,  &c 

In  this  process,  several  points  worth  observing  were  determined :  Ist,  The  pursuerV 
infeftments  in  the  mill  from  the  Abbots  of  Culross,  spediied  indeed  all  the  lands  m 
question,  but  in  such  a  way  as  led  us  to  think  some  of  them  were  only  outsucken,  and 
not  thirled,  for  the  tenants  of  the  haill  lands  were  bound  for  a  peck  for  a  boll  of  insucken, 
and  one  peck  for  six  firlots  of  outsucken,  without  telling  what  lands  were  insucken  and 
what  lands  were  outsucken.     Now  Kincardine,  Lurg,  &c.  pud  the  21  peck  which  was 
less  than  the  insucken,  and  more  than  the  outsucken,  yet  the  constant  immemorial  ute 
of  coming  to  the  mill  being  proved,  the  lands  were  found  astiicted,  but  only  at  the  21  peck 
of  multure ;  2dly,  immemorial  use  being  also  proved  of  paying  out  of  Kinoardine^  and  some* 
other  lands,  one  firlot  of  bear  yearly  for  every  malt  bam,  how  soon  the  same  was  built,  oidy  > 
none  was  paid  when  they  did  not  malt  for  a  whole  year,  this  dry  multure  was  also  sustuned- 
out  of  these  lands  where  that  custom  was  proved,  and  that  for  bams  built  ot  to  be  built  Some 
of  us  indeed  (Kilkerran)  was  against  the  interlocutor  for  bams  to  be  built,  hut  agreed  as  to ' 
bams  already  built;— but  as  the  interlocutor  was  agreeaUe  to  the  proof,  so  it  seems  imk 
possible  to  distuiguish  betwixt  bams  built  and  to  be  built,  because  there  can  hardly  occur* 
a  prescription  as  to  any  one  malt  bam,  since  few  of  these  country  malt  bams  last  much 
more  than  40  years.    Sdly,  We  found  the  superior's  feu«duty  on  oats  not  astcicted. 
4thly,  Some  of  the  lands  mentioned  in  the  charter  never  came  to  the  mill,  but  pmd  a 
small  dry  multure  in  bear ;— ^and  there  was  also  in  the  charter  a  general  mention  aridtE, 
nudturay  without  saying  out  of  what  lands,-~and  those  lands  we  found  no  further  astricted 
than  for  payment  of  that  accustomed  diy  multure.     5thly,  The  lands  of  Balgowme  in 
general  were  thirled  by  the  charter,  and  the  lands  passing  by  that  name  were  still  in  use 
of  bringing  their  oats  to  the  mill,  and  paying  insucken  multure ;  but  some  parts  of  that 
tenement,  viz.    Wester  Drumhole  and  Bogside,.  by  tlie  proof,  immemoriolly  did  not 
Vfme  to  that  mill  ;-^yet  we  found  they  had  not  prescribed  an  immunity,  since  Balgownie 


part  (imd  the  8peeid  ]^rir(!)' of  tiMit  limemeAt^  Md  belong^iig  to  d»e  some'hentor,  sdll 
c&me  to-  die  mil!.  6tli1y,'  Some  of  liie  latfdb,  which  were  clearly  thirled  as  to  didr  oats^ 
and  also  were  in  ute  to  bring  what  bear  and  peas  dtey  used  in  their  families,  for  which 
they  paid  insucken^  multure,  ]^id  also  a  dry  miihure  in  bear,  though  a  smaD  one, 
whereas  other  lands  in  the  same  eircumstanees  paid  no  such  dry  multure.  The  question 
was,  Whether  the  bear  of  both,  or  of  dther  of  these  was  thiried  ?  And  we  were  all  dear 
that  this  last  dass  that  paid  no  dry  multure  was  thirled,  but  thirled  only  for  what  they 
ilMd  in.  their  fiusilim  Bat  as  to  the  lands  that  pi£d  the  dry  multufe,  we  yirere  divided., 
S<»iie  thought  the  dry  multure  must  be  instead  of  the  thirlage  of  bear,  particulariy  the 
Prendent  Others  again  thought,  since  they  were  in  use  of  bringing  their  bear  thither, 
paying  insucken  multure,  that  bdioved  to  be  in' consequence  of  thtriage;  and  upon  the 
Vbte  this  last  carried.  Tlhly,  l^he-raeasuves  by  which*  the  multures  and  miller^s  dUes 
nfere  pud  were  sustained  aeooidii^  to  the  proven^  use, .  notwithstanding  oompliliou  had 
been  made.  8thly,  The  lands  found  liaUe  only  for  dry  multure  and  no  further  astridion,. 
were  found  not  liable  for  any  services,  since  none  had  ever  been  performed.  But  tiiough? 
it  was  proved  that  some  others  of  the  lands  had' never  paid  any  flervicca,  yet  the  sncken 
having  paid  the  services,  so  thM  die  services  were  always  performed  to  tbe  mill  by  one* 
<k  other,  that  was  found  soffldbnt  to  preserve  the  services  cf  the  hail  sucken,  so  aa« 
iTone  of  them  could  prescribe  an  inmmnity,  like  the  p^ment  of  an  annuafarent  out  of  one 
or  more  tenements  liable. 

No:  8.  1742,  Feb.  17.    A.  OffoinstB.    (BuewBouse  offainst  RobeutsoW.) 

A  CLAVSJC  of  thirlage,  bearing  omata  grann  ma  €tfnige$  quantum  tervtunt  pro  itustenta^ 
time  ipMnm  iommfU  ofanta  aUa  grana  t€aii  broMium  et  tritieumt  quam  omnia  alia  graua  et 
fmgu  in  tormn  po^aenume  igmtm  ef  aqium  paHaUia  ad  mokndina  nostra  grdnaria  ct  ustrtnas 
dt  E^  AUem  wtoBrip  et^mulMnaM  et  ietorioa  pro  Oadtm  aolvi  soUias  et  consuelas  solvere ; 
the  question  was,  Whether  mak  imported,  wliether  ground  or  unground,  and  afterwardr 
brewed^  was  liable  to  the  multare,  as  the  miller  alleged,  or  if  what  was  malted  witliin  the 
tfaitl  was  so  liaMe?  .j^id  we  delayed  for  memorials.— 86di  November  1741. 

In  the  caae  mentionfid  sicpre,  9Gth  November,  We  all  agreed,  that  malt  brought 
ifitlun  the  dnrl  ungrinded,  and  after  consumed  within  the  thirl,  is  liable  CO  multure. 
But  the  real  questini  was  as  to  ung^rinded  malt  P  We  agreed)  that  neither  ground  meal  ' 
or  flour  WI&  liaUe,  because  cualy  grana  etaeget^^^  Ud  particularly  tritieum  waa  thirled^ 
but  irassiwm  signifies  grinded  aa  well  as  ungrilided  mAlt  But  some  of  us  thought  that 
only  sudi  Irassimn  was  by  the  words  astricted  as  could  be  called  granaj  or  could  be 
giDiind  But  it  carried  by  the  President's  casting  vwte,  that  all  malt  consumed  within 
the  thirl  is  liable,  whether  it  be  grinded  or  not,  before  it  be  imported.  17th  February 
Adhered.  Two  of  us  did  not  vote.  Vide  the  papers  as  to  tholing  fire^and  water,  and  as 
to  Craig's  meaning. 

No.  9.    1742,  July  14.    Low  of  Brackfe^r  {%uingt  Beatson  of  AfowliilL 

I  KOTicE  this  only  because,  in  order  to  fix  a  rule,  the  .  Lords,  instead  of  adhering  to 
my  interlocutor,  pronounced  a  new  interlocutor  determinmg  the  import  of  a  clause  of 
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thtrlage  of.  all  grindable  oorns  growing  upen  the  lands^  and  gaire  the  lame  dmnkwi  aa  w& 
did  in  the  case  of  Camwath,  in  January  1736^  (No.  %)  viz.  that  k  importa  all  graia  . 
growing  on  the  lands  that  are  necessary  for  the  use  of  the  fanii1iies».  or  that  they  shall 
grind  for  sale  or  other  uses;  and  theltefore  adhere^  and  lefused.    The  Preodent  was  of 
a  different  opinion,  but  he  was  nlua.    However  he  moved  that  it  shoi|ld  be  a  split  new . 
interlocutor,  to  tlie  end  the  pcunt  might  be  fixed. 

No.  10.      1742,  July  15^  28.      Robchtson  of  Ikcbks  agqitui  Shaw  obi 

Taedaekoch. 

The  lands  of  Easter-Leyes,  and  mill  thereof^  wilkthe  astricted  and  free  multures,  being 
wadset  by  Lord  Lovat  in  16S9,  and  Westef-Leyes^  and  Mid-Leyes,  feued  out  aan  nu^, 
ttmiinm  el  nmlhtrm  in  the  UnendaSf  ia  164U  and  the  wtenim  a£  the  mill  renounced  in 
1661 ;  die  possessors  of  Wester  and  Mid-Leyes- constantly  frequented  the  mill,,  and  pidd 
the  13th  cum  of  multuiea  till  1716,  that  the  heritors,  threatened  to  leave  the  mill,,  and 
then  it  waa  reduced  to  the  16th  cum,,  and  die  herijlor  waa  permitted  to  put  in  or  keep  in 
the  miUboy,  though  the  miller  indined  to  another,  and  they  never  paid  any  services  dt 
My  kindw    These  lands  and  nuD.  appeared  to  be  pajrt  of  the  baiony  of  Dalcross,.  wfaick 
lay  at  severd  miles  distance^  and  it  waa  said  there  were  several  other  mills  in  the  neigh-, 
bourhood  of  these  lands,  whose  outsucken  multmres,  as  weU  as  the  outsucken  multures  oC 
the  mill  of  Leys^  was  oidy  the  S2d  part^  or  the  half  of  what  those  lands  paid  at  this  milt 
The  Jjxds  found  these  things,  suffident  to  aatrict  these  lands,  (me  quidem  roidaiie.)— -^ 
28th  July,  Adhered,,  and  I  altered  my  opinionu 

« 

No.  1 1.  1748,.  Dee.  20.  Town  of  Musselburgh  against  Wauchope,  &c». 

We  found  as  we  had  dbne  in  l^e  caseof  die  Earl'  of  Wigton  agaihat  the  Town  of 
Kirkintilloch,  (No.  S.)  that  in  a  general  constitutimi  <^  a  tlnrlage,  not  on^  tfaicleffs  >«re 
liable  where  they  seU*  their  own  grain  and  buy  meat  or  malt,  but  also  that  though  they  have 
none  of  their  own,  yet  if  they  buy  grain  in- order  tabe  grinded  fot  tbnr  fionilies,  they 
must  pay  multure;  but  not  for  grain  bought  and  thereafter  grimbd  jEor  sda;  thouglv 
they  are  liable  for  their  own  grain  grinded  by  them*  for  salei  But  we  were  much  divided' 
as  to  flour  in  the  case  of  their  setting  wheat  and  baying  flourfov  thnrfiunily,  whether 
that  was  thirled  ?  and  it  carried  thiried,  six  to  flvei«-**Murkle  did  not  vote.  .  The  Prea» 
dent  was  for  the  intedocutor,  as  I  also  voted.  •  Amistoni  was  a^dnst  it 

No.  12.      1753,  Nor.  2t^     Earl  of  Hopetoun  against  Fefars  of^  . 

Bathgate. 

The  Earl  waa  infcft  m  the  bnony  of  Bathgate,,  (part  of  die  prmcipality)  and  in  fbe  » 
miU,  with  the  multures  and  sequels  of  the  barony.     The  feuars  of  houses  and  kail-yards 
in  t^e  town,  who  were  also  brewersy  were  in  use  of  brin^ping  all:  tlieir  malt  to  be  gvouiui 
al  the  mill,  and  to  pay  intown  multure ;  and  one  day  in  the  week  was  allotted  Aor 
grinding  to  them ;  and  there  was  a  cairier^s  horse  thai  served  the  whide  inhabitants. 
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was  paid  for  by  them.  Some  of  them  set  up  steel  miBs^  andtlie  ^arl  pursued  declarator 
of  the  thirlage,  and  proved  those  facts,  and  proved  also  by  parole  evidence  the  fining  of 
some  who  bought  ground  malt  out  of  the  thirl,  and  brewed  it  ii^  the  town  without  piying 
multure,  bu^^  no  decnsets  were  produced.  The  Lords  declared  in  the  astriction  unaiu* 
mously,  though  the  defimders  proved  pretty  often  going  to  other  mills,  even  in  day-%ht, 
and  sometimes  passing  by  the  mill;  though  not  that  the  miller  knew  it,  and  though  they 
aUq^ed  that  40  years  possession  was  not  poved  agamst  each  defiendcr. 


■*»Ai 
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No.  1.    17S5,  Jan.  29.    Kennedy,  &:c.  against  Cameron,  &c. 

« 

The  Lords  found  the  defence  that  the  contract  is  not  performed  relevant  to  assoilzie 
In  hoc  sMtf.— 4th  July  1784.  : 

llie  Lords  found  the  contract  of  marriage  not  voided,  and  remitted  to  the  Ordinaiy  to 
h^ar  papjdes  on  the  other'parts  of  the  bilL  .  Royston,  Newhall^  Miltop,  Dun^  H  ego  were 
«I1  of  thb  opinion^  though  the  President- demurred,  but  none  oppotfed 


Na  2.    1734,  July  IS,  27.    Babham  against  Lord  Mobdaukt. 

The  Lords  fixmd  she  could  not  recur  to  her  tocher  in  respect  of  her  renundation  of 
her  liferent  infefbnent.  The  Lords  made  some  difficulty  as  to  the  general  point.  Whether 
the  rdict  would  have  a  pieferenoe  on  her  own  tocher,  if  there  had  been  no  renumaation 
by  her  of  her  liferent  infeftment,  ntitwitjifitandi]^  the  bcmds  assigned  for  the  tocher  were 
asngned  to  the  hudiand,  not  by  the  wife  but  by  her  father,  and  did  not  remain  m  nudis 
fisSbm  obUgatiomif  wtiidi  was  (he  ctse  oi  Selkiric  quoted  for  the  relict,  but  was  completed 
by  intimation^  Several  Lonis  were  ag«inst  her  prefierence,  particularly  Newhall,  Dun, 
Kilton,  Murkle,  el  ego.  But  the  President  was  deiur  of  a  different  opinion,  and  Strichep 
seemed  to  join  him ;  and  because  the  decision  betwixt  Nisbet  and  Gknrdon  of  Tioquhen  was 
not  produeed^  therefim  the  general  point  was  not  determin^-^27th  July,  The  Lords 
adhered. 

No.  S.    1 7S5,  Jan.  1 8,    Lutwidge,  fee.  <iga%nst  Archibald  Gray,  &c 

The  Lords  in  Parfiament  having  found  the  freightjer  liable  for  full  freight  cS  such  of 
the  goods  as  were  given  up  to  the  insurer,  and  for  the  fii^gbt  pro  rata  itintrU  for  such  of 
.  the  goods  as  were  brought  .to  Glasgow,  the  freighters  now  claimed  deduction  of  the 
salvage  out  of  the  freight  The  Lords  found  they  had  no  access  to  determine  that  point. 
Many  of  the  Lords  thought  the  judgment  right  in  pmnt  of  law,  though  the  matter  were 
.  entire.  Lord  Ilay  was  dear  that  we  had  no  access  to  judge,—- but  afterwards  they  found 
Ihe  point  yet  entire,  85th  Jufy  1734.— 18th  January  17S6^  The  Lords  found  the 
Ireight  not  liable  in  contribution  for  the  salvage  of  the  cargo.  - 

8  p  8 
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No.  4.     1786,  Feb-  17,  June  25.    Rankine  against  Rankike. 

Thx  Lords  found  that  *^  beirs  aood  baicns*^  made  all  the  ibwraB  lienB  tlj/mvatm  iniie- 
ritables  as  weU  as  moveables,  this  not  being  a  Gentleman'^s  oontnict  of  a  land  estate ;  and 
found  tliat  the  taking  the  heritable  bond  to  hem  and  asngnees  in  genecaldid  not  alter  their 
right,  though  they  tliought  the  &tlier  had  the  power  of  division,  and  nugfat  by  anexplkit 
deed  have  given  these  bonds  to  the  eldest  son.  They  also  £iiuid  the  ^fffp^^Son  on  death- 
bed by  the  father  Patrick  to  his  younger  children  could  ^ot  prejudge  his  eldest  son^s 
heirs  of  his  share  of  the  provision,  and  that  the  soneould  not  on  death-bed  discharge  that 
provision  ;  and  found  that  the  holograph  dischaige  wm  probai  daianij  but  found  that  the 
subjects  given  the  son  Walter  at  his  marriage  asettlement  liehoved  to  be  collated,  (though 
if  it  had  not  been  given  at  his  marriage  settlement,  the  President  thought  it  would  not 
collate,  and  I  believe  rightly,)  but  17th  February  1736  remitted  to  the  Ordinary  to  allow 
the  defender  to  astruct  the  date.  And  the  Ittst  point  anent  injputing  the  mibject^  givw 
Walter,  being  reclaimed  agfdnst,  was  unanimously  adhered  to,  25th  June  1736. 

\*  On  the  84th  in  the  case  Clerks  against  Robertson,  the  Lords  found  there  was  suf- 
dent  presumptive  evidence  that  in  Bessie  Cleric^s  contract  of  nuoriage,  to  which  her  father 
Andrew  was  a  par^  contractor,  1400  merks  of  tocher  was  provided  to  be  paid  by  t|ie  said 
Aiudrew ;  and  found  that  the  1 800  merks  must  be  imputed  in  satisfaction  j»ro  tanto  of  her 

sliaxe  of  the  provisions  in  the  said  Andrews's  contract  of  marriage.— *81st  July,  The  Lords 

•  •    • 

adba^ed. 

No.  S.     1737,  Jail.  7.    ^ean  Trail  against  John  Teail  of  Elseness. 

* 

The  Lords  a^Biered  to  the  'Ordinary^s  interlocutor.  We  generally  agreed  that  not- 
withstnmfing  the  destination  in  the  contract  of  marriage  to  the  heirs  whatsoever  of  the 
inarris^,  that  the  father  might  prefer  die  heirs-male  to  the  heirs-^Bmale  of  the  marriage. 
Only  Lord  Eilkerran,  Drummore,  and  Strichen  differed,  and  I  dibtight  ^Iw^rise  the 
acceptance  of  Patridc  Trail  sufiieienlly  qualified.  .But  they  did  n«yt  go  upon  thb  bat  upon 
the  point  of  law,  and  adhered  as  above. 

No.  6.     1737,  July  IS.    CfiRiaTiAK  Steij^hou^s  againU  J£AK  Ywmo. 

The  Lords  repelled  the  drfence  founded  on  Stenhouse  the  father^s  intromission  with 
the  tents  of  the  house  in  Liberton's  Wyod,  and  they  iibo-thoMght  there  .oou]4  be  ^lo  cdr 
ktion  in  heritage,  (but  gave  no  interlocutor  upon  it,  and  indeed  the  defence  as  laid  was 
nonsense.)  But  they  found  that  Jean  and  Christian  Young  were  heifs  of  provision  and 
creditors  to  thrir  father  in  the  6000  merks  in  his  contract  of  marriage  as  well  as  in  tlie 
conquest ;  that  the  800O  merks  found  to  Christianas  husband  in  name  of  todier  did  im- 
pute in  part  payment  of  her  share ;  that  therefore  she,  and  now  her  daughter  Christian 
Stenhouse,  pursuer,  remained  creators  only  m  1000  merks,  and  that  Jean  renuuns  still 
ere£tor  in  3000  merks,  and  that  these  sums  must  be  paid  primo  loco  out  of  the  fkther^'s 
estate  and  rents  thereof,  and  only  the  remainder  to  divide,  and  remitted  to  the  Ordinary 
to  proceed  accordingly.— 13di  July,  The  Lords  ftdbered* 
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No.  7.    1 7Sd,  June  29.    Jeak  Bubdem,  &c.  against  David  Smith. 

The  Lords  found  that  Che  wife  was  a  proper  creditor  to  har  husband  in  the  half  of  the 
7000  merks  and  of  the  conquest,  in  the  events  mentioned  in  the  contract,  and  not  an  heir 
substitute,  and  superseded  the  other  points  till  June,  19th  February  1735.— AiBrmed  in 
Parliament. 

The  Lords  would  not  detennine  the  points  depending  on  their  interlocutor  of  19tli 
Feibruary'because  of  a  reclaiming  bill  yet  depending;  but  unanimously  found  that  the 
^deed  by  the  deceased  wife  to  Smith  her  husband  naming  him  executor  and  universal  lega- 
tar  conveyed  all  rights  and  debts  of  her^s  whether  conditional  or  not.  They  also  found 
the  8000  merks  bond  was  thereby  conveyed,  and  that  it  became  due  by  the  death  of  the 
diildren  before  marriage  or  majority,  though  the  mother  Smith'^s  wife  died  before  them,. 
19th  June  1735. — This  was  reversed  in  Parliament 

The  Lords  adhered  to  the  two  interlocutors  of  19th  February  and  19th  June ;  bat  did 
not  determine  the  pcnnt  of  legitiro,  nor  whether  the  7000  merks  was  testable^  Idth  July 
1735. 

The  Lords  sustained  the  bond,  and  thought  the  father  might  substitute  to  the  children 
in  their  legitim  in  the  event  of  their  dying  in  non-age,  especially  that  he  left  them  his 
whole  moveables,  I3th  February  1736. — ^24th  February,  The  Lords  adhered  and  refused 
a  bill  without  answers. — Tliis  was  reversed  in  Parliament. 

.  No.  S.    1 788,  July  20.    Bannerman  against  Sir  A.  Bannerman.  "* 

The  Lords  repelled  the  objection  agmnst  the  contract  of  mazriage  as  to  its  date,  and 
found  the  cautioner  a&  w^U  as  principal  bound  in  the  obligement  to  re-employ,  and  adhered' 
to  the  Orduiary^'s  interlocutor  that  the  tocher  is  presumed  paid.  They  aho  found  'a. 
decreet  dative  no  sufficient  proof  of  William  Bannerman'^s  death ;  but  then  we  had  difllcul* 
ties  as  to  the  effect  of  the  obligement  to  re-employ.  Whether  there  would  be  place  for  that 
'  obfigement  if  the  debt  on  MarsbalFs  estate  was  recovered  by  difigenee  during  the  hus- 
band^s  life  ?  or  Sdly,  If  it  was  so  recovered  after  his  death  ?  but  as  diere  was  no  evidence^ 
of  the  fact  we  semttted  to  the  Oidiaary  to  take  eyidenoe  of  that  fact. 

No.  10.    1788^  Nov.  3.    PAAKHXitL  agaiwt  Wj^rir- 

See  Note  of  No.  3.  voce  Implied  Will. 

No.  II.    1788,  June  9,  Dec.  5.    KjKSWDYy  itc  qgainst  Cam^box. 

Tbe  Loi^s.  foupd  Mj^  Watson  not  entitled  to  any  alimentout  of  her  tocber,aind  fo^ud 
p.  Cfunei^oii  boun4  to  stock  q\it  the  bygone  an^ualrents  yet  due,  upon  annu/drent,  to 
make  up,a  pxaa  fi>r  -^ecmiji^  in  terms  of  thje  qoj^tract.  ^tb  December,  The  li^  prt  I  am 
told  waa  altered.. 


♦      • 
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No.  12.  17S9,Feb.  Mabuuis  ofAnnan&ale  £^tM<  Earl  OF  HoPETOuy. 

The  Lords  granted  certification.  They  were  unanimouB  as  to  all  the  defences  except 
that  of  the  act  of  Parliament  1594.  I  thought  Lord  Hope  was  in  the  terms  of  that  act 
Monzie  thought  so  too  but  did  not  vote.  Some  of  the  Lords  thought  the  act  concemed 
only  procuratories  where  there  were  separate'dispotttions  produced  as  the  remote  warrant 
of  the  charters.  Others  -thought  it  concerned  all  processes  and  dispositions,  but  that 
Marquis  George^s  possession  could  not  be  conjoined  to  make  40  years,  but  the  :irote  was  in 
general. — ^25th  June  1735. 

The  Lords,  22d  June  1 736,  altered  the  first  part  of  theOrdinary^s  interlocutor,  and  found 
(hat  notwithstanding  the  certification  the  debts  of  Marquis  James  may  affect  the  estate  of 
.Annandale,  but  adhered  to  that  part  finding  the  articles  onerous;  but  altered  the  last 
{>art,  and  found  that  upon  the  act  1695  there  lies  relief  to  the  heir  agunst  the  executry 
snd  other  estate  of  the  last  Marquis.-— 6th  July  1737,  The  Lords  adhered  as  to  the  two 
first  points. 

These  mutual  biUs  and  answers  have  on  different  accounts  (chiefly  for  a  full  Bench) 
lain  over  these  12  months,  and  at  last  this  day  (6th  July  1737)  we  unanimously  adhered 
to  that  part  of  the  interlocutor,  22d  June  1736,  finding  the  oontract  onerous.  2dly,  We 
also  adhered  to  that  part,-  finding  that  notwithstanding  the  certification  and  decree  of  the 
House  of  Lords  the  onerous  debts  of  James  Marquis  of  Annandale  may  affect  the  estate 
of  Annandale,  icd  renit,  Roysttm,  Minto,  Drummore,  Murkle.  But  we  thought  it  not 
proper  jto  determine  the  pcnnt  of  relief  on  the  act  1695  till  the  relief  upon  the  other  grounds 
were  at  the  same  time  determined,  and  therefore  remitted  both  to  Amiston  in  place  of 
NewhaH. 

The  point  of  relief  competent  to  the  Marquis  against  the  Earl  of  Hopetoun,  which 
upon  6th  July  last  was  remitted  again  to  be  heard  by  Amiston  as  Ordinary  came  this  day, 
31st  January  1736,  on  his  report  to  be  decided.  The  Lords  found,  that  in  so  far  as  the 
Marquis  is  liable  for  this  debt  on  account  of  the  last  Marquises  infefbnent  he  the  Marquis 
has  no  relief,  remi.  President,  Boyston,  Drummore,  Strichen,  etme.  But  in  as  far  as  he 
is  liable  on  the  act  1695  they  found  relief  competent  to  him  and  adhered  to  the  former 
interlocutor. 

N.  B.  The  case  came  by  appeal  before  the  House  of  Lords  in  February  1739,  who 
ibund  the  contract  gratuitous  quoad  the  L.1250,  and  therefcxe  found  the  Marquis  not 
liable.  They  also  affirmed  the  judgment,  that  onerous  debts  may  affect  the  estate  -not- 
withstanding the  certification,  but  found  no  relief  competent  to  the  Marquis,  neither  as 
liable  on  the  1695,  nor  the  infeftment,  since  the  last  Marquu  burdened  the  hm  with  it. 

m 

No.  IS.    17S9,  Dec.  19.    James  Russel  against  Gordon. 

Th£  Lords  found  the  bond  contra  fidan  tabularum^  and  therefore  not  effectual  even 
against  the  son  during  the  existence  of  the  wife  or  children.  RcniL  President  and  Drum- 
snore.  Indeed  Armston  thought  it  would  not  be  effectual  even  against  the  sonaifter  iHe 
idiMolution  of  the  marriage  without  children,  because  it  was  a  sort  of  concus^on  upon 


is 
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Inm;  and  some  others  were  of  the  same  ofnnion;^  butof  that  I  owhI  doubted ; -and  we 
did  not  determine  it  We  also  unanimously  found,  that  by  this  bond  there  was>no  jfe» 
fskenhcm  to  the  children,  but  that  the  father- might  if  he  pleased  ^ve  it  up. 

Na  14.    1739»  Dec.  21.    Captain^  &c.  Campbell  against  Elizabeth 

Campbell*  * 

Set  Note  of  No.  3,  vou  Jrbitrium  Boni  Vibm, 

No.  15.    17S9,  Dec.  14.    Alison  Pbinole  against  Thomas  Peinole. 

The  Lords  {bund  thai  Thomas  FHngfe,  the  son,  having  succeeded  by  disposition  ta 
his  father,  in  lands  exceeding  his  share  of  the  provision  in  the  contract  of  marriage,  that 
bis  said  share  is  thereby  satisfied  iand  extinct;  for  they  most  justly  considered  this  ob- 
ligement  not  as  a  debt  to  be  paid  first  out  of  the  executory,  and  then  the  heritage,  but 
as  a  settlement  by  the  father  of  his  succession,  whereby  the  father  was  bound  to  the  re- 
spective children,  that  their  succession  should  amount  to^  the  sum  contracted^  imd  that 
the  fadier  fuUy  imjJemented  it  by  l^ttihg  the  succession  devdve^to  them  severally  (thouglx 
no  din^ponition  had  been  made  by  him)  to  the  extent  of  their  shares  of  that  suml  Stb 
February  1740^  The  Lords  adhered^ 

■  •  •  •■  ' 

No.  16.     1740^  June  11.     Johnston,  &e.  against  Johnston,  Ladt 

Logan.. 

-^  The  Lords,  in  consideration  of  the  dircumstqiiDes  of  the  case^  and  partKnirarTy  the* 
cause  expressed  in  the  first  bpnd  of  oonroboration,  for  the  brother  renouncing  the  clause- 
of  return  in  his  father^s  bcmd  of  provision,  which  was,  that  failing  children  of  Mary-^ 
Anne,  the  8000  merks  i^ould  return,,  and  instead  of  that  clause  making  the  dause  to  re- 
turn in  case  of  herdymg  before  marriage,  and  in  the  same  deed  granting  an>  additional! 
provision  for  7000  merks^  payable  indeed  at  the  first  term  after  Maryvi^Anne-s  marriage,, 
but  to  return  in^case  of  her  death  without  diildren  Ddwfully  procreate  of  her  body,  and 
existing  at  the  time  of  her  death  ;-«'the  Lord»  were  of  opinion  that  Ae  granter  had  this^ 
event  in  his  view,  and  as  his  sister  had  a  suiSdent  portion,  the  8000  merks  for  a  marriage^ 
settlement,  his  meaning  was,  that  she  should  not  disappmnt  the  dause^of  return' by  asngniqg 
even  in  her  contract  of  marriage,,  and  therefoi^  fisuad  the  clause  of  return  still  effectual^ 
notwithstaiiding^the  said  contract;  and  the  said  Maiy^-AjmeJlahringJEilready  assigned  thet 
money,  found  the  assignee.  Captain  Napier,  obliged,  upon  payment,  to  find  cautioQ  tOt 
repeat,,  in  case  the  condition  of  the  ceturji  shall  e^ast.    This  was  unanimoua.. 

« 

No.  17.    1740,  Nov.  6.        Jack  against  ^ooTh. 

The  Loiyla  (6th  November.  1739).  found  the  fatherV  obligement  to  the.  son  in  tBe 
contract  of  maniage  is  void  by  the  dissolution  of  the  marriage  within  year  and  day  with- 
out issne^  and  that  the  son'^s  assignment  conveyed  no  more  than  the  debt,  9uch  as  it  wasi 
RmU.  Pre»dent>  B<)yston,  Minto,  »Murkl^,  Axnistpn,,    -         . 


4M  MUTUAL  CONTHACT.  [Etciras^  Sbrw. 

Irfa^  LordB;  (6l!h  Kfoveriiber  1740)  altered  tlie  interlocutor  of  6tfa  November  litft,  and 
f&und  thait  no  paM  of  the  obligation  by  the  father  to  the  son  for  8000  merkft^  being  pn>. 
Tided  to  the  iasUe  of  the  marriage,  the  obligation  does  not  resolve  by  the  cfissdutiott  of  the^ ' 
narriage  within  year  and  day.  Pro  were  Uoyston,  Milton,  Minto^  Amiaton,  Murkle. 
dm.  w4ge  Druinmore,  Kilkerrii^  Dun,  Balmieriito,  el  egoy^^^ihd  b9  it  cifrfied.  fay  llie. 
Presidents  casting  vote.    9th  June  1748,  The  Londs  Adhered. 

No.  19.     1742,  Feb.  8.    Robertson  against  Mlas  Jeax  Kerr.  ) 

See  Note  of  No;  6»  voct  Lsg^im. 

r 

No.  20.    1 7*3,  June  4, 8.    Heirs  of  Stewart  of  Phisgil,  Conipeting.    • 

.  Justicx-Clbbk  seemed  to  think  the  exduoon  dk  Agnes  Stewart  in  Che  taihsie  1719 
had  no  efl^t  by  the  law  of  Scotland ;  but  idl  the  rest  that  spoke,  pardcularly  Amiston, 
thought  that  where  these  was  a  destination  of  auooessimi  to  heir-male  or  heii^-liM  with 
on  exdunon  of  a  partieular  person,  that  was  a  virtual  institutiim  of  the  next    Anuston 
observed  in  Ihia  case,  that  as  to  the  wife*s  estate,  there  was  no  oUigastion  upon  the  hus-^ 
band,  but  axonveyaaoe  and  dastinatioD  by  the  wife,  by  which  the  husbftnd  was  made* 
fiar;  and  the  question  was,  Whether  he  had  powers  .to  alter  the  destination  ?^— that  he* 
could  not  alter  so  as  to  prefer  strangers,  and  doubted  much  whether  be  could  even  prefer 
the  heirs-male  of  the  marriage  to  the  heirs^-Iine«.  -  Kilkerran  thought  that  quood  th€^ 
conquest  he  had  power ;«— but  without  putting  a  question,  we  found  that  Phisgil  could 
not  prefer  his  own  daughters  to  his  son^s  daughters,  and  therefore  reduced,  4th  January 
I743.*-8th  June^  The  Lords  mm.  con.  adhered,  but  wkh  a  further  addition  of  findii^ 
the  entail  inconsistent  with  and  in  fnmtmn  iabularum ;  wludi  we  did  at  the  punuer'a' 
motion. 

^o.  21. 17M,  Jan.  18, 81.  Miss  Murray  and  Crsditdiis  of  Mr  MuaiUv. 

See  Note  of  No.  13,  voct  Executob. 

No.  22.    1744,  Dec.  11.    Creditors  of  Mr  MurraV  against  Graham. 

See  Note  of  Na  6,  odce  l0cv%-P^mnnTim. 

No.  28.    I745f  Fdb.  19.    Mrs  Francsb  Kbrb  ogaiMtZoviXk  Youk& 

See.NoteofNaJ4,  ooceLsoACY. 

No.  24.      1747,   June  80.      Bkatson  of  Rillrie  against  Maroarst 

Beatson,  &c 

A  BONn  of  provifflon  by  a  brother  to  his  aster,  payabkr  at  her  mairiag^  protfiao  that  if 
die  should  have  no  diildren,  the  fee  of  the  principal  sum  shall  fall,  aocresoe,  and  pertain 
to  the  geanter  and  his  hdrs ;  and  she  having  asagned  the  bond  to  her  husband  in  ocnud. 
deration  of  the  settknents  by  him'  oh  her ;  both  of  ihem  charged  the  brother, '  ^ho 
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mmptmAeihetmatsiti^iheto9emaAprwi$6,  WedioaghtthsifttUseonSlidiioftlieboiiclecmkt 
Bot  be  diaftpHeihWd  hy  ttSBlgniag  even  in  a  oonttaet  df  tauariag^  ;-u.but  we  thought  for 
the  "ink^s  neoeMary  mt  h  imgbt  he  spnit,  and  <hat  die  ought  not  to  starve  while  that 
iftonej  was  owhig;  thefefctc  we  woidd  not  oUlge  Che  httsb^nd  to  Kad  eauticm  to  wpeat 
tlie  fnooey  u|Idii  the  odttMoni  exidtiag,  beoadM  should  the  wife  be  t^daoeA  to  h^ggaiy ^ 
the  cautioner  wocdd  i^mahi  bocmd.  But  we  found  the  husband  dbfiged  to  give  his  own 
bond  to  repeat  in  that  event,  wheiehjr  there  might  be  executioii  agiunst  his  effects  if  he 
ai^  had^  I9th  ^ebmary  1747.  But,  June  90»  we  atlered,  and  obliged  him  to  give  eautioni 
The  Lofds,  30th  June,  found  that  thb  bond  lieing  granted  by  th^  brother,  Kilrie^ 
without  any  antecedent  eftuse,  (herefoie  that  Margaret  Betffeson's  hiMtend,  as  hef  assignee^ 
eould  not  npBft  die  money  without  caution  te  repeat  in  case  of  Ao 


No.  25.    1748,  Ju\f  16.    AsKSTROi^G  against  Johnstgn. 

Iw  a  contract  of  marriage  bet wiAt  this  Jdmston  and  one  Annstsong,  Chrktepher  JUwa 
strong,  the  btMe's  bMher,  $nA  aaatber  Christopher  Armstibng^  became  bsnnd  fer  L.ia 
ftarlhigof  loeher ;  and  the  hnsbaad  wna  to  be  bound,  in  c»e  of  the  wiftfs  stravnUoe^  to 
pay  htf  I»IO  steiiing,  and  pieposed  one  Oeerge  Jehnsloo  to  be  caotioneiv  irin  was  nol 
fftteoL  The  Cdntiaot  was  aeeertingly  written  out,  and  signed  by  aH  parties  accept  Geoige 
Jdinston,  the  husband'*s  cautioner,  and  was  left  in  the  writer^s  hand  to  get  it  signed  bgp 
him,  and  till  he  got  pqnnent  of  his  own  dues,^-«nd  the  marriage  went  on  :<— This  was  in 
1732,  and  the  intended  cautioner,  Geoige  Johnston,  is  now  dead,  without  «gning.  The 
husband  had  paid  the  writer,  and  got  up  the  contract,  and  charged  Armstrong,  who  is 
bound  for  the  tocher,  who  suspended.  Strkfaen,  Orduiary,  took  the  writer*s  oath  as  a 
depositar,  and  the  fact  came  out  as  above.  The  reason  of  suspension  was,  that  the  contract 
was  imperfect,  and  he  not  bound,  because€kxnge  Jufaiuiuu,  the  husband^s  cautioner,  had 
not  signed.  Strichen  found  the  letters  orderly  proceeded,  the  husband  finding  new 
caution  to  the  wife.  On-a  redaiming  bBl,  when  sundry  precedents  Were  quoted,  Amiston 
(in  the  chair)  gready  doubted  of  the  interloeutsr*  However,  in  respect  marriage  had 
followed,  whereby  the  wife  dispensed  with  George  Johnston's  subscribing,  and  that  the 
Mispender  had  no  interest  in  it,  therefore  we  adhered,  and  refused  the  petition. 

No.  26.    1751,  Feb.  26.    Mrs  Forrester  against  Beli^ 

27th  December  1743,  Efizdbeth  SoifunerviUe  was  married  to  Jdm  Forrester,  without  . 
any  marriage  contract,  and  sometime  after  befell  ill, and  28th  April  1744 executed  abend 
of  provision  for  his  wife  on  the  .narrative  of  the  marriage  and  verbal  conditions  then 
agreed  on,  of  12,000  merks  in  liferent,  in  case  she  survived  him,  and  to  the  bairns,  (me 
or  more,  to  be  procreated  of  the  marriage  in  fee,  whom  failing,  to  the  wife,  and  in  further 
security  siMide  over  his  plbntatbn  im  Jabnaies^  and  in  the  same  event  ef  \m  snrvivance 
made  ever  te  her  Ms  household  funiitoe5  andtheseprovisionB'aiedBebredfe^beinsaitis* 
iiietiontohtteralltcveeoflands^  half  or  third  of  moveaU^ ;  and  it  cantahied  a  elanse 
dBspennng  with  the  net  delivepy ;  but  no  mention  was  made  of  his  present  sidpiess,  or 
danger  of  death,  and  at  the  same  time  he  consented  toatestaroentefteentodbyherof  apor^ 

2a 


A 


^06  MUTUAL  CONTRACT.  lELCBn.%\  Ndtts. 


tion  of  5000  merks  in  favours  of  c^tain  fifiends,  and  he  died  a  fe:«r  days  after.  His  sister 
Gonfirmed  some  few  moveables  he  had  in  this  country,  and  Bell  became  cautioner  in  the 
confirmation.  The  relict  recov^ed  dscreet  in  absence  against  the  executrix,  and  then  in* 
nsted  against  Bell  the  cautioner,  who  alleged,  that  this  being  a  settlement  in  oontempla^ 
tion  of  marriage,  became  void  by  the  dissolution  <^  the  marriage  within  year  and  day» 
Answered,  It  was  no  contract  of  marriage,  but  a  donation  marti$  eoMaOy  being  then  on  deaths- 
bed,  and  given  over  by  his  phyacians,  and  he  died  in  a  few  days,  and  it  contains  a  clause 
dispensing  with  the  not  deUvery,  and  it  was  not  deUvered*  Zt  was  revocaUe  and  aherable, 
and  not  a  marriage  settlement ;  and  8dly,  Though  it  wer^  yet  parties  contractors  can 
dispense  with  the  year  and  day,  and  that  must  be  presumed  to  have  been  his  meaning, 
since  he  knew  he  could  not  live  a  month  instead  of  seven  months.  Minto  reduced  the 
bond  because  of  the  dissolution  of  the  marriage  within  year  and  day.  And  this  day  we 
Adhered,  9ed  reniL  Prerident,  Drummore,  Minto,  8cc  I  was  for  the  interlocutor,  be* 
cause  the  bond  was  plainly  in  contemplation  of  the  marriage,  without  the  least  insinuation 
^f  his  present  sickness,  or  that  the  apprehension  of  death  was  the  eauua  domtndi;  on  the 
contrary  he  provides  the  fee  to  children  one  or  more  to  be  procreated ;  and  though  it 
proved  eventually  that  he  was  on  death*bed,  yet  there  was  no  appearance  that  he  knew 
or  supposed  it  at  the  time.  And  on  a  rechdming  Inll  and  answers  we  adhered,  16tb 
July  1751,  though  the  petitioner  offered  to  prove  that  the  phyacians  had  ^ven  himqver^ 
and  that  he  thought  himself  dying. 


as 


NEAREST  OF  KIN. 


Na  1.     1744,  Nov.  27.     Creditobs  op  Mr  Hugh  Murbay  against 

His  Relict. 

See  Note  of  No.  15,  voce  Executor. 


NEGOTIORUM  GESTOR. 


No.  1.     1786,  Jai).  27-    Heirs  of  Murdieston  against  Mrs  Lockhart. 

Thk  question  was,  whether  total  relief  was  competent  a^punstany  of  the  representatives 
of  Murdieston^  or  only  partial  ?  It  carried  total.  Some  of  us  voted  total  against  Alexander,, 
but  only  paitial  against  the  heir  of  line,  WiUiam,  whieh  was  counted  as  total.  There> 
after  the  vote  was  stated,  Whethei;  the  heir  of  line  is  liable  in  solidum  in  lelief  ?-»and  it 
<:arried'  in  the  affijrmative.. 
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No.  2.    1786»  Dec.  9.    Shaw,  and  Jack,  Her  Husband,  againsi  Shaw. 

Tn  Lords  adhered  to  the  Ordinaiy^s  interloeutdr,  afler  pretty  full  reasoning,  and 
unanimousl J,  except  Drummore  and  the  President ;  and  the  reason  was,  that  the  disposi* 
tion  bearing  tlie  money  paid  and  advanced  by  the  mother,  the  money  was  presumed  her 
money,  and  therefore  her  oath  proved  suffidendy  the  depositation  against  the  daughter, 
though  she  could  not  by  a  Toluntary  deed  revoke  or  destroy  it.  Vidt  M'K^izie^s  obser- 
▼ations  on  the  act  1621. 


NON-ENTRY, 


•      •  •  I 

Na  8.    1 743,  Dec.  8.     Napier  against  Kinc aid. 

We  agreed  in  opinion,  that  Miss  Cunningham  was  h»r  of  the  Crown^s  vassal,  and,: 
after  Naper'^s  purchase  of  the  superiority^  of  Napier^s  vassal,  in  the  same  way  as  we  found 
19th  December  1740,  Sir  John  Camegy  against  Stuart  *  But  we  thought  there  was  no 
process,  since  Miss  Cunningham  was  not  called,  and  her  sisting  herself  did  not  supply  it 

Na  S.    1 746,  May  — ^.    Captain  Chalmees  against  His  Vassals. 

The  Lords  (19th  June  1745)  in  respect  the  Captain  was  only  in  right  of  apprisingSy 
and  not  entered  heir  to  the  former  superiors,  adhered  to  the  Ordinary^s  interlocutor,  find- 
ing that  in  this  special  case,  no  retoured  duties,  or  non*entries,  are  due  to  him.  29th 
Adhered,— ^leni^.  Justice-Clerk,  Minto,  Kilkerran,  Dun,  tt  me.  May  1746,  Upon 
appeal  affirmed,  because  of  the  uncertainty  who  was  superior. 


OATH. 


No.  I.    17S7,  July  15.    Aitchison's  Assignee  against  Drummond. 

See  Note  of  No.  10,  rxKt  Adjudication. 

No.  2.    1741,  June  5.    Representatives  of  Barclay  against  Couper. 

Mr  Babclay,  m  counting  with  his  employer,  Mr  Law,  gets  credit  for  L.50  sterling, 
paid  by  him  to  Mr  Couper,  as  manager  for  tlie  Earl  of  Northesk  in  the  sale  of  an  estate 
by  him  to  Mr  Law.  Mr  Couper  sued  Mr  Barclay  for  payment  of  this  L.50,  and  Mr 
Barclay  was  wilUng  to  give  his  oath  that  it  was  not  resting  owing ;  but  Mr  Couper  would 
not  take  his  oath ;  and  after  Mr  Barclay'^s  death,  recovered  decreet  before  the  Sheriff;— > 
and  Drummore,  Ordinary,  affirmed  the  decreeft; — but  we  unanimously  altered,  and 
fbund  that  Mr  Couper  behoved  to  prove  resting  owing. 

^  No.  5,  voce  Ms.MB£it  of  P.a3iliamskt.    * 
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No.  1.  17^  Jan.  s.  Pbocurator-Fiscal  of  £DnnBm,BU4igainstA»cm-^, 

BALD  Campbell. 

Tbk  Lords  fouad  the  libd  piweride  by  ^  poty^^  oa^^  and  feund  that  Campbell 
inight  bring  Stewart  aa  a  witness  to  piorie  bis  exculpi^oD  or  alleriatbiu 

No.  2.    1 747,  June  24.    Je ak  Law  agmrui  Lundih  axd^  Lumsden. 

This  woisan  sued  these  tw0  dfpTeoders  on  fiumuhii:^  to  theni  by  h^r  deoeaso^ 
husband^  and  die  addnoed  one  witness  i^gainst  each.  One  of  them  proTed  nodung» 
Theother  proved  very  Bttle,  and  she  then  stopped  and  referfcd  her  libel  to  oath  ;  but 
Drummcnrey  Ordinary^  after  adviai^  inth  us,  Ibund  the  oadi  of  par^  not  oompetent  after 
adducing  witnesses.  The  pursuer  redaimed^  and  this  di^  trst  wnp  altered  as^to  the  pro- 
cess agamst  Lundin^  wherein  Kilkerran  concurred,  because  the  witness  proved  iiothii^;, 
Sdly,  we  also  altered  as  to  Lumsden^  wherein  Kilkerran  voted  against  the  present  inter* 
locutor,  because  the  witness  in  this  case  seemed  ta  prove  sdmeUhlng.  Howevier  we  fixmdl 
both  defendevs  must  still  depone,  roHi.  also  Ctanmwre^  iUkuston,^  fcc. 


OBUGATION. 


No.  2.    I7S4,  Nov.  28.    Dickie  against  AKDERSOifs  CBEmxoRsi. 

The  Lords- fiiund  the  inhilution  ineiectual  quoad  fittmra^  and  found  the  homing  alsa 
sueffectual  gwooiiykvra  after  tiie  date  of  the  horiung  though  bAre  the  e^Eecu&n. . ' 

No.  S.    1 7S6>  Feb.  20.  RicflAKDSONs,  &c.  aguintt  Craigenss. 

Ths  liDsds  found  that  Bichardson  and  Mrs  Chaplaia  must  transfer  the  whole  jdebt  ta 
Craigends  wxlhoul  reservation  against  either  Blair  or  Merchieston,  otherwise  cannot  have 
Ae  benefit  cf  the  transactipn  with  Cnugends.  The  consequence  thereof  is^  thai  Marshall 
tiust  be  pcefimad  aa  the  third  share  ;  but  they  remitted  that  ta  the  Ordinary. 

Na4.,    174J> Judy  15.    luYWa&«gainHMA9a^€^  AsEM;MAHAXiDl)^wF. 

Ths  Lords  would  not  affirm  the  two  fint  pcnnts  in  Amiston'ik  mterloeutor  fin&igifaat 
actioadid  not  lie  on  the  Mnsigoed  ^preemeat,  nqr  seoondlj  4^  the  ratification ;  and  they 


aeiwed  indeed  all  to  differ  fitm  the  Ordinary ;— but  they  adhered  to  that  part  of  it  find- 
ing iufficient  eiodeaoe  that  the  defenders  had.perfanned»  and  found  these  was  noneoesaty 
to  determine  the  othtf  points* 

No.  &    17«S»  Decs.    Sift  John  Awsthuthee  t^inst  MkoisntATfis  or 

PiTTEKWXEH. 

See  Note  of  No.  1.  voce  Ai^TKnKATiTC.^ 
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FACTUM  ILUCITUM^ 


Nch  t.    1784,  Dec  1 7.    Weatee*  of  Calxon  against  Weavers  of 

Glasgow. 

Tbk  Lorda  reduced  the  contract  tit  Mo.  My  reason  waa^  that  the  weavers  of  Glasgow 
had  in  effect  giTen  the  weaverain  these  suburbs  an  exduave  privilege  which  they  could  not 
^,  and  thai  being  the  basis  of  the  wlKde<x>ntract  behoved  to  falh  Some  thought  the  acl 
1592  concerning  trades  in  suburbs  was  in  desuetude^  to  which  I  own  I  could  not  agree^ 
because  many  deciaions  had  been  founded  upon  it  though  giving  it  a  different  oonstruo- 
tion,  partly  between  the  weavers  of  Stirling  in  1626,.  the  weavers  in  Perth  and  Bridgend 
in  1669,  the  weavers  of  Stirling  in  1671 ;  and  the  same  act  had  been  the  foundation  of 
the  decisions  between  the  wrights  of  Edinbuigh  and  Portsbuigh,  the  tailors,  shoemakrs^ 
fee.  Others  thought  the  contract  might  subsistin  part,?— but  upon  die  vole  it  earned  a» 
above*. 

No.  3.     1785,^  Jan.  15*    Stalkee  against  Caehichael. 

The  Lords  found  the  petition  as  to  the  usury  not  competent,,  and  the  other  pmht,  diat; 
(he  contract  WAS  i^ainstnatuxal  liberty,,  not  nelevant,  and  therefore  refiised  the  hi]}  without 
answers* 

No.  4*    1785,  July  s.   Archibald  Guxok  against  FAJEFatr^^ 

Thc  Lords  found  Archibald  GiUon  the  oedenf  s.  oath  oompetent.  2dly,  T%cy  found 
die  trustees  obliged:  to  produce  him  todispone. 

No.  5*.    1735,,  Notr.  I9i    JouBNEYMEK  Tailqiis-  against  TttB  Masteb 

Tailoes  of  Edxnbuegh  and  Canongate. 

Atts^i  long  debate  ddayed,  IStfi  June.-^19th  November,  The  Lorda  Adhcindtothe 
fomier  interloeutor,  and  ftortlier  foimd  thai  redisctioii  not  ecttipatent  iac  «tate,  and  tbere^ 
fore  refused  the  UIL. 


310  PACTUM  ILUCITVM.  [BixsHiaift's  Noni^ 


No.  6.    1736,  Jan.  15.    Corsan  against  M^Gowan  of  Meikleknox. 

The  Lords  adhered,  and  I  thought  his  being  agent  was  per  h  sufficient  to  cut  off  the 
eases,  not  only  because  sui^h  purchases  by  an  ordinary  agent  against  his  client  are  xonira 
honos  mores  J  but  also  upon  the  L,  84«,  §  uU.  D.  De  emft.  Vend.  But  my  difficulty  was  that 
he  had  in  effect  his  client  Corsan's  consent  by  the  disposition  and  ratification,  and  till  that 
was  reduced,  as  in  trust,  or  as  fraudulent,  the  purchase  of  the  debt  could  not  be  reduced ; 
but  that  difficulty  was  removed  by  M^Gowan^s  lawyers  owning  that  that  was  under  back- 
bond. But  we  remitted  to  the  drdinary  to  hear  whether  M^Gowan  could  take  the  bene- 
fit of  the  eases  in  support  of  other  debts  that  fell  under  the  inhibition,  15th  Janury  1736. 
The  Lords  (3d  February)  adhered  to  the  Ordinary^s  interlocutor  finding  that  the  posses- 
«ion  must  be  ascribed  to  Hairdeugh^s  adjudication. 

No.  7.    1 736,  Nov..  16-    Scougal  and  YouNG  against  Gilchrist. 

The  Lords  found  the  reason  of  suspension  relevant,  that  the  chargers  at  the  time  of 
the  purchase  knew  the  goods  were  uncustomed  or  prohibited  goods  within  the  meaning 
of  tlie  statute,  1 1  Geo.  I.  Cap.  ult 

\*  Tlie  case  Cockbum against  Grant  llth  and  21st  November  1741  here  referred  to,  is 

mentioned  as  foUows : 

«  *  . 

This  question  is  anent  the  sale  of  prohibited  goods.  Whether  action  lies  for  perfbrm«« 
«nce  or  damages?  the  very  question  determined  16th  November  1736,  Young  against  Gil- 
christ ;  and  we  found,  as  we  then  did,  that  there  lies  no  action  for  performance  or  dami^;es, 
rcni/..Royston,  Amiston,  and  some  others;  but  for  the  judgment  were  President,  Justice- 
Clerk,  Drummore,  Kilkerran,  Balmerino,  Monzie,  Murkle,  Leven,  et  ego  ;<— and  Slst 
November  adhered,  and  refused  a  bill  without  answers. 

No.  8.     1736,  Not.  sa    BaowN  of  Carsluith  against  Muie  of  Craig. 

The  Lords  adhered  to  the  Ordinary^  interlocutor  finding  the  bargain  neither  usurious 
nor  illegal,  but  found  that  the  obligation  subsisted  only  during  ^lie  two  granters  lives.  I 
think  the  first  part  of  this  interlocutor  very  doubtful ;  but  I  afm  told  there  was  no  vote, 
—•for  I  was  in  tlie  Outer-House.— 1st  July  1736. 

The  Lords,  30th  November,  altered  the  interlocutor  between  tliese  parties  of  1st  July 
last,  finding  the  contract  anent  the  sale  neither  usurious  nor  unlawful.  They  did  not  in^ 
<leed  think  it  usurious,  but  they  thought  it  mali  exampli^  that  it  should  be  an  express  condi- 
tion of  a  loan  of  money  that  the  lender  should  not  only  have  a  right  of  preemption  of  lands^ 
(which  may  perhaps  be  lawful,  if  at  the  market  price  when  the  land^  come  to  be  sold) 
but  that  he  should  have  it  at  a  definite  price ;  and  that  such  contract  was  redudble  upon 
the  same  grounds  of  law  as  the  paeium  hgia  cmnmissoria  in  pignoribusj  or  taking  a  premium 
for  becoming  cautioner,  viz,  that  it  .was  contra  bonot  morts^  Therefore  they  found  that 
this  contract  quoqd  the  sale  was  contra  bonoa  moru  and  not  binding. 
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Ko.  9.     1737,  Jan  9,  19.      Murray  ogaimt  Cowan. 


A  e  Asx  was  reported  by  Lord  Minto  of  a  suit  at  the  informer'^b  instance  upon  the  act 
against  gaming  9no  Jnna  for  triple  value.  A  dcience  was  proponed  upon  the  statute  of 
Cmitations  in  Queen  Elizabeth^s  time,  which  respects  future  as  welt  as  bygone  penal  sta- 
tutes. Answered,  That  the  statute  of  limitations  did  not  reach  Scotland  thought  it  regu* 
lated  the  act  9no  Anna  in  England.  The  Lords  repelled  the  defence.  Dun,  Monzie^ 
Murkle,  et  ego^  did  not  vote.     lOth  December  1736. 

The  question  between  these  parties  marked  10th  December  last  was  it  seems  only  upon 
a  report  for  advice,  and  this  day  I  am  told,  (for  I  was  in  the  Outer-House)  the  Lords  on 
bill  and  answers  adhered  to  the  Ordinary^s  interlocutor.  Royston  was  for  finding  that 
Ae  statute  of  limitations  did  not  e!&tend  to  the  gaming  act,  but  they  say  the  interlocutor 
is  general  adhering. 

No.  10.  1 740,  Jmi.  25.  CoRKEiJUS  Nelson  against  Bruce  of  New  Grange. 

Th£  Lords  found  the  game  act  9no  Anna  not  competent  against  the  onerous  indorser^ 
to  a  bill  of  exchange,  agreeably  to  two  judgments  given  in  the  Courts  of  Westminster, 
^nd  indeed  to  the  principles  of  law.— N.  B.  Though  once  we  admitted  the  cedents  oath 
agunst  the  assignee  upon  that  act,  yet  that  interlocutor  was  stopped  on  a  reclaiming  peti- 
tion and  never  determined. 

« 

^o.  11.     1 740^  Nov.  6.    WiLKiE  against  M*Neiix. 

»  The  Lords  were  of  opinion,  that  setting  >aside  the  question.  Whether  bairns  concern^ 
ing  run  goods  are  at  all  lawful  ?  the  interlocutor  in  this  case  was  wrong,  because  the 
brandy  truly  waa  delivered  by  Wallace  the  seller  to  Wilkie,  the  joint  purchaser,  \\  liiclt 
was  the  same  with  delivery  to  McNeill.  The  President  indeed  thought  the  merx  was 
illkiia  and  not  binding.  But  the  Court  were  all  of  a  diflbrent  opinion,  and  therefore 
found  M^NeiD  liablq  for  tlie  sums  in  the  bill,  with  a  proportionable  abatement  dfeiring 
to  the  ease  that  Wilkie  got  from  Wallace ;  and  they  thought  the  decirion  betwiitt  Young 
and  Gilchrist  and  the  act  on  which  it  was  founded,  has  no  connection  with  this  case  be^ 
cause  of  the  delivery.. — 18th  November  The  Lords  adhered  without  answers. 

No.  12.     1740,  Not.  7.    Robert  Biggar  against  Sui  Robert  Pringle, 

Sec  Not^  of  No.  15.  voce  A&](kstm£Nt^ 

Noi  13.     1741,  Feb*  18.    Stkwart  against  Hyslop  and  Ci.erf. 

Thk  Lords  found  a  reason  of  reduction  upon  the  game  act  9no  Anna  not  j^roveable  b^- 
wilBASsaa  against  aoooiexous  indossee  to  a  bill  of  exchange. 

Na  14.    l;74»,  July  l,  la.    Cocll  against  Crammokd. 

The  question  was^  Whether  the  L.4.  lis.  part  of  the  bill  of  L.9.  lis.  granted  in  1720^ 
fell  under  thegame  act?  finr  if  it  did  not,  then,  that  biU  and  intexe^t  to  the  dtite  of  the 
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L.30  sterling  bond  in  October  17S3  with  the  L.SO  sterling  then  adyanoed,  was  more  th« 
the  sum  in  that  bond,  and  therefore  though  the  two  small  bills  for  L^  steiling  and  lOs* 
were  undoubtedly  game  debts,  yet  the  abatement  given  was  more  than  these  two  sums, 
and  no  part  of  the  sums  in  the  bond  could  be  said  to  be  won  at  play ;  and  the  fact  as  to 
the  L.9.  Us.  was  tliat  L.5  was  an  old  debt,  L.4.  Us.  was  lent  in  the  tavern,,  but  before 
Crammond  and  Brown  began  to  play,  and  Graham  swears  before  he  knew  that  they  were 
to  game>^  Crammond  having  called  him  Graham  to  another  room  for  that  end,  though  it 
would  seem  that  Crammond,  Brown,  and  he  had  been  playing  at  high  junks  even  before 
that  loon  of  the  L.4.  lis.,  which  determined  the  Court  to  think  that  the  L.9.  lis.  bill  £elt 
under  the  the  game  act ;— and  therefore  they  adhered  to  Drummore^s  interlocutor,  and 
reduced  the  L.30  sterling  bond  in  toto.  12th  July  Refused  a  reclaiming  bill  and  adhered.. 

No.  15.    1745»  July  16.    Maonus  Bain  fl^^'n^  Thomas  Andssson. 

Wx  found  as  we  did  6th  November  1740,  (No.  11.)  that  run  brandy  is  not  fii«r«t)Ktc«tet 
and  that  if  it  b  bought  and  recdved  action  lies  for  the  pride. 

No.  16.    1745,  Jan.  25,  Feb.  8.  LoBD  Ixxvat  agaimt  Feazkb  of  Strowie. 

At  advi^ng  this  reclaiming  Ull  for  Strowie,  and  answers  for  Lovat,  Strowie's  proeum-' 
tors  produced  the  record  of  Chancery,  contiuning  a  remission  to  Lovat,  Strowie,  fca  kr 
ITOO,  and  thereupon  several  changed  their  opinion,  inter  quot  ego^  and  the  interiocutor 
was  altered.    8th  Felmiary,  Adhered. 

No.  17.    1745,  Jvlj  12.  E!aiil  Peterborrow  against  Dr  Abercromeii:. 

This  question  was  about  the  validity  of  an  English  double  bond  of  L.1600  by  Lord 
Veterborrow,  then  Lord  Mordaunt,  to  the  Doctor  in  1730.  The  case  was,  that  the 
Doctor  gave  Lord  Mordaunt  L.210,  for  which  this  double  bond  was  granted,  the  condi- 
4ioa  whereof  was,  that  if  Lord  Mordaunt  should  die  before  his  grandfather,  Lord  Peter- 
borrow,  (who  was  then  about  75)  or  if  in  two  months  after  Peterbonrow'*s  death,  he 
should  pay  L.840  sterling,  the  bond  should  be  nuU.  This  bond  was  quarrelled  as  usu- 
rious ;  and  3dly,  on  the  head  of  fraud.  We  generally  inclined  to  restrict  it  as  comira 
bono9  moresy  to  the  principal  and  interest ;  only  the  President  thought  there  should  also 
•be  sraae  aUowance  for  die  real  chance ;  but  it  being  suggested  that  such  a  bond  has  been. 
lately  set  aside  in  Chancery,  we  delayed  for  a  month,  that  some  evidence  might  be 
biDught  of  this.  Amiston  thought  it  would  be  no  great  stretch  to  find  it  usurious,  0th 
June  1745.     Vide  12th  July,  where  precedents  from  the  Chancery  were  laid  before  us. 

Now  (ISth  July)  a  condescendence  was  hud  before  us  of  precedents  from  the  Coort  of 
'Chancery,  aiid  thereupon  the  Conrt  mmnimously  restricted  the  bend  lo  the  cafntal  aaid 
interest ;  but  then  we  thought  die  money  should  be  readify  paid  ;-ii4faereifare  we  finjodk 
the  bond  might  be  redeemed  upon  payment  of  prindpal  truly  advanced,  and  interest 
thereof,  any  time  before  Whitsundi^  next,  without  any  costs  before  this  tkne ;  but  m 
<BBe  of  not  payment  at  ^lat  time,  deoenied  for  the  whole  sun  itdetmaUa  by  payfieot  of 
^indpal  and  intetesf,  and  coete  hereafter  to  he  ineuntd. 
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Noi  18.     1745,  July  24.     Sir  George  M^Kekzie  offainst  HomTit 

Hamilton. 

Ths  Lords  fouad  the  objfecdons  against  a  bill  founded  on  the  game  act,  not  oompetenr* 
ilgaiiist  4m  oQoroitft  mdonee,  to  be  proven  by  the  indorser^s  oath^  as  wedid  formerly,  25th 
,  J«BU9iKj  174Q»  Nelflon  against  Bruce  of  Newgrange.    Sdly,  That  the  clause  in  tlie  act 
imest  the  L.10,  oop^emed  pnly  the  case  of  ready  money  lost  and  paid  at  the  gaming ;. 
but  that  a  biU  or  other  security  for  the  smallest  siua  lost  at  game  is  ymd  and  null. 

Na  la    1747,  July  17.    ^a^say  qffoinst  Aniy^UToy. 

KiLKSBEAK  had  found,  that  the  Custom-house  officers  may  sue  before  Justices  of  Peace 
for  condemnation  of  brandy,  that  yet  the  person  from  whom  seized  cannot  sue  the  Custom- 
house officers  before  the  Justices  of  Peace  on  the  act  6th  Annie ;  and  we  Adhered. 

No.  20.  1751,  June  14,  July  16.  The  Teeasuber  of  Herriot's  Hospitai^ 

against  Gardener  of  Herriot's  Gardek. 

Davio  Wapb91«,  who  haying  a  tack  of  19  years  of  Herriot^s  Work  Gardens,  with  a 
limitatioD  thut  ha  prevent  the  os^  of  all  such  diversions  as  kites,  bowl  and  ring,  and 
pennystone,  8rc.  ^n^  shall  not  pasture  hcnes  or  oows  in  the  walks  of  the  said  garden, 
eontmcted  with  Mr  {jampe,  piusiijan,  to  give  him  the  use  of  the  inner  garden  for  musical 
entefftainipeats  during  the  summer  aei^on,  for  which  purpose  a  theatre  for  the  music  wat 
erected  in  the  middle  of  the  garden,  and  advertisements  at  Is.  the  person  issued,  after 
the  example  of  Raneleigh  and  Vauxhall  gardens ;  upon  which  the  Treasurer  of  the 
HospitiJ  and  Procunitor-Fiscal  compluned  to  the  Ma^trates,  who  found  it  to  be  highly 
prejudicial  to  the  inhabitants  of  the  cityj^  contrary  to  the  meaning  of  the  act,  and  detri- 
mental to  the  Hospital ;— of  which  sentence  a  biH  of  suspension  was  exhibited  to  us ;  and 
the  gardener  alleged,  that  by  his  lease'  he  was  only  obliged  to  debar  those  diversions 
that  withdrew  from  their  employments  the  meanest  sort  of  people,  whereas  musical  enter- 
Uunments  were  for  higher  rank ;  that  such  diversions  had  been  authorized,  at  least  con- 
nived at  in  the  gardens,  and  guard-soldiers  placed  to  keep  ofp  die  mob  even  before  his 
lease ;  that  the  divendon  was  innocent  and  lawful,  and  encouraged  by  the  best  people  in 
the  south  part  of  the  island,  and  cannot  be  restricted  without  a  statute;'  that  entertain- 
ments of  the  same  kind  are  allowed  in  houses  in  this  town,  and  are  equally  lawful  in 
open  mr ;  and  there  can  be  no  prejudice  to  the  Hospital,  whose  boys  can  have  no  access 
there.  In  the  answers,  this  was  said  to  be  prejudicial  to  the  gardens,  to  spoil  the  walks, 
be. ;  that  it  was  hurtful  to  the  boys,  but  especiaDy  as  the  hour  was  six  at  night,  the 
hour  for  prayers  in  the  Hospitsl.  '  But  the  chief  objection,  as  it  appeared  to  me,  was, 
that  it  had  an  evident  tendency  to  debauch  the  young  people  in  this  to\i'n,  to  bring  about 
clandestine,  imprudent,  unreasonable  marriages,  and  even  worse.  Upon  the  question,  it 
carried  to  refuse  the  bill ;  wherein  I  did  not  vote,  because  I  had  never  seen  any  of  these 
entertainments,  and  knew  not  whether  they  tended  to  promote  debauchery  and  lewdness 
or  not.    Pro  were^  besides  ^the  President,  Drummore,  Strichen,  Justice-Clerk,  Woodhall, 
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Leven.  Con.  w«re  Milton,  Minto,  Shewalton.  But  Murkle  and  Ejlkerran  did  not  vote. 
16th  July,  They  Adhered. 

» 

No.  22.     1751,  Nov.  12.    SxEWAET,  S\irveyor-Gen«al,  against  Lamokt. 

The  tenants  of  Lamont,  and  eight  othef  heritors  in  Argyleshire,  having  oommitted  a 
gi'eat  riot  on  the  Custom-house  officers,  the  matter  was  compromised  by  their  masters  with 
the  officers,  with  consent  of  the  Commissioners.  They  paid  damages  and  expenses,  and 
entered  into  a  bond  each  for  his  own  tenants  to  Stewart  of  Surveyor-General, 

that  no  person  in  their  respective  lands  should  for  seven  years  be  concemedin  running  or 
smuggling  any  kind  of  foreign  spirits,  black  cattle,  or  Irish  meat,  against  the  laws  made 
or  to  be  made,  under  the  penalty  of  L.100  sterling,  to  be  paid  the  said  William  Stewart, 
or  his  successors  in  office,  or  to  the  Collector  of  Customs  for  the  time,  for  every  such  de- 
linquent or  delinquency,  which  might  be  proven  by  confession  of  the  ddinquents,  or  by  wit- 
nesses, and  cognizable  by  the  Sheriff  of  Argyleshire,  or  his  Deputes,  in  a  summary  way  by 
petition  or  supplication,  or  otherwise,  dated  February  1743,  aod  signed  by  seven  of  those 
Gentlemen.  On  this  bond  a  suit  was  brought  before  the  ^eriff,  and  being  advocated^ 
was  by  Strichen  remitted,  with  instruction  to  take  the  proof  before  answer,  and  to  allow  a 
joint  proof,  fiut  on  a  reclaiming  bill  and  answers,  we  this  day  fbund  that  the  bond  was 
illegal,  and  could  not  produce  action.  We  thought,  if  this  was  considered  as  a  bond  for 
the  Eang'*s  use,  it  ought  to  have  been  in  the  King^s  name,  and  then  must  have  gope  to 
Exchequer ;  but  which  was  worse,  it  was  imposing  penalties  on  the  subject  againt  law ; 
but  if  it  was  considered  only  as  a  conditional  penal  bond  to  a  private  subject,  then  he 
could  not  sue  for  the  pendty  (brther  than  he  had  interest,  which  was  none  at  alL 

No.  23.  1 752,  Jan.  14.  Scott  Hepburn  of  Kingston  against  A.  Stewaet. 

In  the  time  of  the  RebeUion  Stewart  of  Ardshiel  and  the  deceased  M'Lachlan  of  that 
Ilk  were  sent  to  levy  the  Cess  of  East  Lothian ;.  and  the  deceased  Hepburn  of  Slingston 
having  refused  to  pay  any,  they  took  him  prisoner,  entered  his  house,  broke  up  his  cabi- 
nets, and  took  out  L.740  sterling  in  gold  and  alver,  which  they  carried  to  Haddingtcxi 
without  counting,  and  then  called  for  some  people  of  note  in  the  place^  and  even  a  notaiy, 
and  counted  the  money ;  and  some  days  thereafter  sent  a  bond  by  the  young  Pretender 
under  the  style  and  title  of  Chu'Ies  Prince  Regent ;  this  bond,  I  say,.  M^Lachlan  sent  to 
Congleton  a  friend  of  Kingston's  to  be  delivered  to  him.  Ardshiel  was  attainted  of  trea- 
son, and  his  estate  vested  in  the  Crown  from  24th  June  1715,  so  that  little  redress  was  to 
be  expected  from  him ;  but  M^Ladilan  was  killed  at  the  battle  of  Culloden  and  thorebj 
escaped  being  attainted  ^  and  therefore  Scott  Hepburn  as  executor  to  SlingstoQ  sued 
M^Lachlan^s  son  and  heir  for  payment  of  the  money.  The  chief  defence  was  that  this 
was  actio  pcnalis  ex  delicto^  and  therefore  non  trantit  in  hartdts.  I  was  Ordinary,  and  gave 
an  act  before  answer  for  both  parties  to  prove  ;  and  the  proof,  after  two  days  debate  at 
the  Bar,  was  this  day  advised.  It  appeared  pretty  dear  from  the  proof  that  Ardshiel 
bad  the  chief  command  of  the  party,  but  that  M^Lachlan  was  the  principal  man  of  busi-. 
ness,  and  that  it  was  happy  for  the  country  that  he  was  so.  The  defence  was  that  above 
mentioned  branched  out  into  many  partioilws  wd  many  authorities  quoted  on  both 
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*  Aides.  But  the  Court  flan.  con.  found  the  defender  liable  for  the  principal  sum  with 
interest  and  expenses.of  process.  I  was  in  the  Outer-House  during  this  day^s  debate, 
(9Sd  Jiuiuary  1751)  and  gayts  no  opinion. 

17th  December  1761,  Scott  as  executor  decerned  to  Hejd>um  of  Kingston  sued 
'If  ^LacMan.for  L.700  and  some  more  robbed  from  him  in  October  1745,  when  his  father 
M^Lachlan  levying  the  Fretender^s  Cess  in  East  Lothian,  and  for  which  M^Lachlan  sent 
thje  joung  Fretender^s  bond  to  a  friend  of  Kingston ;  and  on  a  pnwf  led  and  liti^ous 
debate,  the  defender  as  hdr  was  found  liable.  Scott  then  applied  for  confirmation,  but 
was  opposed  by  a  brother  and  nstef,  who-daimed  as  nearest  of  kin,  upon  which  he  pro- 
•duoed  a  writing  by  Kingston,  which  happened  to  bear  even  date  with  the  young  Pre- 
tenders bond,  assignipg  the  money  to  the  pursuer^s  father  for  his  behoof,  and  requesting 
the  father  to  call  for  and.  require  payment  of  the  money,  wherein  he  describes  the  money 

*  thus,  <<  L.740  agreed  upon  to  be  levied  by  Colonel  M'Lachlan  for  behoof  of,^  8ic.^-then 
gires  the  young  Pretender  all  the  titles  assumed  by  himself.  This  pleaded  first  as  evi- 
dence that  the  money  was  paid  voluntarily  ;  but  that  we  repelled  on  the  4th,  in  respect 
of  the  proof  of  force  brought  in  the  process.  Next,  scNne  of  us  had  a  difficulty  whether 
process  could  be  sustained  on  such  a  writings  particularly  Kilkerran  and  President,  (which 
last  thought  it  evidence  of  voluntary  payment ;)  but  as  the  money  could  not  thereby  be 
forf<dted,  and  idl  the  question  was  whether  it  belongs  to  the  pursuer  or  his  brother  and 
nster,  we  thought  that  this  deed  was  a  sufficient  proof  of  his  will  that  the  pursuer  should 
have  it;  and  the  purpose  of  the  deed,. and  dicumstances  of  the  person  were  some  sort  of 
excuse  for  the  treasonable  expressions  in  it  The  Pretender  was  then  in  possesion  of  this 
counby,  and  this  deed  intended  as  a  title  to  solicit  payment  from  him^  and  therefcM^  he 
behoved  to  give  him  the  titles  that  he  assumed  to  himself. 

14th  January  1752,  On  a  reclaiming  bill  against  the  interlocutor  marked  17th  Decern* 
her,  a^d  answers,  and  afler  calling  the  parties,  Whether  they  could  offer  any  other  proof, 
besides,  this  odd  assignation,  of  Kingston^'s  disloyalty,  or  his  being  reputed  a  Jacobite  ?  m-.e 
so  iox  adhered  to  the  former  interlocutor,  as  to  find  that  notwithstanding  this  assignation 
there  was  sufficient  evidence  that  the  money  was  by  force  taken  from  Kingston.  But  on 
the  second  point  both  Milton  and  I  and  others  altered  our  opinion,  and  by  a  great  ma- 
jority found  that  no  action  could  be  sustained  on  this  assignation.  I  thought  it  deserved 
to  be  burnt  by  the.  hands  of  the  common  hangnum,  and  therrfore  could  not  be  the  title  of 
an  aclion. 

*  •  •    •  • 

No.  24;    1752,  June  3.    Eael  of  Galloway  against  A.  Stewart. 

Th£  Lords  found  that  action  did  not  lie  on  a  bond  granted  in  order  to  procure  to  the 
granter  the  Sang'*s  remission. 

No.  25.  1 752,  Feb.  7.  SiK  Michael  Stewart  against  Earl  Dukdonald. 

Ik  1698  when  John  Lord  Cochran  had  two  sons  alive,  William  Cochran  of  Kilmaron- 
|iock,  his  uncle,  gave  a  bond  to  Mr  John  Stewart  of  Blackball,  bearing  for  a  certain  sum 
of  money  received  to  pay  100  guineas,  how  soon  he  or  heirs  of  his  body  should  succeed 
to  the  honours  and  estate  of  the  Earldom  of  Dundonald.     Sir  Michael  sued  the  present 

eaS 
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Earl  the  grandson  of  the  General  for  fhe  money,  fdr  that  his  Mb/bt  *thottias  &e  aon  of 
Kilmarannock  succeeded  to  the  honours  and  estate  in  1706,  and  ehum^  peoaltj  and 
annualrent  from  the  term  of  payment  in  terms  of  the  bond*  The  defeneeS  pleaded  ireie 
that  he  had  not  succeeded  to  the  whole  of  the  estate,  for  that  part  had  been  sold^  and  a 
great  part  evicted  by  the  Marquis  of  Clydesdale,  now  Duke  of  HamiHofi,  on  a  buid  of 
tailzie  by  Earl  John  in  favour  of  his  daughter  in  1716.  I  repcMled  the  due,  aiid  th^ 
Court  took  it  upon  a  different  footing,  that  the  bond  was  eoMtra  b<mo»  fMoret,  that  it  wils 
captare  totum  mortis  viventtiy  and  at  best  can  be  no  better  than  the  bond  that  Dr  Aber- 
cforabie  took  from  Lord  Mordaunt  on  payment  of  L.200  to  pay  him  L.SOO  on  his  suc- 
ceeding to  Earl  PeterbcMTow  hiis  father,  (No.  17.)  wh^re  afler  the  ezanqpte  of  stmdiy 
English  '{)reoedent8  in  Chancery  we  gave  the  Doctor  no  more  than  libi  LfiOO  aiid.intereit 
of  it  Therefore  did  we  know  in  this  case  the  sum  paid  by  Mr  John  Stewart,  we  oouU 
give  him  no  more  than  that  sum  and  interest  of  it,  i^^reeaUy  to  thedecitton  in  the  caseof 
Lord  Mordaunt;  and  accordingly  we  found  this  bond  void  and  ntdl,  rsaerving  to  ibit 
consideration  of  the  Court  whether  the  pursuer  oii^bt  to  be  i^ifMud  what  'money  was  paid 
for  granting  the  bcmd,  the  pursuer  proving  the  same,  ttd  DtoeMjbeg  176e.  Tth  Febraary 
1753}  The  Lords  adhered  by  the  Presidents  casting  vote. 


PAPIST. 


No.  2.    1 740,  Jan.  22.    MAXWELL  against  Maxwell. 

Tiac  Lords  sustuned  the  title  notwithstanding  the  objectimL  There  wete  two  ques- 
tions; Firsts  Whether  there  can  be  an  adjudication  against  the  protestant  heir  upon  a  chaige 
to  enter,  or  if  the  benefit  g^ven  by  the  act  of  Ftoliament  can  only  be  by  service  ?  2diy, 
TVhether  this  pmnt  is  already  detenmned  in  this  cause  ?  As  tt>  the  first  the  P):effldent  and 
Dun  were  clear  that  there  could  be  no  adjudication^  bul  the  rest  seemed  to  be  of  a  difie^ 
rent  opinion,  and  I  own  I  had  difficulty  whether  there  cx>uld  be  an  adjudication  at  the 
instance  of  a  common  creditor,  and  had  not  formed  a  judgment  upon  that  point;,  but  t 
thou^t  where  such  adjudication  was  on  the  apparent  heir^s  bond  to  make  up  a  tide  tb 
the  estate,  it  was  competent,  the  act  allowuig  Us  title  to  be  made  by  service  or  other 
legal  means.  As  to  the  second,  though  the  point  had  been  determined  fbrlnerly,  and  m 
the  case  of  Murray  of  Conheath  it  was  even  found  that  an  acgudication  against  the 
Popish  heir  was  null,  and  though  both  the  objectiona  and  interlocutors  in  this  cauae 
plainly  supposed  it  so,,  that  susteining  the  obj^eetioB  would  make  the  fiarmer  procedure 
ridiculous,  yet  the  abstract  pomt  was  not  formally  determined  nor  indeed  objected  >^ 
therefore  we  waved  findmg  it  directly  res  Judkatiu  but  sustained  the  tide  in  generaLas 
above. 
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PART  AND  PERTINENT. 


No.  1.    1753,  July  19,  Nov.  21.    Keek  against  Stbuthees. 

KsmB  as  infeft  in  \^  Innds  and  barony  of  littkdean,  oompEehendiog  :th«  Itfub  of 
Maxtoun  and  Newthom,  pursued. reduction  and  improbation  against  Struthers  of  his 
ri^ts  to  the  lands  of  Cakeoiuir  and  Eirl^andside.  Alleged,  The  pursuer  produced  no 
.  infeftment  in  these  lands,  and  therefore  had  no  title.  Answered,  They  axe  part  to  New* 
thorn ;  which  the  defender  denied4  Woodhall  pronounced  an  act  for  proving  that  they 
are  part  of  Newthom.  By  the  proof  it  c^ipeared  that  they  were  quite  surrounded  by  the 
lands  of  •Newthom  except  on  one  nde ;  and  when  the  house  or  cottage  upon  the  lands 
became  ruinous,  that  the  heritor  lived  in  a  cottage  in  the  town  of  Newthom,  which  seemed 
also  to  be  a  part  of  the  defender's  land ;  and  since  the  defender  brought  no  sort  of  evi* 
dence  either  by  charters  cht  infefbtnents,  or  even  by  witnesses,  that  they  were  reputed  part 
of  another  tenement,  or  held  of  «nother  superior,  but  rested  his  defence,  that  the  pursuer 
had  not  proved  them  part  of  the  liarony ;  the  Court  thought  the  situation  of  the  lands 
sufficient  to  presume  that  they  were,  part  of  Newthom,  and  therefore  sustained  the  pur^ 
suer's  tide..    21st  November  1753,  Altered,  and  found  no  sufficient  title. 


PASSIVE  TITLE. 


Noi  I.     J7S4>   Feb.  6.      James  and  William  Hsnderson  against 

Hekdseson. 

The  Lords  altered  as  to  kaih  and  coals,  and  adhered  to  tISe  Ordinary'^s  interlbeutor 
finding  them  due,.-  and  adhered  as  to-]^ces,  finding  the  current  prioes,  or  prices 
received. 

No.  1 736,  Feb.  12.    Lady  Rattee  against  SincLaie  of  Ratter,  Her  Son. 

Thx  Lords  found  that  appareiit-h«r,  possessing  bb  {MPedeeesscHrs  estate,  ^ritbout  any 
•otjicr  title  than  apparsn^  is  not  liable  to  tlie  debts  of  his  immediate  predecessor,  who 
died  not  infeft»  but  was  more  than  three  year»  in  possession,  since  he  was  not  sei*ved  heir 
to  his  remoter  predecessors,  nor  had  an  adjudication  on  his  own  bond  in  the  tenns  of  the 
act  1695^  8th  January  I73&— Fule  12th  February  tVt/ra,  when  the  Lords  adhered. 

After  full  ocKOsideration  of  the  case,  and  some  hearing  at  the  Bar,  the  Lords  (ISth 
February)  adhfved  to-  their  intaclQcutor  of  Sthi  January,  most  tinwillingly^  because  It 


318  PASSIVE  TITLE.  [Elchijks's  Notes. 

makes  the  first  clause  of  the  act  1695  of  little  effect ;  but  there  were  against  it  Newhall, 
Justice-Clerk,  Haining,  Dun. 

*i^*  The  Lords  refused  as  to  the  son  being  liable  in  valorum,  but  gave  the  Lady  another 
aliment  of  L.50  sterling.  The  answers  were  in  the  wrong  with  respect  to  the  terms  of 
the  fund  of  the  aliment. 


t . 


No.  3.     1 736,  Feb.  24.    JoANstoKs  against  Steel  of  Bowerhouses. 

On  the  interpretation  of  the  word  <<  possesaon^  in  the  act  1696,  anent  fraud  of  apparent- 
heirs,  the  subject  being  an  improper  wadset  mtlf  a  back-tack.  Lord  Hainlng,  Ordinary, 
ha\ing  found  that  the  feverser'^s  possession  was  the  possession  of  the  wadsetter'^s  appaient- 
heir,  and  that  the  liferenter'^s  possession  was  also  the  apparent-heir's  possession,— the- 
Lords  altered  the  interlocutor,  and  found  the  heir**s  possession  of  the  back*tack  duty  rele- 
vant to  subject  the  next  heirs  to  his  oheroiis  debts  and  deeds,  and  found  the  liferenter's 
possession  not  relevant.  They  waved  determining,  Whether  the  assignee  of  the  apparent-^ 
heir's  possession  was  relevant— I8th  December,  1733. 

The  Lords  found  possession  of  the  back-tack  relevant;  Sdly,'  As  to^e  400  merks, 
remitted  to  the  Ordinary.  .  3dly,  Repelled.  4thly,  Found  possession  must.be  proved. 
5thly,  Found  the  uscrenter's  possession  not  sufficient. — ^23d  January  1734. 

The  Lords  found  sufficient  evidence  of  George  Johnston's  possession.     We  thought, 
both  that  there  was  no  need  po$t  tantum  temporii  to  prove  the  nomination,  and  though  * 
there  had  been  no  nomination,  yet  possession  bang  factt^  they  thought  a  protutor's  pos« 
session  suffident — ^24th  February  1736. 

%*  The  case  Boyle  against  M^Aul,  26th  June  1745,  here  referred  to,  is  thus  men-^^ 
tioncd : 

The  Lords  gave  the  like  inteilocutor,  as  23d  January  1734  and  24th  February  1736, 
Johnston  against  Steel,  and  refused  a  reclaiming  bill  against  Amiston's  interlocutor,  and 
adhered  unanimously.  ^      .  . .     •     . 

Na  4.     1786,  June  16.  •  M'Braiu  of  Netherwood  against  Maitlanihi. 

Tu£  Lords  adhered  to  the  Ordinary's  interlocutor,  finding  the  daughters  not  liable, 
in  respect  they  got  not  payment  out  of  their  father's  estate,  19th  February  1736.— 16th 
June,  Adhered  unanimously,  except  Drummore  and  the  President 

No.  5.    1741,  Dec.  9.    Leith  fl^oin^t  LoBD  Banf]?. 

Hkrx  the  question  again  occurred  on  the  act  1695,  Whether  an  a]^parent-hieir'n6t 
serving  heir  to  a  remote  predecessor,  passing  by  an  immediate  one,  but  possessing  in^thout 
making  up  any  title,  falls  under  that  act,  and  is  liable  for  the  former  apparent^hexr^s 
debts,  who  had  been  three  yeairs  in  possession,  a  point  that  had  been  determined  upon  m 
hearing,  8th  January  and  12th  February  1736,  Lady  Ratter  against  her  son ;  and  Mr 
Crai^^e  mentioned  aivither,  dedded  the  same  way  in  1726  or  1726^  Backie  agsaast 
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Nisbet ;«— and  the  LoidB  adhered  by  a  great  majority  to  .the  Ordinary^s  interlocutor,  re-' 
jleUiBg  the  passive  title. 

No.  6.     1741,^  Feb.  Dec.  11.     M^Kekzie  ogainH  Buchanan. 

We  were  unanimous  that  there  was  no  geatiopro  harede  at  oonmion  law ;  and  further 
found  that  Sandside  having  an  adjudication  in  1681,  and  purchased  further  rights  in 
1698  and  1699,  and  possessed  upon  these  rights,  that  although  his  eldest  son  was  then 
apparent-heir  of  William  Buchanan  of  Sound,  and  supposing  that  this  defender  were 
now  apparoit-heir  of  them  also,  yet  that  the  defender  is  not  in  the  case  of  the  act  1695. 

r 

No.  7.    1 742,  Feb.  20.    Gordon  of  Pitlurg  against  Gordon  of  Techmuriei 

One  being  infeft  in  an  aonualrent  to  him  and  the  heirs  of  his  body,  and  his  assignees, 
whom  failing  to  his  brother,  the  President  was  of  (pinion,  that  both  brothers  being  infeft 
in  the  annualrent,  (though  in  reality  the  infeflment  was  for  two  annualrents,  one  to  each, 
brother,  by  the  division  therein  mentioned)  the  eldest  brother  dying  without  children,  the 
other  brother  needed  no  service,  and  therefore  might  gratuitously  discharge ;  but  if  a 
service  was  necessary,  he  agreed  with  the  interlocutor,  that  the  discharge  was  void  not« 
withstanding  the  act  1695.  But  upon  the  question,  the  Lords  adhered  to  my  interlocu- 
tor, finding  a  service  necessary,  and  therefore  the  discharge  void ;  and  refused  the  bill 
without  answers* 

No.  8.    1747,  Not.  25.  '  Elias  Cathcabt  against  Henderson. 

A  FACTOR  loco  tut&rts  being  appointed  to  an  infant,  he  intromitted  with  the  pupiPs 
effects,  which  were  all  moveable ;  and  a  creditor  sued  the  pupil  and  him  for  his  debt,  and 
recovered  decreet,  which  they  suspended;  and  Drummore  suspended  the  letters,  in 
respect  they  had  not  proved  any  passive  titles.  They  reclmmed ;  and  Amiston  thought 
the  creditor  should  confirm,  notwithstanding  the  factor  had  intromitted,  and  the  subject 
was  no  more  extant  Kilkerran  and  I  thought,  that  the  factor,  as  any  other  intromittcr,. 
was  liable,  and  might  be  sued ;  and  though  our  factory  might  defend  against  an  universal 
passive  title,  yet  that  he  is  liable  in  valdrum  without  any  oonfirmadon.  However  it  car- 
ried to  adhere^  since  the  charger  had  not  confirmed. 

No.  9.     1749,  Feb.  2.    Ferguson  against  The  Officers  of  State. 

See  Note  of  No.  I,  voce  Ultimus 


No.  10»     1752,  Feb.  26-     Lady  Jane  Scott  against  The  Duke  of 

BUCCLEUGH. 

In  consequence  of  the  femily  settlement  between  the  late  Duke  of  Buccleuch  and  the 
Earl  of  Dalkeith,  his  eldest  son,  the  Earl  in  August  1746  gftve  Lady  Jane  a  bond  bear- 
ing  love  and  favour,  obliging  him  and  his  heirs  and  successors  in  an  heritable  botid  of 
L20,000  on  the  estate  of  Eastpark  or  Smeaton^  (that  bad  been  granted  by  the  dd 
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Dutchess  to  LorA  Chairles  Soott,  his  brother,  and  heirs  of  hk  body,  whons  fiufing  to  the. 
Earl,  and  which  had  then  devolved  to  him)  to  pay  to  Lady  Jane  L.15»000,  with  iiitierest 
and  penalty  <<  to  the  end  and  in  order  that  Lady  Jane  may  upon  these  presents  chai|;e 
me  to  enter  hei)r  to  Lord  Charles,^  (these  are  the  words)  <<  and  that  she  tnay  thereupoa 
obtain  ^judication  of  the  said  bond  of  provision  of  L,80,000  in  payment  of  the  said 
principal  sum  of  L.  15,000  annualrent  and  penalty,  provided  that  no  diligeoce  shall  be 
competent  upon  these  presents  against  the  person,  or  other  estate  real  or  persojud  of  me 
tlie  said  Francis  Earl  of  Dalkeith,  except  the  said  provision  of  L.20,000  ^  and  lastly,  the 
said  Lady  Jane,  by  acceptation  hereof,  renounces  all  claim  of  legitim  or  executry,  or 
others  she  may  have  through  the  death  of  the  Duke  of  Buccleuch,  her  father.     The 
Earl  of  Dalkeith,  it  appears,  did-  not  intend  to  serve  her  in  the  L.90^000  heritable  bond, 
and  he  died  before  adjudication  was  obtained  by  Lady  Jane,  and  did  not  even  survive 
Lord  Charies  three  years.     But  the  family  estate  had  been  oomveyed  to  him  by  the  Duke 
his  father,  and  almost  all  his  persondi  estate,  so  that  bis  son,  the  present  Duke,  wm 
obliged  to  serve  heir  to  him,  and  succeeded  to  him  in  all  hia cdiar  estates;  and  by  his 
death,  the  succession  of  the  90,000  heritable  bond  also  devolved  to  him,  thought  It  eaiuioi 
be  properly  said  that  he  succeeded  to  his  father  in  it  LadyJanebraughtapinceasagainal 
him  on  the  L.  15,000  bond,  wherein  the  difficulty  was,  the  oblation  to  pay  waa  limited 
to  the  heirs  succeeding  to  the  Earl  in  the  L*90,000  bond,  wheeein  he  could  have  no  heir,* 
since  he  made  no  title  to  it ;  that  it  was  granted  only  in  order  to  adjudge  frem  him  as 
charged  to  enter  heir  to  Lord  Charles,  which  is  now  impossible;  and  that  it  waa  limited 
not  to  affect  his  person,  or  other  estates.    The  case  was  reported  by  Lord  Minto ;  and 
the  Lords  thought,  that  though  adjudg^g  from  the  gfanter  waa  the  mech^  then  i^ 
view,  yet  it  was  not  the  only  end,  otherwise  there  .would  have  been  no  use  for  binding 
heirs ;  that  binding  his  h^rs  in  the  heritable  bond  must  imply  either  an  pbligadon  on 
him  to  make  up  a  title  to  it,  so  as  he  might  have  heirs  in  it,  or  otherwise,  that  such  of 
his  heirs  as  should  succeed  to  it  should  perform  that  bond,  though  he  should  not  make  a 
title  to  it.     Therefore  the  Lords,  in  respect  that  the  succesnon  to  the  heritable  bond  of 
L.20,000  has  now  by  the  death  of  the  Earl  of  Dalkeith  devolved  to  the  defender  his 
eldest  son  and  heir,  and  that  the  defender  is  heir  served  and  retoured  to  the  Earl,  and 
has  succeeded  to  him  in  all  his  other  estates,  found  the  defender  liable  to  perform  and 
make  good  the  siud  bond  for  L.  15,000,  and  interest  thereof,  so  as  effectually  to  g^e  the 
pursuer  security  in  the  said  heritable  bond  of  L.90,000,  and  infefhnent  following  thereon, 
for  security  and  payment  to  her  of  the  said  sum  of  L.  15,000,  and  interest  thereof^  an4 
penalty  if  inrurrred ;  but  not  to  affect  the  defender's  person,  nor  his  estates  real  or  per- 
sonal, other  than  the  said  heritable  bond  of  L.90,000,  and  lands  therein  contuned. 

No.  11.    1752,  July  24.    Janet  Lundie  o^tn^i!  Mrs  Wilson. 

lloBEKT  LnKDi£  of  that  Ilk  became  debtor  in  1707  in  a  bond  of  400  merks,  and 
died  in  1716,  without  making  up  titles  to  his  estate,  as  heir  to  his  mother  Sophia;  bat 
was  infeft  in  it  as  heir  to  his  elder  brother  James,  who  it  seems  had  been  advised  that 
the  right  (^  fee  was  not  in  his  mother,  but  in  the  Earl  of  Melfort,  his  father,  and  theine^ 
fore  in  1606  got  a  g^  of  his  forfeiture,  and  was  infeft  under  the  Great  Seal.    But  after 
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Robert'^8  death,  his  son  Jcim  passed  by  him  and  his  elder  brotfaer,  and  entered  heir  to 
his  grandmother  Sophia,  and  wasinfeft,  and  on  his  death  this  defender  James  was  served 
heir  to  him.  Therefore  MrsWi]lM>n  Aued  him  otf  the  act  1695,  as  hdr  served  to 
John,  who  had  passed  by  Robert  her  debitor,  who  was  not  only  3  years  but  IT 
years  in  possession,  and  served  hekr  to  his  grandmother  S<^ia;-- and  the  cause  coming 
before  me,  I  sustiuned  the  passive  title,  and  found  the  defender  liable.  But  on  a  re- 
claiming bin  and  answers,  the  Lords  altered ;  and  in  respect  that  the  Earl  of  Helf<^  had 
the  liferent  of  the  estate,  found  that  possession  during  his  life  did  not  sutyect  the  next 
heir  passing  by  Robert ;  but  remitted  to  hear  whether  Robert  had  possessed  three  year$ 
after  his  death. 

No.  12.    175S,  Jan.  23.        Traill  against  Fea. 

C|.£«TEON  being  married  to  the  apparent>heiress  of  Buchanan  of  Sound,  who  had  two 
old  apprinngs  of  the  lands  of  Woodwick  and  North  Ronaldsay,  but  which  had  been  de- 
ehved  satisfied  and  paid  in  a'  prooMs  at  Nidiet  of  Carphin^s  instance  in  1679 ;  but  of 
wfaich  decreet  a  lednctten  had  been  nosed,  and  as  was  said,  the  decreet  was  laid  open 
ktfere  1690 ;  but  Car{diin  still  continued  in  possesoon.  Clestron  in  1791,  to  encourage 
James  Trail  to  pordiase  fhcme  lands  from  Caif4iiii,  gave  him  an  obligement  that  he  and 
his  wife  should  grant  a  trust-bond  on  which  these  two  spprisings  might  be  adjudged  from 
Itts  wi&  and  htm,  to  eonvey  to  him  that  adjuxUeation,  in  ocder  to  remove  that  encub« 
Wttiee,  providing  that  bis  granting  that  trust-bead,  and  conve^g  the  adjudication, 
4MMsi)d  not  inirolve  ban  or  bis  wife  in  any  passive  title,  aft  representing  the  Budianans  of 
Sound.  James  Trail,  after  purchasing  the  lands  from  Carphin,  died,  and  Trail  of 
Westness  succeeded,  who  now  sues  Clestron  to  perform  his  obligement,  who  alleged 
inter  otto,  that  be  eouid  not  perform  it  widiout  incurring  a  passve  titles  and  therefore 
by  the  said  quality  of  the  bond  was  not  bonnd.  Answered,  No  passive  title  would 
thereby.be  incurred  if  the  defender's  wife  did  not  possess.  Replied,  If  her  assignee  possess 
upon  that  trust^idjudication,  it  will  be  the  same  as  if  she  possessed ;  at  least  if  in  any  com* 
petition  between  the  creditors  of  Sound  and  the  pursuer,  the  pursuer'^s  other  rights  should 
be  set  aside,  and  be  obliged  to  defend  himself  by  diat  adjudication,  the  defender  and  his  wife 
would  be  obliged  to  purge  it  as  a  debt  of  their  contracting,  or  pay  the  creditor  off  Sound^s 
debt  However,  the  Xords  repelled  the  defence,  and  found  him  obliged  to  implement, 
only  with  the  usual  quality,  not  to  affect  any  other  estate.  Me  referenle.  There  were 
some  other  defences  in  the  cause ;  but  this  one  only  I  thought  worth  marking ;  and  I 
pwn  I  could  hardly  come  up  to  the  opinion  of  the  Court,  and  therefore  proposed  that 
the  bond  should  contain  a  quality,  that  the  adjudication  on  it  should  not  compete  with 
any  of  the  lawful  creditors  of  the  Buchanans  of  Sound.  But  the  Court  would  not  agree. 
—16th  December.  But  when  the  interlocutor  was  extended,  the  President  added 
another  quality  to  the  bond,  viz.  that  it  should  not  infer  any  passive  title  as  representing 
the  Buchanans  of  Sound,  which  possibly  may  have  the  same  eff^t  with  what  I  proposed, 
$/nd  it  was  signed  in  these  terms.  But  23d  January  altered  this  part,  and  found  there 
was  hazard  of  passive  titles,  and  therefore  that  they  were  not  bound  to  ^ve  tbe  bond. 
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h!o.  l5    17S6,  June  24.    Patrick  Maxton  agairut  Moncrieff. 

The  Lords  found  themselves  competent  to  judge  of  the  legality  of  the  admission  of"' 
Ministers  ad  hunc  effedum  to  determine  whether  they  are  entitled  to  their  stipends,   and 
continued  the  rest  of  the  cause  till  to-morrow,— 13th  February  1735.  '' 

The  Lords,  (14th  February,)  found  that  a  Presbytery  refuring  a  presentation  duly 
presented  in  favours  of  qualified  persons,  against  which  there  lies  no  legal  objection,  and 
admitting  another  person  as  Minister,  the  Patron  has  right  to  retain  the  stipend,  reniL 
Newhall  ei  Drutnmore.     The  President  absent 

The  Lords  (80th  February)  repelled  the  objection  that  the  right  of  patronage  was  not 
produced  before  the  Presbytery,  in  respect  of  the  answer  that  it  was  produced  before  the 
commission  ddnto  temporehefdre  the  settlement,  (in  which  commission  the  Presbytery  was 
not  a  party.)  3d  July  1735,  Adhered  to  this  last  intarloculor,  having  in  the  end  of 
February  adhered  to  the  two  fcMrmer. 

The  Lords  (24th  June  1736)  rum.  con.  sustained  the  oljection  to  Lady  Newark  and 
Mr  Moncrieff  ^s  title  to  the  patronage  at  the  time  of  the  presentation,  and  during  the 
vacancy,  and  therefore  repelled  the  reasons  of  suspensicm  and  foimd  the  letters  orderly 
proceeded* 

No«  2.    1747»  June  4.    Duke  of  Montrose  against  The.  Heritqks  op 

Strathblain. 

This  parish  was  it  seems  a  prebendary  of  the  Provostry  of  Dunbartoiij^  and  the  Pro* 
TOst  had  the  patronage,  and  the  patronage  of  the  Provostry  was  in  the  fiunily  of  Lennox^ 
and  was  by  King  Charles  II.  given  to  the  Dutchess  of  Lennox,  in  liferent,  and  to  hia 
natural  son  Charles  Duke  of  Richmond  in  fee,  which  fee  was  afterwards  purchased  bj 
Queen  Anne,  and  from  her  by  the  Duke  of  Montrose;  and  stands  infeft  in  the  patronage 
of  the  Provostry  and  haill  {nrebendariesand  chaplainries  thereto  belonging.  The  Dutchess> 
appointed  John  Cunningham  of  Enterkin  her  agent  and  Provost  of  the  said  Collegiate 
Church  for  life,  and  upon  the  act  1690  abolishing  patronages,  he  charged  the  heritors,  and 
among  others  the  last  Duke  of  Montrose  for  payment  of  600  raerks,  the  statutory  price  of 
the  patronage,  who  suspended,,  for  that  be  himself  had  but  atemporary  right  to  the  patro- 
nage, and  that  too  from  a  liferentrix  who  was  his  own  Patron,^  and  neither  the  liferentrix 
nor  fiar  of  that  patronage  was  called  or  compearing.     This  question  wa3  compromised'^ 
and  Enterfcin  got  a  decreet  of  consent,  and  bearing  so,  upon  his  granting  a  renunciation  of 
the  patronage  of  Strathblain  with  absolute  warrandice.     This  Duke  of  Montrose  upon 
Bis  foresaid  infeftment  pursues  declarator  of  his  right  of  patrom^  of  Strathblain,.  and 
veducdon  of  the  foresaid  renunciation  as  granted  a  mm  habenUj  and  as  a  dilapidation   by 
XAt£jckin  without  conaenL  of  hia  Patron,    Allied  for  the  defenders,  He  was  the  only 
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Patron  at  the  time,  and  it  was  no  dilapidation  but  a  neoessary  act  of  -admintstration  to 
which  he  oould  hare  been  oompeUed  upon  the  statute.  But  we  repelled  the  defence,  and 
reduced,  me  toitem  rmiit.     16th  June,  Refused  a  reclaiming  bill  without  answers,  6  to  4. 

> 

No.  A  1748,  Not.  Id.  Me  Chakles  Cochkan,  Patron  of  the  Parish 

OF  CULROSS. 

Mb  Cocheak  presented  a  Minister  to  the  parish,  but  the  Presbytery  is  going  to  settle 
another,  and  has  appmnted  Thursday  for  the  ordination ;  and  the  Patron  presented  a  bill 
of  advocation,  praying  also  for  an  injunction  to  the  Presbytery  to  stop  proceeding  in  the 
ocdination  of  the  other  Minister,  and  Eilkerran,  Ordinary,  reported  the  bill  to  us  whether 
he  should  iqppoint  it  to  be  answered.  But  we  unanimously  refused  the  bill  as  not  com- 
petent 

No.  4.    1751,  June  26.  Same  Parties. 

*  Mr  Cochban  in  February  17^  presented  Trotter  a  probationer  to  be  second  Minister 
of  Culross,  which  became  vacant  in  November  1746,  and  produced  a  late  charter  from  th,e 
Crown  of  the  patronage  on  his  own  and  Mr  John  Erskine^s  resignation,  but  the  town  of 
Cnlross  claim  the  right  of  electing  the  second  Minister  by  delegates  chosen  by  them,  as 
the  first  person  who  was  ordained  second  minister  of  that  Church  in  1648  was  elected,  as 
appeared  fixim  the  Presbytery  books.  The  Presbytery  moderated  a  call  at  large,  which 
fefl  on  Mr  Paimie,  which  was  carried  through  the  several  Churches  and  wasapproven  liy 
them,  but  Faarnie  reused  to  accept,  and  thereupon  a  new  call  was  moderated  and  Mr 
Btbddart  chosen.  In  November  1747  Mr  Cochran  pursued  declarator  of  his  right,  and 
was  opposed  both  by  the' Crown  and  the  town  of  Culross.  In  November  1748  Stoddart 
was  ordained  Minister  of  the  Church,  and  thereafter  in  the  process  with  the  Crown  Mr 
Cochran  condescended  on  a  charter  in  the  records  to  his  authors  in  1683,  and  at  last  in 
January  17^9  obtmned  a  declarator  of  his  right ;  and  now  Mr  Cochran  pursues  the  heri- 
tors for  the  vacant  stipends ;  and  the  defenders  did  not  oppose  as  to  bygones  before 
Stoddart^s  settlement,  but  as  to  stipends  after  that  time  sud  there  was  no  vacancy.  The 
ease  was  reported  by  Lord  Justice-Clerk,  and  I  was  of  opinion  that  Mr  Cochran^s  right 
iiot  being  clothed  with  possession,  and  being  disputed  both  by  the  Crown  and  the  town, 
the  Presbytery  was  not  obliged  to  wait  more  than  two  years  till  he  cleared  his  right,  and 
therdbre  was  for  sustaining  the  defence,  liut  the  Lords  thought  that  the  opposition  to 
Mr  Cochran^s  right  was  affected  and  spirited  up  by  the  Presbytery,  and  therefore  found 
that  the  Patron  had  right  to  the  benefice,  and  preferred  him  to  the  Minister,  me  rtnit. 
Justice-Clerk,  and  Leven  did  not  vote.  Pro  were  Minto,  Drummore,  Strichen,  Kilkerran, 
Murkle,  Shewalton,  Woodhall. 

No.  5.     1752,  Feb.  27.    Ukquiiart  against  Officers  of  State. 

MEi^miUM  as  purchaser  at  the  sale  before  us  of  the  estate  of  Cromarty  belonging  to  Sir 

George  M^Kenzie,  son  of  Sir  Kenneth,  jxtKluced  a  charter  from  the  Crown  in   1588  in 

^atour  of  Sir  William  Keith,  erecting  18  or  19  kirks  that  had  been  common  kkks  of  the 
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Chapter  of  Ross  into  9t>  msnj  parsonages,  and  grving  the  patrona^  of  ffaem  to  Sir  Wil<* 
fiam  Keith,  and  a  radfication  in  Parfiament  in  1599  with  a  eoHuected*  progress  •fAe 
whole  to  Sir  Robert  Innes  of  Innes,  from  him  to  Earl  of  l^romarfy,  ftotn  Wbom  Sir 
George  M^Kenzie  had  right  to  this  one.    On  the  other  hand  there  was  produced  for  the 
Crown,  a  contract  betwixt  the  Treasurer  for  the  Crown,  the  fiaihap.  of  Ross^  a^  Sit 
Robert  Innes,  conveying  these  patronages  to  this  Bishop,  with  a  charter  under  the  Great 
Seal  in  favour  of  the  Bishop  in  1687,  but  no  saane  on  it,  and  a  presentation  to  the  kirk 
m  1678  by  the  Bishop,  and  it  was  alleged  that  neither  Bishops  nor  Chapters  were  abo- 
Ibhed  in  1588  nor  before  1592,  and  therefore  the  grant  to  Sir  William  Keith  was  at 
initio  void  and  null;  and  notwithstanding  ratification,  the  act  salvo  jure  savtd  the  Chap* 
ter^s  right.     2dly,  That  supposing  the  right  good  at  the  first,  it  was  rescinded  by  the  actd 
1G06  and  1617,  the  first  restoring  Bishops,  and  the  other  their  Chapters,  and  the  eicep- 
tion  in  the  act  1617  granted  to  Imc  Patrons  by  the  King  with  consent  of  titulars  fbr  tho 
time  cannot  avail  the  pursuer,  because  it  was  without  the  consent  of  the  Bishop  and  Chap* 
ter,  who  were  the  titulars  for  the  time.     Sdly,  Sir  Ilobert  IntaeS  was  in  1636  den&ded  to 
the  Bishc^  by  a  charter  of  resigi^tioti,  apd  he  was  in  pqspfs^iw  afl  i^ppflars  by  the  pream* 
iationiil  IHTB ;  and  patronages  ai:^  jnra  im^rpinvUaf  §apiA  vf^j  be  transiaitted  without 
sasine;    Answered,  The  abolishing  (of  Popery  abpU^bpd.  al)  this  Chapters  and  tho^eby  thf 
common  kiiics  became  patronate,  and  the  King  ^ppsod  of  th^  patronagesi  whereas  % 
common  kirk  cannot  posnUy  he  patrpnate,  because  it  belongs  in  common  tp  all  the  aemr 
hers  of  the  Chapter,  which  cannot  die,  though  any  particular  iNrdboid  may.  be  pationati^ 
which  aiqiears  from  the  act  1594  touching  common  kirka^  which  difes  not  make  them  bit| 
supposes  them  then  patronate,  and  is  coniinded  by  Sir  Gi^vge  £  .'Konaie^n  authority  in 
|xttnt  in  his  i^servationa  on  the  act.    4thly»  It  is  ecvjfymbi  by  the^ery  acts  16P6  aii4 
1617  in  the  difference  made  between  mensal  and  common  kirka;  wd  th^e^ceptiimin  th^ 
act  1617  requiring  the  consent  of  the  titulars  is  in  oonseqpirnca  of  the  act  1603 ;  and  tht 
titulars  meant  were  not  the  Chapter  because  th^i^  could  be  no  patxpni^gQ  of  oommo% 
Iticka  while  they  remained  omimon,  but  U^e  titulars  meant  %re  tit^^  Mjimateirt  serving  the 
aure,  and  who  had  right  to  the  benefice.    5thly,  That  tbp  very  contract  1036  depcmdecl 
on  the  validity  of  Sir  William  Keith^a  right,  for  if  it  wns  void  be  could  convey  no  patro* 
nage  to  the  Bishofi,  and  the  kirk  would  Itill  remaiti  common  Und  b^ng  to  th^  Chapter  ; 
*-«nd  answered  to  the  defence  on  the  contractt  that  thou^  a  p^tnmagis  may  be  created 
or  conveyed  by  gnmt  without  infefbnent,  yet  wh<9n  it  is  incpiporated  intp  a  lMax>ny,  as  thi^ 
was  into  the  barony  of  Delney  by  the  diarter  158^,  and  all  the  subsequent  chmtera^  an^ 
made  a  feudal  right  havii^  a  sup^ior  And  ^99fti$  it  capnpt  th^^reafj^er  be  conveyed  witfap- 
out  sasine,  and  may  be  in  non-entry  a^  other  feudal  rights  in  the  safme  nfi^  at  haitabl# 
Jiailiaries,  whfo-eof  the  Church-Bailiaries  are  t^  known  vsfft^le.    Replied,  It  appears  by 
the  Tarbat  charter  in  1656  that  Sir  Robert  Innes^s  warrandice  was  qualified  in  his  dispq^ 
rition,  so  as  not  to  incur  double  warrandice  by  the  contract  in  1696  with  the  Bishop  of 
Ross.     DiqpHed>  However  such  personal  clauses  m^ht  affect  Eail  of  Cn>marty*s  heirs,  yet 
it  cannot  afiect  a  singular  successor,  who  bonajide  purchases  on  the  fwth  c^  the  recorda  at 
a  judicial  sale  in  this  Court.     The  Lords  preferred  the  right  of  the  pureuer.     !But,  28tK 
JPebruary,  a  reclaming  petition  was  presented  brining  over  again  aH  the  former  argaw 
mentSx  but  concluding  with  one  sufficient  for  all^  vix<  that  they  had  found  in  the  reocvd  of^ 


teflteeS'fcir  ImrerneiB-diife  BUhop  of  llo6$f^  sanne  in  ibese  patsoMgw  dated  Septminf 
t6S7.  96th  June,  Remitted  to  the  Ordinaiy  to  bear  the  objeetion  to  the  deposition  to 
the  Kflhop  and  to  the  sasine*  Refused  the  petation  and  a^eved  as  to  the  oAer  poul, 
(See  Na  7.) 

Ke^  &    nss,  May  9«    Hbkitc»s  akd  Mikistea  of  Lanark  agaimi 

The  Crown  Factor, 

Tris  pariah  became  vacant  4th  August  174B,  and  Loddiart  of  l4ee  as  Patron  present* 
ed  Mr  Dick,  and  the  Urmx  of  Lanark  dainiing  also  the  patronage  presented  Mr  James 
Gxay^  Minister  of  Rodies,  and  in  November  1748  the  Presbytery  prefenfed  Lee^s  presenta^ 
lion  as  haying  the  bett^  right  to  the  patronage.  SOtfa  December  1748,  A  presentation  to  Mr 
Gray  was  signed  by  the  King,  and  with  Mr  GrayV  acceptance  waapreamted  to  thePrea^ 
fayteey  in  January  1749^  and  in  MarcA  1749  Lee  raised  a  declarator  of  his  right  ^patron** 
«ge,  wher^  he  called  the  Crown,  the  burgh,  and  Loakhart  of  Camwath,  and  in  Aprif 
1740  raned  a  deobrator,  wherein  he  called  the  Crown,  the  burgh,  and  Lockhart  of  Lee» 
and  both  declaratera  being  conjoined,  the  Crown  compeared  by  Lord  Advocate  to  defend 
against  both  ;  and  while  that  process  went  on  in  the  Court  of  Session,  many  various  pnw 
oeedings  were  had  in  the  Church  judicature^  which  made  the  round  twice  of  the  Presr 
Pytery,  Synod,  and  AssemUy ;  and  at  last  in  October  1750,  Mr  Dick  was  by  the  Pres^ 
bytery  and  Syend  of  Glasgow  ordained  Minister  of  Lanark.  By  the  stops  of  pro- 
^ure  in  the  declarators  Lee  seemed  at  last  pretty  backward  and  dilatory,  so  that  it  .wa» 
not  decided  till  10th  July  1751,  when  it  was  found  that  for  ought  yet  seen  the  Crown 
had  the  best  right  to  the  patrons^,  and  was  assoilzied  from  both  declarators  ;  and  there* 
upon  in  August  1751,  the  Court  of  Exchequer  gave  a  fafitoarj  to  James  Cannichael  to- 
levy  the  vacant  stipends,  and  in  consequence  thereof  a  multiplepoinding  was  riused  ia 
name  of  the  heritors,  which  was  this  day  reported  by  Drommore.  The  Crown^s  factor 
.  dain^ed,  because  the  Crown  had  duly  presented  and  the  Presbytery  had  not  ^ven  obediencew 
The  Minister  claimed  as  being  lawfully  orduned,  and  though  the  Crown  liod  presentee^, 
and  is  now  found  to  ha^e  the  best  right  for  ought  yet  seen>  yet  that  was  not  till  aHex  he- 
.waa  ordttffled^  and  thut  without  any  hurry,  tlie  vacancy  having  subdsted  two  years  and  twi^. 
iDOnthsv  that  L^  had  pixNkic^  a  charter  under  the  GreaC  Seal  in  1647  containing  novom 
damus^  sinoe  which  there  had  been  no  opportimity  of  presenting  till  now,  and  Lee  has  had 
Xhe  oidy  pgaaesma  that  eould  be  had  by  gifting  the  vacant  stipends  for  the  use  of  the 
MiaiBter''s.  widow  in  1706^  and  though  that  charter  was  found  insufficient^  being  only 
jpassed  m  Exchequer  without  any  warrant  from  the  Crown,  yet  the  Pk^esbytery  did  right 
Gilding  him  in  poseessipa  to^  obey  his  p^^esentadon,.  and  could  not  let  the  Church  ranain 
TiMiaQt.£br  years  tiQ  the  point  <f  r^t  should  be  settled  ;  and  the  rule  in  the  Canon  law 
U  in  Mie  of  audi  disfmtpa  in  patiom^,.  that  if  they  are  not  decided  in  four  months  frona 
the. vacancy  Ac  Chuid»s«iMit;be  settled.  I^ond  Advocate  replied,.  That  the  Canon  hwvia 
AOl.bindiiis  here,  that  thetpmt  of  right  would  have  been  decided  long  befoce  the  set- 
iku^egft^  had  it  not  Iw^n  Lee's  affected  delays  till  the  settlement  was  over«  At  iidvising  I  gpnra 
j8^  c^MPiM  that  the  .CbMich  judicatures  were  not  obliged  to  wait  years  tiU  a  con^venj^ 
touching  the  p^M9Q9f9  should,  b^d^cj^tol    Xh^t  m^  ^m  0i^  amnion  in  th^  caw  cf  ^ 
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paHsh  of  CulroflS,  26th  Joiie  1751»  when  I  wife  utigle^  that  I  thought  the  two  cases  4tiite 
siiuilar^  but  my  opinion  was  still  the  same,  as  that  was  but  one  decision.  Kilkerran  and  .- 
Drummore  were  both  of  my  opinion  in  this  case,  dnd  said  there'  was  an  essential  difference 
betwixt  it  and  that  of  Culross,  for  that  here  there  were  two  presentations,  whereas  there  ^ 
was  but  one  in  that  of  Culross,  though  there  the  town  claimed  the  right  of  settling  the 
steohd  minister,  and  were  so  far  in  possession,  that  the  second  Minister  first  settled  ther^ 
was  chosen  by  them,  and  since  that  time  all  tlie  settlements  were  by  calls  without  presen* 
tation,  and  what  tliey  insisted  for  was,  the  moderation  of  the  calL  The  President  thought 
tliere  was  a  difference  betwixt  the  two  cases,  but  if  he  had  been  then  in'tlie  Court,  that 
I  should  not  have  been  single,  for  that  he  would  have  been  of  my  opinion. '  Upon  the 
vote  we .  preferred  Mr  Dick,  the  incumbent,  reHiif.  Milton,  Minto,  Justice^CIerk,  and 
Shewalton ;  and  for  the  interlocutor  were  Strichen,  Kilkerrto,  Karnes,  Drummore,  and 
It  and  the  President  quoted  a  case  of  Sir  Alexander  Cummmg,  determined  by  the  - 
House  of  Peers,  that  he  said  was  quite  similar,  where  they  found  that  Sir  Alexander 
had  the  riglit  of  patronage ;  but  in  respect  that  the  Church  was  settled,  while  there  was 
one  interlocutor  of  ours  unaltered,  finding  some  defect  in  his  r^t,  therefore  they  found, 
that  the  Minister  settled  had  right  to  die  benefice,  and  that  on  the  motion  of  the  late 
Duke  of  A.rgyle.  24th  November,  The  Lords  altered  the  last  interlocutor,  six  to  five,  and 
tlie  President  and  Justice-Clerk  not  here.  2d  March  1753  Again  altered^  and  adhered 
to  the  first  mterlocutor,  six  to  five  and  Drummore  in  the  Cluur. 

» 

No.  7.     1753,  July  27.     Urquhaut  of  Meldrum  against  Officers  of 

State. 

In  a  competition  for  the  patronage  of  a  kirk,  between  Urquhart  of  Meldrum  pur- 
suing declarator  of  his  right,  and  the  Crown,  this  patronage  had  once  belonged  to 
the  Bishop  fuid  Chapter  of  Ross,  and  had  been  conveyed  to  Sir  Robert  Innes ;  and 
in  1634  and  1637  there  was  a  contract  between  Sir  Robert,  the  Bishop  of  Ross,  and 
King  Charles  I.  whereby  Sir  Robert  resigned  tliat  and  a  great  many  patronages  in  favour 
of  the  Bishop,  who  thereon  obtained  a  charter  and  was  infeft.  But  prelacy  being  soon  ^ 
after  abolished,  these  patronages  were  in  1656  conveyed  by  Sir  Robert  to  the  Earl  of 
Cromarty,  then  Sir  George  M'Kenzie,  with  some  other  subjects,  but  excepting  the 
patronages  from  the  warrandice.  But  after  the  Restoration,  the  Bishops  came  again  in 
the  possession  by  presenting  Ministers.  But  afl^r  the  Revolution,  Cromarty  presented 
to  several  of  the  Churches.  The  patronage  of  the  kirk  of  Cromarty  was  with  the  estate 
conveyed  to  his  son,  Sir  Kenneth  M^Kenzie,  and  was  afterwards  sold  as  bankrupt,  and 
purchased  by  Urquhart.  The  Officers  of  State  now  produced  (as  is  observed  Na  5.)  the 
Bishop^s  charter,  and  an  extract  from  the  records  upon  it ;  and  the  debate  thereon  before 
the  Ordinary  was  reported  to  us.  Urquhart  objected  to  the  contract,  that  the  witnesses 
to  Sir  Robert  Innes^s  subscription  (which  was  in  1634)  are  not  designed ;  2dly,  The 
precept  of  sasine  was  not  produced.  3dly,  Objected  to  the  sasine,  that  the  notary  does 
not  specify  the  symbols  delivered,  but  only  in  general  bears,  ^^  juris  sokmmiaHbus  inriadm. 
libua  Jieri  comuetia  ddnt^  observatis.^  4thly,  That  the  extract  does  not  bear  the  nptary'*s. 
usual  sign  or  mark^  which  objection  it  was  said  was  the  stronger  that  the 
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was  written  by  anothar  hand,  though  in  the  doqnet  or  testing  clause  the  notary  uses  %^e 
word  9tgnavt.    5thly,  That  the  pursuer  haying  purchased  at  a  judicial  sale,  was  secured 
hy  the  act  1695.     As  to  the  first,  the  answers  made  were  the  same  as  in  the  case  of  82d 
November  1742,  Duke  of  Douglas  against  Creditors  of  Littlegill,  (No.  11,  voce  Writ.)  , 
As  to  the  objections  to  the  sasine,  they  quoted  sundry  decisions  from  Dune  sustaining 
sasines^  where  the  symbols  were  not  specified,  and  said  that  in  1637  it  was  iiot  usual  to 
insert  the  notary^s  note  in  the  register ;  Sdly,  that  patronages  may  be  conveyed  without 
saone,  although  they  have  been  once  annexed  to  Baronies^  as  in  this  case,,  if  they  are  af- 
terwards  dissolved,  which  this  patronage  was  by  the  King*s  charter ;  that  after  so  long  a 
time,  it  was  not  necessary  to  produce  the  precept  of  saane  where  the  charter  was  pro- 
duced, and  quoted  the  act  1594 ;  and  that  the  act  1695  secured  only  against  the  deeds . 
and  .debts  of  the  bankrupt^spredeoessors,  but  not  against  third  parties.    The  Lords,  aa- 
in  the  case  of  Duke  of  Dkiuglas  against  Creditors  of  Littlegill,  sustained  the  objiecdon  to. 
the  contract,  that  the  witnesses  are  not  designed,  but  found  it  yet  suppUable  by  a  con« 
descendence,  and  instructing  the  same.     Found  that  Sir  Robert  Innes  was  not  divested 
of  the  patronage  till  the  Bishi^  was  duly  infeflt ;  but  repelled  the  objections  to  the 
saone.     Repelled  also  the  objection  that  the  precept  of  sasine  was  not  produced,  and 
found  that  the  Crown^s  right  was  not  barred  by  the  judicial  sale.     18th  December  1759 
Adhered.    RetdL  Justice-Clerk  and  Strichen» 


PAYMENT. 


mt» 


No.  L     1786^  Feb.  17.     York-Buildings  Company's  Annuitants 

agaiTist  Garden  of  Troup. 

The  Lords  sustained  the  defence  of  hwia  fide  payment,  in  respect  the  payment  was 
made  without  collusion  after  the  legal  terms,  though  before  the  conventional  terms, 
jy.  B\  The  Lords  in  the  interlocutor  avoided  using  the  words  <<  legal  terms,**  and  usec^ 
the  words  <^  the  term  of  paymentT 


PENALTY. 


No.  I.    1743,  Jan.  25.    M*Leod  of  Genzies  offaimt  Wights. 

The  Lords  seemed  all  to  be  of  opinion,  that  a  contract  of  victual,  obliging  the  selkr 
to  deliver,  under  a  smaU  penalty  for  every  boll  undeliver^,.  without  adding  by  and  attour 
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performance,  tlie  ieller  niiglil  notwithstanding,  in  case  of  not  delivery 
damages,  but  if  by  any  fatality  l!ie  si>lier  be  not  able  to  deliver,  as  was  gei 
in  the  year  1740,  that  in  that  tase  he  ought  only  to  be  liable  in  the  liq^ 
Arnisten  told  us  he  had  given  such  a  jmlgiiiout  in  a  case  before  liim  ;  ami 
the  same  of  a  case  before  him ;  and  I  think  al  the  same  time,  in  February, 
terlocutor  of  mine  to  tliat  purpose  betwixt  Trades  of  Dundee  and  Eari  8tr 

No.  2.     1743,  July  20.    Dempsteii  against  Ferguson  of  Kii 

Find  Ferguson  of  Kinmundy  is  liable  for  the  current  prices  of  the  un 
of  nil  the  victual  actually  paid  to  Kinmundy  by  his  tenants,  and  for  the  r 
he  is  liable  for  the  conventional  penalty  of  one  merk  per  boll,  or  in  the  bui 
option  for  the  price  ptud  to  bim,  or  promised  to  be  paid  to  bim  by  his  tena 
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No.  I.     174o,  Jan.  6.    Case  of  Sir  Alexander  M'Donale 

A  pretty  new  question  cast  up  in  the  process  betwixt  these  parties,  whii 
been  several  times  before  the  Court,  but  upon  a  petition  in  the  name  of 
JVI'Donald,  it  was  moved  by  Amiston,  that  the  Court  could  give  no  judj 
jietition  bearing  that  title,  in  respect  these  honours  were  forfeited  by  the  a 
Donald  M'Donald,  the  petitioner's  uncle;  as  to  which  it  was  observed  I 
l,ords,  that  the  honours  in  Sir  Donald  were  certainly  extinct ;  that  if  tlie  f 
not  have  a  title  to  the  like  honours  of  Baronet,  otiierwise  tlian  through  Si 
Court  could  not  receive  a  petition  under  that  title ;  but  as  the  petitioner 
also  eitlier  had,  or  assumed  the  like  title)  might  be  entitled  to  the  honou 
though  Sir  Donald  had  never  been  a  Baronet,  and  that  it  was  not  the  j 
Court  to  examine  into  or  determine  titles  of  honour  incidentally  in  this 
iMajority  it  carried  they  could  not  give  any  judgment  on  the  petition  ^ 
Accordingly  the  petition  was  reprinted,  leaving  out  the  title  of  honour,  bi 
modestly  of  the  judgment,  and  at  the  same  time  putting  us  in  mind,  that 
interlocutor,  we  ourselves  had  given  him  those  titles.  There  were  severj 
from  the  interlocutor  in  tlie  case  of  Knigbtahip  or  title  of  Baronet,  thoug 
I'eerage  we  thought  the  case  would  have  been  otherwise,  because  only  one 
one  title  of  Peerage,  and  none  can  claim  it  but  in  the  right  of  the  former  I 
is  forfeited  by  one,  none  other  can  take  it  without  new  creation,  which  do< 
the  honours  of  Baronet,  (inlef  quos  dissent.  President  et  ego.)  A''.  B,  No 
given  on  this  new  bill,  it  having  been  observed  that  the  preamble  to  it  wa 
because  no  interlocutor  had  been,  or  was  intended  to  be  put  in  writing  uj 
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^  *  * 

petitioiu    The  kwjreirs  iritfadrev  tUs  last  peddoD;  kiovd^  tagjiTdinmii9iKf»e  wiOitet^ 
the  ptwaible^  qmoprning  par  fimncy  judgmenl. 

No.  2.    1749^  Dec.  7«       PuGuiD  «gaimt  Macoubie, 

Thk  question  was,  Whether  A  person  denounced  Rebel  to  the  horn,  even  for  a  criminal 
cause,  when  called  as  a  defender,  had  penona  standi  in  judicio,  and  might  pcopone  de- 
fences? Dun  and  Easdale  gave  'ih&r  opinion  that  he  was  not  debarred  from  pleading  any 
def(Hioes;  but  the  rest  unanimously  agreed  he  was  debarred;  but  the  President  gave  no. 
opiiuon.    But        January  he  gave  it  strongly,  and  we  refused*  a  reclainung  bill  without 


PERSONAL  AND  REAL. 


No.  1.     17S8,  Jan.  10.     Cbeditobs  of  Smith  c^raimt  His  Brothe&s 

AND  Sisters. 

BxtATED  (Ifth  July  1737)  tiO  we  see  the  dedsion  in  (he  case  of  Pittodrie. 

The  Lords  found  by  the  oonoeption  of  tKe  clause  that  iC  was  a  real  burden,  (albeit' 
expressed  with  the  burden  of  the  payment)  and  found  it  effectual^  though  not  insert  in^ 
the  samne  otherwise  than  by  'a  reference.    Amiston  was  much  agwnst  the  first' part,  but 
it  earned  by  a  great  majority^  SOkh  ^tt)y«-*40lii  Januaiy  17S8,  The  Lords  Adhered. 

Na  2.    17899  June  20.  '  Children  or  Sir  Datid  Murray,  &c.  against 

The  Earl  of  March,  &c 

.      .  - •   -      ♦      ... 

I  WAS  in  the  Outer-House  when  this  cause  was  advised,  and  I  am  (old  the  Lords 
pretty  unanimously  found  these  childrcns  provisioBS^  weie  net  real  burdens.  I  am  also 
told  the  grounds  were  two  ;  first,  that  the  dispoation  was  not  with  the  burden  of  these 
debts,  but  with  the  busden  of  payment  of  debts;  and  Ais  wasArtiHton^s  opinion ;  but 
the  majprity  were ,not  of  that  opmon.  The  second  was,-  that  this  list  of  debts  was  not 
inserted  ingranio  of  the  disposition,  nor  registered  in  the  raster  of  sasines,  but  only  in . 
the  hooks  jcf  Session.     This  deserves  ta  be  well  considered. 


PERSCWAL  AND  TRANSMISSIBLE. 


No.  L    1746,  July  17.    M^Eajulane  against  Graham  of  iLiUeam. 

.  A  PROCESS  w«8  brought  against  the  laet  Killearo  for  wrongously  turning  the  pursiier  oot 
of  i^Qsaeasion^'his  taak,  polled  his  ooros^  chargiing  and  ampsting  fiir  mare  than  was  due,  > 

2t 
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and  diTefBother  acts  of  oj^ression ;  and  when  it  was  enrolled,  one  of  tbe  parties,  without 
any  debate,  moved  the  Ordinary  to  make  avizandum,  which  he  did ;  and  next  vacance 
the  defender  died,  and  the  pursuer  transferred  the  process  against  his  heir ;  and  an  act 
before  answer  being  pronounced,  a  proof  came  diia  day  to  be  advised,  and  though  the 
proof  was  far  from  being  clear,  but  such  as  we  thought  would  have  been  concluded 
against  the  last  Killeam,  if  alive,  yet  because  there  had  been,  no  lidiscontestation^  in  his 
life,  we  found  that  the  process  did  not  lie  agunst  his  heir. 

No.  2.    1751,  Jan.  22.    Hefbtjen  against  M'Lauchlan. 

See  Note  of  No.  23,  voce  Pactum  Illicitvm. 


PERSONAL  OBJECTION. 


No.  1.    1734,  June  25.    Gray  and  Corbet  affainst  Gtlay. 

The  Lords  (6th  February  1734)  found  the  suspender  cannot  recur  to  his  reasons^  of 
jiuspension.    2Sth  June,  The  Lords  adheredi     Vide  Dibuexon^s  Decisions^  No.  126. 

Na  2.    1785,  Feb,.  6.    Rogers  against  Melvill* 

See  Note  of  No.  3..  voce  Feaud.. 


^B^K 
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No;  1.    I7S4,  June  7.    Ferguson  against  Mackibder. 

Upo^  the  act  1698  for  preserving  planting,  found  unanimously  relevant  against  a  tenant, 
Aat  trees  planted  about  his  yard  viere  cut,  to  infer  the  penalties  in  the  said  act,  without 
libelling  that  they  werecut  by  the  tenant  his  wife,  bairns,  servants,  or  others  iz 

— N.  B.  Those  plantings  were  not  inclosed    We  found  that  libd- proven  as 

above  20  years  old.  As  to  the  natural'  wood  in  the  glen  found  that  the  act  extends  not  ta 
St  The  Lords  had  different  reasons ;  some  that,  it  was  8C]?ogg^e  wood  not  fit  for  sale,  coa^ 
Bumly  pastui^ed;.  others  inter  qua$  ego,  because  it  was  natural  wood  (not  planted)  not 
mdosed. 

_  • 

No.  3.    iTSa,  Feb.  28.    Ord  againsty^niGwr. 

Mb  Obd  having  pursued  Wright  for  the  half  of  the  charges  of  a  march  dike,  it 
Objected  that  this  process  was  not  competent,  since  most  pari  if  not  the  whole  dike 
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built  before  any  requisition  made  to  him  to  concur  in  the  building.  I  thought  the  defence 
wen  founded  in  terms  of  the  statute.  But  because  of  a  praedque  in  1679  Seaton  against 
Seaton,  (Dxct.  No.  2.  p.  10^476.)  I  repelled  it  so  far  as  might  extend  to  the  expenses  it 
would  have  cost  him  had  he  actually  concurred  in  bmlding  a  sufficient  dike.  But  Wright 
haTing  reclaimed,  the  Lords  thought  the  former  decision  wrong,  and  therefore  found  tlie 
action  not  now  competent ;  and  on  the  28th  they  adhered  without  answers. 

No.  3.    1739,  July  3.    Douolas  against  Penmax. 

The  Lords  oonadering  the  extent  of  these  grounds,  the  one  m  acres  and  the  other 
^gfat,  found  that  it  is  not  comprehended  within  die  act  of  Parliament. 

'  No.    4.    1744,  July  24.    Robertson  against  Majoe  Robertson. 

Tux  question  was,  YIThether  the  act  16,  Sesnon7,  King  WiUiam,  included  fruit  treesas 
wen  as  barren  planting  ?  The  Preddent  was  exceedingly  dear  that  it  did  not  However 
it  carried  by  a  good  majority  (and  I  thought  rightly)  that  fruit  trees  are  included,  and 
therefore  we  adhered  to  our  fonner  interlocutor. 


POINDING. 


No.  1.    1734,  July  SO.    Ferguson  of  Auchinblain  against  John  Dick. 

The  Lords  sequestrated  the  aop,  and  iremitted  to  the  Ordinary  <m  the  faiDs  in  time  of 
^acanee  to  name  the  sequestrator. 

Na.  S.    17S6,  Jan.  28.    Dbummond  against  Mowbray. 

Thx  Lords  thought  it  no  nullity  that  the  registrate  bill  bore  no  special  warrant  to 
,  but  only  £br  all  executocials  necessary  after  a  cbaige  first  given. 


No.  S.    I7S6,  Feb.  IS.    Mvib^kead  against  Protost  Corrie. 

The  Lords  thought  that  letters  of  open  doors  are  not  necessary  to  open  locked  presses 
or  chests.  They  also  thought  that  Grordon  warrantably  stopped  the  poinding.  But  they 
found  that  the  poinder  having  done  all  thaton  him  lay,  they  preferred  him  to  the  debt  in 
question  upon  which  no  sequestration  had  been  obtained.  They  seemed  also  to  think  that 
a  possessor  of  gocds  is  not  bound  to  assbt  in  poinding  or  opening  doors,  but  only  to  suffer 
the  messenger  to  do  it  But  here  it  appeared  by  the  execution  that  the  messenger  reaDy 
was  stopped. 

«t2 
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No.    *.    1786,  Feb.  18.    Stirling  ^^tW  M'QtTEEN. 

The  Lords  sustained  the  poindisg  for  the  master^s  rent  witbin  five  days  after  decreet 
of  his  own  Court,  and  indeed  it  would  seem  that  three  days  was  the  time  neeessaiy  as  ib 
removing.  Vide  Jas.  III.  Pari.  5,  Act  34,  and  M<Kenzie'*8  obiervatiooB^  ibidewi.  They 
also  repelled  the  objection  tliat  there  was  only  one  appretiatu»ron  the  ground  and  not 
another  at  the  manor  place,  17th  December  1735.^*— Pebmaiy  18th  The  Loxda  adhered. 

No.  5.     1786,  Feb.  19.     MoWBRAY  <^t9t#f  DEVSOfOMD. 

The  Lords  adhered  to  the  {brmer  interlocutor  finding  the  poinding  oppresdve,  but  by 
the  Presidents  casting  vote  it  carried,  no  ^uilzie.  For  the  spuikie  were  Royston,.  KiU 
kerran,  Murkle,  et  ego.  Against  it  were  NewhaU,  Minto,  Haining,  Monzie,  and  Presi- 
dent.—^Ist  January  1736. 

The  Lords  adhered  to  the  former  interlocutor  of  the  31st  ult  findaig  it  no  apuilzie, 
though  many  of  the  Lords'thought  it  should  not  be  a  precedent 

No.  e.    1 737,  Nov.  1 5.    Crawford  against  Tacksmen  of  Lakgtowx. 

See  Note  of  No.  7,  voce  Hypothec. 

No.  7.    1 74 1^  Dec.  1 7.    Kirsl AN0  agaifi$t  Millar. 

In  a  poinding  of  standing  corns  begun  the  30th  August,  the  messenger  taking  no  fur^ 
ther  notice  of  the  corns  by  himself,  or  any  employed  by  him,  after  the  poinding  en  the  said 
90th  August,  but  having  left  the  creditor  to  cut  down  the  corns  and  to  lead^  aii4  stac]^  them 
as  he  pleased ;  and  he  having  stacked  some  in  the  debtor'*s  bam-yard^  and  carried  most  of 
ihem  to  his  own  bani-yard  ;  the  messenger  did  boI  eonpkte  the  pondiRg  dll  Deonn&er^^ 
February,  March,  and  April,  when  the  different  stacks  wen  porndtd  fay  casting  and 
proving,  but  without  any  evidence  that  there  was  no  embezzlement  nor  even  that  Aey 
were  the  same  corns.  The  Lends  sustained  the  objec^ioa  to  the  yoiflding  and  found,  it 
void  and  null. 

No.  8.    1 742,  Feb.  5.    Alexanmer  Lk  Grand  i^mmst  Cjoalhrrs; 

FiKn  that  Mr  Le  Grand  was  guilty  of  no  breach  of  duty  in  not  adnutting  to  entry,,  and 
therefore  advocate  the  cause  and  assoilzie.  I  doubted  of  the  jurisdietioil,  and  st^U^  the 
question,  If  a  collector  should  refuse  to  admit  the  proprietor  to  make  an  entry  and  pay 
duty,  that  remedy  fies^  and  where  ?  The  President  said  we  needed  mc^  determine  that 
j^int  here  ^ 

No.  9.     1742^  July  20;    Lockhart  ofCamwaih  a^m«<RIC^ARDSON« 

Mr  LofTKJiAET,  a  creditor  to  his  biother-in-fiiw  Sinclair  of  RosCn,  got  a  disposition  in 
security,  but  Sinclair  bmg,  rendered  bankrupt  in  terms  of  the  act  1696,  Mr  Lockbau-t 
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eould  not  trust  to  his  diqpontioDy  and  proceeded  to  poind  several  particulars,  and  among 
the  rest  a  lead  dstem,  the  ooppa:  tor  making  a  boiler,  some  rape  seed,  rape  oil,  and  other 
matmals  for  making  soap,  but  did  not  remove  the  particulars,  but  made  a  sort  of  new 
contract  with  a  Dutcluaan,  Vander  Wallec,  whom  Sinclair  had  .hired  to  make  soap  for 
liim,  to  continue  to  make  ao^ifbr  him  Lockhart,  who,  as  Vander  Waller  swears,  paid  him 
X.80  sterling  for  canying  on  die  work.  The  soap  was  accordingly  manufactured,  the 
dutj  paid  by  Uoalin,  and  the  aoap  sold  by  him  to  Dumfries  merchants,  and  a  partof  the 
price  reoeiYed ;  and  Richardson,  another  creditor  of  Sindair^s  having  arrested,  the  Lo]:d^ 
first  preferred  the  amatment  and  found  the  poinding  simulate.  But  this  day  they  foam} 
no  BuAcient  qualiiicaijons  of  simulation,  and  therefiite  preferred  Mr  Lodkhart,  me  ^pdiem 


<No.  10.    1 750,  Feb.  9.    Geddes  of  Kirkwood  offoinst      ^* »    . 

Thb  Lordd  found  that  in  poindings  tlie  ap^nisers  at  the  market  cross  ought  to  be  dif- 
fbrent  persons  irom  the  apprisers  on  the  ground,  and  susUuned  that  objection  to  annul 
'the  poinding,  but  not  to  infer  any  of  the  pena}  consequences  of  spuil^ie.  6th  December 
1751,  Adhered  nemine  totUradKeiUe. 

No.  11.    1750,.  Nov.  7.     Anderson  against  The  Incoemiiation  of 

Shoemakers. 

We  sustained  a  poindihg  more  than  year  and  day  after  the  chai^  neai  coa. ;  ani 
Mlcied  ftem  a  sp«nl2ie,but  found  no  expenses. 


«  •   • 


POOR. 


No.  1.    1737,  July  — .    Mr  Miller  and  Session  op  Tranent  agalnsit 

Mr  Williamson  and  Session  of  Inveresk. 

•-  .    »        • 

The  Lords  found  that  no  action  Ues  against  the  kirk-sessbn  of  Tranent  for  main* 
laining  this  child,,  and^  remitted  to  the  Commissaries  with  that  instruction. 

No.  2.    1745,  June  5.    Oterseers  of  Parissl  of  Dunbe  agaimt  Parish 

.  ofEdnast.; 

TkE  question  was,  Whether  the  act  1672,  making  three  yeara  the  period  of  beggars 
reudenoe  in  a  pariA  necessary  for  burdening  the  parish  with  his  maintenance,,  was  altered 
by  81st  act  1696,.  aiMl  a  piodhiQatiom  also  in  1698  referred  in  that  act,  which  proda^aation 
seemed  to  bring  it  back  to  seven  years,  the  period  pointed  out  by  the  74th  act,  'Pari  6. 
Jimies  VI.  i^-foad  the  Ldrda  adfa^rad  to  Ami^on's  interkwuter,  making  the  period  Arre 
yeicii. 


SM  POOR.   '  {Eicant's  Norn; 


No.  3.    1751,  Feb.  15.    Ki&K-S£ssiON  of  Humbie  against  Hepbukk. 

Tnia  question  was  touching  the  poor'^s  money.  Whether  weekly  ooUeetions  at  the 
Church  doors,  or  money  lent  out  for  their  use,  whether  the  kirk-sesabn  had  the  whole 
right  of  administration  and  distribution,  or  if  the  heritors  of  every  parish  have  right  to 
join  and  vote  with  them  in  the  distribution  ?  Sdly,  If  the  sesrion  has  the  sole  rights 
whether  they  are  liabte  to  challenge  at  the  instance  of  die  heritors  in  case  of  maladminis- 
tration or  misapplication  ?  The  Lords  found  that  the  heritors  have  a  j<nnt  right  and 
power  with  the  kirk-session  in  administration,  management,  and  distribution  of  all  and 
every  of  the  funds  belonging  to  the  poor  of  the  parish,  as  well  collections  as  sums  morti- 
fied for  the  use  of  the  poor,  and  money  stocked  out  upon  interest,  and  have  right  to  be 
present  and  jmn  with  the  session  in  their  administratbn,  distribution,  and  employing 
such  sums,  without  prejudice  to  the  kirk-session  to  proceed  in  their  ordinary  acts  of  admi- 
nistration and  application  of  their  collections  to  their  ordinary  and  incidental  charities, 
though  the  heritors  be  not  present  or  attend ;— -but  for  the  better  preventing  this  misap- 
plication or  embeaszlement  of  the  funds  belonging  to  the  poor,  they  found,  that  when  any 
acts  of  extraordinary  administration,  such  as  uplifting  money  that  hath  been  lent  out,  or 
lading  or  re-employing  the  same,  shall  occur,  that  the  Minister  ought  to  intimate  a  meet- 
ing  from  the  pulpit,  for  taking  such  matters  under  consideration,  at  least  10  days  before 
the  holding  of  the  meeting,  that  the  heritors  may  have  opportunities  to  be  present  and 
assist,  if  they  think  fit,  and  decerned  and  declared  aooMdingly,  Justice-Clerk  ti  me  km* 
twm  rmU,  and  Kilkerran,  who  was  not  present  I  thought  they  had  power  to  call  the 
session  to  account,  in  case  of  maladministration  or  embezzlement,  because  the  heritors  are 
subtidarie  liable,  failing  the  collections ;  and  I  thought  also,  when  the  poor  were  so  nume- 
rous, and  the  fund  so  small,  that  there  was  a  necessity  for  the  heritors  and  sesmm  jointly 
taxing  the  parish,  the  session  was  bound  to  ffve  the  heritors^  colIect6r  the  half  of  the 
collections,  in  terms  of  the  proclamations  and  acts  of  Coundl  lOOS  and  169^  (whereof 
printed  copies  were  given  us,)  but  in  other  cases,  I  thought  that  ndither  by  the  nature  of 
the  thing,  nor  by  the  municipal  laws  of  Scotland,  nor  by  custom,  had  the  heritors  any 
voice  in  the  administration  or  distribution  of  the  collections,  but  of  these  I  thought  the 
session  were  the  sole  almoners,  chosen  as  well  by  the  people  who  gave  th^  <^aiiiga|  as 
hj  the  Church  who  appoint  them. 


POSSESSION. 


No.  1.    1784,  July  80.    Carstaibs  against  Stuaet  of  Duneam. 

The  Lords  found  the  presumption  of  life  goes  the  length  of  100  years,  and  that  the 
liferentrix  b  presumed  major  at  the  date  of  the  first  consent  to  the  creditors  ii 
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and  found  the  possession  ascribable  to  the  liferent.    28d  July  Adhered  to  the  last    30th 
'  July  Adhered  to  the  whole.. 

».   .  •  •       •<  •    » 

No.  2.    1 752»  Jan.  24.    Geay  of  Darngavell  against  Russel  and  Others. 

In  the  process  for  division  of  the  muir  of  Auchtermuir  there  were  two  questions. 
Whether  Gray  was  entitled  to  six  soums  pasture  more  than  the  other  feuars,  because  of 
a  clause  in  his  ori^al  feu,  as  old  as  .1618,  by  the  fiunily  of  Yester,  giving  him  six  soums 
more  than  they  formerly  possessed,  t.  e.  before  his  or  any  other  lands  were  feued,  whidi 
the  other  feuars  said  was  not  giving  him  more  thim  them,  but  making  him  equal  with 
them?  But  as  there  could  be  no  proof  of  the  possession  before  1618,  he  having  proved 
immemorial  possession  of  six  soums  m<»re  than  the  rest,  the  Lords  presumed  rttroy  and 
found  him  entitled  to  it.  The  next  question  was  the  rule  of  division,— Whether  the  act 
of  Parliament  referred  to  the  valued  rent,  or  the  merk  land,  or  the  real  rent  ?  But  as  the 
property  was  in  the  family  of  Tweddale,  and  they  had  originally  only  common  pasturage, 
and  in  1708  the  Marquis  gave  them  a  power  to  improve^— according  to  the  decision 
betwixt  Sir  Robert  Stewart  and  his  Feuars,  (Dict.  No.  8.  p.  2469.)  there  could  be  no  divi- 
sion  on  the  act  of  Parliament,  since  Tweddale  is  still  proprietor,  and  were  there  any  mines 
or  minerals  they  would  belong  to  him ;  and  that  addition  of  six  soums  was  also  a  bar  to 
dividing  by  the  valuation ;  and  as  hitherto  they  had  possessed  equally  with  that  exception,. 
i-*therefore  found  the  division  ought  to  be  according  to  their  possession^  10th  Deccmbet 
1751.*— 24th  January  Adhered,  and  refused  a  reclaiming  bill  on  answers.. 


prescription: 


No.  1.      17.84,  Jan.  25.     Menctes  or  Pitfodels  against  Town  or 

Aberdeen. 

(This  case  is  not  mentioned  in  the  manuscript  Notes.)- 


No.  2.,     1784,  Feb.  14..     Alexandee  Crighton  against  Earl  of 

Kilmarnock. 

See  Nail,,  voQf  MwoK. 


No.  S.    I*t95f  June  25.     The  Marquis  of  Annakz>alb  against  Lorb 

Hope 

See  Noteiof  No.  12,  toee  MvtuaIt  Cokt»a€t. 


9Mt,  PBB8CRIPTI0K.  tS(><>U«>>*A  thvas^ 

No.  4.    11S5,  Julj  10.    Graham  against  Douglas. 

The  question  was.  Whether  a  servitude  tn  carport  of  a  f«u  right  in  {avours  of  a  thiid 
party  not  the  superior,  could  be  lost  by  the  negative  pretcriptioiL  The  IxNrds  adhered, 
finiUng  it  pretcriptaUe. 

Na  5.     17S6;  Nov.  14.  A.  against  B. 

In  a  process  declariiig  servitudes  of  peats  and  turf»  of  which  long  possesfdon  had  beim 
had,  but  upon  a  defective  title,  an  instnuAeBt  of  interruption-  in  16S8  being  producedi 
)but  not  registrate  in  terms  of  the  act  1696,  the  pursuer  being  a  purchaser  in  1695,  and 
the  act  regulating  bygone  intemq>tions, — ^tbe  question  wa9,  Wheth^  ii;  also  respected  and 
vras  in  favour  of  purchasers  prior  to  the  act^  or  only  in  favour  of  subsequent  purchams  ? 
The  Lords  found,  that  purchasers  before  the  act  had  the  bene6t  of  it^  «id  repelled  th^ . 
intemipUon,  and  declared  the  servitude. 

No.  6.    17S6t  Jan.  31.        Msbcee  against  lErmE* 

Tbe  Lords  unanimously  sustained  the  tutrix'^s  defence  upon  the  prescription  of  tutors* 
accounts,  20th  January.  31st  January  The  Lords  unanimously  adheied  without 
answers ;— -and  most  of  us  were  of  opinion  that  even  protutors  and  procurators  accounts 
fiill  under  the  acit  of  prescription.     Viit  act  of  sederunt  anent  protutors,  &c. 

No.  7.    1 736,  Feb.  3.      Bl aib  against  Sutheblakd. 

The  Lords  altered  the  interlocutor,  a^d  found  the  dvbt  prescribed. 

No.  8.  1736,  Feb.  6.  Jean  and  Elizabeth  Halibueton  against  Geahaic 

The  Lords  sustained  the  pwseriptioD,  12th  July  1735.^    6th  Felnruary  1736  They 
>manimously  adhered. 

No.  9.    1736,  Feb.  11.    Maey  Seaton  against  Fobbes,  &c. 

TiCB  Lords  thought  the  action  not  prescribed,  sinee  the  deed  venunned  so  kng  kten^ 
nor  did  they  think  the  disposition  prescribed,  because  of  the  reserved  liferent,  and  there- 
fore the  prescription  could  not  run.  But  remitted  to  the  Ordinary  to  hear  further  upon 
the  time  of  delivery  and  filling  up  the  teusteels  name. 

Na  19-    1736,  Jviy  27.    TUiSi  Dxncs  of  Aie^stle  aguiiuLCAUxaSBi.14. 

Fovifi)  that  the  process  1704  interrupted  the  prescription  only  of  wages  that  feQ  due 
in  three  years  before  ^t?:i«opQ^|i^,  ^dly^  t^t  Ap  M^Q^y^cfii^gsed  did  not  stop  that 
proscription. 
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Ho.  11.    1737,  Jan  14.    Ferguson  of  Auchinblain  against  Mum. 

Teob  Lords  found  the  prescripdon  competent  for  all  preceding  three  yearsf  unless  the 
pursuer  will  prove  resting  owing  by  oath. 

No.  12.    i7S7,  June  17.    Sir  Robert  Douglas  against  Sir  J.  SeoTT. 

Tux  Lords  sustained  the  int^ruption  of  the  prescription  of  the  L.IOO  bond  bj  the 
holograph  receipt  of  annualrents,  and  found  that  recdpt  although  holograph  probatiTe 
i^;iunst  Sir  Robert  Douglas  the  principal  debtor  as  well  as  against  die  credit«w  who 
granted  it  and  the  cautioner  who  produced  it  I  doubted  much  of  this  interlocutor,  fof' 
the  thing  appeared  very  suspiaous ;  but  there  was  tio  divisimi  on  the'Bench^  and  I  bebg 
in  the  chair  did  not  put  it  to  the  vote.  2dly,  They  sustained  the  defence  against  the 
.2S0O  merids  bond  assigned  to  Sir  Patrick  Scott  in  1679,  that  Sir  John  could  not  sue 
upon  it  aiUt  r€ddita$  raUonkfy  notwithstanding  of  the  prescription  of  the  tutor-accounts. 
We  did  not  think  .that  the  decisicvi  in  the  case  of  Maiddsky,*  that  compensation  cannot  be 
pleaded  upon  a  prescribed  debt,  had  any  oonnectiiHi  with  this  case»  which  is  not  oompea- 
eation  but  payment,  since  the  law  presumes  that,  the  debt  was  paid  re  pujnllL  Lord 
Amistob  was  also  of  this  cfpaitm^  but  he  further  differed  firom  that  decision,  though  ft 
were  a  proper  compensation,  and  said  he  would  always  doubt  of  i^  till  it  w^re  confirmed 
by  a  «ries  of  decisions. 


IS.    1787,  Jan.  19.    Murray  against  Cowan. 

See  Note  of  No.  9,  voce  Pactum  Illxcitum^ 

m 

No.  14.   17S7»  July  14,  Dec.  6.  Sir  James  Dalrymple  against  Dukcai!!. 

Tax  Lords  adhered  to  thdr  interlocutor  in  so  far  as  it  found  Mr  Edmonston*a  minority 
ought  to  be  deducted.  But  found  no  occasion  to  determine  the  other  as  to  Camwath,  and 
the  reason  of  adding  this,  was  a  doubt  Amiston  had  as  to  Camwath^s,  who  was  not  within 
year  and  day  of  the  other  adjudgers;  though  if  that  question  had  been  put,  the  majority 
seemed  of  opinion  of  the  interiocutor. 

No.  15.    1737,  Dec.  16.    Walkikgshaw  against  Knapperny. 

Ths  Lords  were  of  very  different  opinions.  Most  part  of  us  were  for  sustaining  tho 
«nswer  of  prescription,  but  upon  different  grounds.  Some  of  us  thought,  first,  thai  the  com- 
pensation was  not  liquid  within  the  years  of  prescription,  and  therefore  it  could  not  stop  the 
prescription ;  and  Sdly,  that  though  it  had  been  liquid^  it  would  not  have  hindered  the 
running  of  the  prescription  ;  and  I  was  one  of  those  that  was  of  that  opinion  upon*  both 
.grounds.  Vide  18th  January  1712,  Herries  against  Maxwell,  (Dict.  No.  139.  p.  2677.) 
Annston  was  of  the  same  opimon  upon  the  last  ground,  but  thought  as  to  the  first  that 
the  account  produced,  by  Walkinshaw  proved  it  liquid  within  the  years  of  prescription. 

But  the  President  seemed  to  be  agamst  the  pnescription  on  both  grounds^  and  Tweddale 

•  •  ... 
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hpd  difficulty  00  to  the  aeecmd  gnniad,  but  was  of  the  apnion  upon  the  fint  ground  th^t 
it  was  not  liquid.  But  we  gave  no  judgment,  because  Knapperny  offered  to  prove  by 
Walkingsbaw^i  oath  the  verity  of  his  grandfather"!  subscription. 

•  •  • 

No.  16.    1787,  Dec.  23.    Rhkr  against  Crichton,  (or  Beighton.) 

iSee  Note  of  No.  17^  voce  AnjuniCATXoK^ 

*        '  ■ 

>To.  1 7.  1788,  Feb.  9.    Captain  Kuthsefoed  agakut  Sir  J.  Cam?bsix« 

In  this  question  between  these  parties  oonceming  an  aoooiint  furnished  in  England  to  Sir 
James  Campbell,  Whether  the  prescription  should  be  judged  aooording  to  oiur  law  or  th» 
Englirii  statute  of  limitations  ?  the  effect  of  which  was  that  if  ours  was  the  role,  then  the 
debtors  oath  was  still  competent ;  but  if  the  English  then  there  did  not  Keany  acticm ; 
we  gave  no  dedsion  cm  that  point,  because  it  seemed  to  have  been  ah'eady  detecmined 
by  the  Ordinary  and  adhered  to  in  presence  some  time  ago,  that  the  English  statute  waa 
Ae  rule ;  and  most  of  us  seemed  to  continue  of  the  saase  ofuhioi^  not  only  ferthedeciaiMK^ 
quoted  in  the  papers,  but  also  another  sotemn  one  in  the  case  of  D.  Hamilton,  about  the 
year  I  think  1781  or  17S9.  But  Amiston  thought  that  a  debtor  had  the  benefit  of  both, 
statutes  and  might  plead  either  of  them  that  was  most  beneficial  to  him,,  which  opinion 
seems  to  deserve  considaration.  But  then  Sir  James  Campbell  having  come  to  reside  ii^ 
Scotland  before  the  time  limited  in  the  Enghsh  statutes  was  elapsed,  we  found  tike  acUoi^ 
still  competent  by  the  acts  4  and  &  Jnfut  for  amendment  of  the  laws,  &c. ;  tiiough  that 
act  mentions  only  the  debtors  being  beyond  seas^  whieh  we  fbimd  ex  foritalt  included  hia^ 
coming  to  Scotland^ 

No.  18.    I7S9t  Jan.  IT.    Eael  of  Galloway  agamst  Tbf  FxtTAEi  op 

Whitehorn. 

Thk  Lords  having  m  July  last  found  even  the  annexed  piv^>erty  prescriptiBIe  by  the 
positive  prescription,  but  that  Earl  of  Galloway  had  actually  acquired-  right  by  preBcrifK 
iion ;  they  this  day  unanimously  adhered.  The  question  was  concerning  the  heritable 
office  of  BaiHe  of  Regality  €£  Whitehom,  comprehended  under  the  general  annezaliapi 
in  1587,  but  disponed  to  Lord  Garhes  by  the  Crown  in  1588.  The  cause  was  given  fiur 
the  Barl  on  several  othar  grounds  all  separately  determined^  but  this  only  I  mentkm  brnj^^ 
a  general  point  of  la w«. 

No»  19.    1 789^  Not.  8ol    M'Dowall  against  M*Powall^ 

Thx  Lords  thought  the  not  calling  the  summons  within  year  and  day  was  no  objecfioa 
to  the  interruption ;  but  they  found  that  the  execu^g  a  blank  8umnK)ns  was  no  inter-, 
yuption;  and  therefore  adhered  to  the  Ordina^^s  interlocutor,  rtnSt.  Dnimmbre,  and 
Amiston,  who  mentioned  a  dedrion  Eail  of  Hume  against  Earl  Marchmont,^  but  whi<^. 
Xilkerran  said  was  not  at  all  on  this  pdnt^ 
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,  .  .  •    • 

Ko.  20.    1 7S9»  Dec.  5.    T.  M'DoVall  agaifnt  Barbara  M'Dowall^  Usk 

(Thb  Notes  rdatiye  to  tfaii  case  are  subjoined  to  the  text) 

*  ■  ■ . 

No.  21.    1740,  July  16.    Earl  of  Breadalbane  againtt  Menzies,  &(^ 

Thb  Lords  found  that  servitude  of  pasturage  and  sheilling  ujxm  a  Royal  forest  may  be 
acquired  by  prescription,  and  that  Culdares  and  Kirknock  have  prescribed  the  same ;  and 
i«mitted  to  the  Ordinary  to  hear  parties  as  to  the  extent  of  the  servitude,  both  as  to  the 
Emits  of  the  ground  and  the  number  of  cattle..  I  had  no  difficulty  as  to  any  part  of  thi^i 
but  the  first,  whether  by  the  law  of  Scotland  a  servitude  is  prescriptible,  notwithstanding 
the  acts  of  Parliament,  on  a  Royal  forest 

No.  22.    1740,  Dec.  7.     Gedd  against  Baker. 

See  Note  of  No.  28.  voce  AnjuniCATioK. 

No.  2S.    1 741,  Nov.  24.    GuLLiN  against  Hendly. 

.  See  Note  of  Na  1.  voce  Foexigk. 

No.  24.    1 742,  Dec.  2.    Lord  Lovat  against  Lord  Forbes. 

* 

FiKD  that  Lord  Foibesmay  claim  the  benefit  of  the  Englbh  statute  of  limitadoiis ;  but 
remit  to  the  Ordinary  to  hear  parlies,  whether  he  is  in  the  case  of  the  exception  from  that 
statute.  This  last  I  moved  because  of  the  dispute  in  our  roll  not  yet  dedded  betwixt 
Mtddleton  and  Ccdond  Cathcart 

'  *^*  The  case  of  Middleton  b  thus  mentioned,  9th  December  174S : 

Thx  first  question  is.  Whether  the  law  of  England  or  of  Scotland  must  be  the  rule  of 
judging  in  the  question  of  prescription  of  this  transaction,  which  passed  in  London  in' 
17ai0  ?«-*aiui  weagreed  to  the  judgment  g^yen  9d  instant,  betwixt  Loid  Lovat  and  Forbes, 
that  the  English  law  was  the  rule ;  but  what  the  construction  of  that  law  was,  we  all 
doubted ;  particularly  first,  Wheth^  being  in  Scotland  is  the  same  as  being  beyond  seas  ? 
tdly.  Whether  the  words  ^  at  the  time  of  any  such  cause  of  action  given  or  accrued,^ 
means  when  it  first  accrued,  or  any  time  within  the  six  years  ?  And  as  to  both  points^ 
allowed  idther  party  to  bring  what  evidence  they  can  of  what  is  the  law  of  England. 

No.  25.    1 74S,  Nov.  25.    Gardek  of  Troup  against  Mr  T.  Rigg. 

See  Note  of  Na  1.  voes  Ajdvocats. 

No.  26.    1 745,  June  7*    JOHNSTON  against  Balfour  of  Beath. 

By  marriage  contract  1660,  betwixt  Robert  Stuart  of  Beath,  and  the  pursuer,  she  p^ 
jprovided  to  the  liferent  of  the  house,  yards,  and  coal,  and  to  an  annuity  to  be  uplifted  out 
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of  the  lands  of  L.  1 000  Soots  yearly  after  his  death.  An  apprinng  was  led  by  her  and  her 
^cond  husband,  James  Balfour,  against  her  son,  as  charged  to  entfer  heir  to  hii  father,  the 
said  Robert,  for  payment  of  B.iSOO  of  bygones;  and  in  1664  and  1694obt^ned  charter 
of  apprising,  on  which  sasine  followed  in  1699.  In  1697  they  disponed  to  their  son  Henry 
IQalfbur,  on  which  he' was  infeft ;  and  they  ahd  their  heirs  have  p6ssessei'ever  Bixice.. 
Johnston  got  a  bond(I  suppose  in  trust)  from  Balfrages,  as  apparent-heirs  of  Robert£tuart«. 
and  adjudged,  and  thereon  pursued  reduction ;  and  Balfour  produced  the  above  charters  and 
sasines,  and  offered  to  exclude,  and  to  prtjve  40  years  uninterrupted  possession.  I  allowed 
ft  proof,  and  assigned  the  same  day  for  {he  first  term ;  and  he  proved  60  years  possession  ; 
but  the  pursueif  produced  the  contract  of  marriage  1650,  (but  whereon  no  infeftment 
had  followed)  and  a  tack  set  by  Marion  Bruce  and  her  huisbaiid  In  1670,  of  a  part  of 
these  lands,  wherein  she  is  designed  liferentrix  of  the  lands  underwritten,^  but  which  wa» 
only  signed  by  the  tenant,  but  not  by  her  or  her  husband ;  and  insisted  that  no  prescrip- 
tion could  run  during  the  life  of  Marion  Bruce,  the  hferentrix,  who  died  oiily  in  1708^ 
not  only  because  the  heritor  was  mm  vaknSf  but  also  because  the  liferentrix^  having  entered 
to  possess  as  liferentrix,  mm  potuit  mutare  eausam  posseastonis^  therefore  the  possession 
cannot  be  ascribed  to  the  infeftment  of  property ;  and  therefore  the  defender  cannot 
subsume  in  terms  of  the  act  1617 ;  and  quoted  thecases^  ult.  February  1666,  Earl  of  Lau- 
derdale, (Diet.  No.  379.  p.  11,20S  )  17th  January  1672,  Young,  (Diet.  No.  381.  p.  11,807.) 
and  February  1680,  Brown  against  Hepburn,  (Diet.  No.  382.  p.  11,208.)  and  the  liferent 
was  no  title  of  possession  of  the  lands,  but  only  of  the  house,  y^ds,  and  coals.  Sdly,  The 
brocard  non  potuit  mutare  eausam  poSBeasionis  does  not  hold  in  the  case  of  the  long  prescript 
tion,  27tli  November  1677,  Grant  against  Grant,  (Diet.  No.  13S.  p.  10,876w)  ioe^ 
February  1675,  Earl  of  Murray  against  Wemyss,  (Diet.  No.  1&.  p.  9036.)  Stur,  Passcxtiu 
TION,  §  19.  This  case  I  reported,— and  we  unanimously  found  tbiej^rescripticni  instructedf, 
and  that  the  defender  excludes  the  pursuer,  and  sustained  the  defence.  Amiston  an^ 
the  rest  laid  thdr  (l^pinion  on  the  liferent  being  mi  aimuity  and  not  a  locality ;  for  Amistou 
-said,  that  had  it  been  a  locality,  he  thought  the  possession  mu8|;  have  been  ascribed  to  i% 
as  the  preferable  title. 

No.  2t.     1746,  June  ts.    !ftAfeL  ot  CAVrm^itss^  Against  SiNCLAia  op 

Ulbster. 

Tm  Lords  first  adhered  to  Ae  interlocutor,  that  the  EacTd  muxttity  mask  be  dWdiickcl 
j&om  the  date  of  the  first  d»posit3oi»  1691,  and  not  finNB  the  dste  of  the  aeoeiid  iBiipBaii 
tion  1702^  and  next  'ildhered  td  the  dlier  inteslorator,  Axling^  thsfc  the  aauioaaty  sfx^ 
prescription  of  the  apprising  only  911a  such,  reserving  to  parties  to  be  heard  upon  the 
effects  of  that  interbeutor ;  and  refused  the  additbncd  petition  onieiiajf&iM^or  ratbet  moto 
,;fiits^  of  Ulbster  and  his  authors,. 

No.  28.    1746^  July  SO.    Walteb,  Rui^diman  agamst  TBAPEa  Maiben 

HoanxAL. 

A  soiffn  dated  1689  being  assigned  in  169A  to  a  blank  person,  the  bond  was  re^trate 
&  1TQ3,i.  but  the  assignation  not  registered  nor  heard  of  till  after  1733,  when  the  pre<> 


^r^pti<m  of  the  bond  irft»  ran,  and  the  granter  disad,  and  when  it  appears,  filled  up  in  • 
different  hand,  in  the  name  of  the  granter^s  grandchild,  Thomas  Smith ;  whoae  heirs 
brought  a  reduction  on  it  of  a  disposition  by  the  debtor  to  the  Maiden  Hospital  on  the 
4ct  I6S1.  The  defenpe  was  prescription  of  flie  bond  Replied,  Minority  of  Thomaa 
Smith ;  and  his  minoritj  was  proved.  Duplied,  The  assignee's  name  blank,  and  filling 
mr  delivery  is  not  presumed.  And  notwithstanding  all  the  suspicious  circumstances,  the 
Lords  found  that  the  filling  up  and  delivery,  of  the  date,  iras  presumed,  and  found  his 
minority  must  be  deducted,  though  the  assignation  had  not  been  intimate,— re»ft.  initr 
c/t09  Tinwald  tt  me  on  the  first  point,  24th  June;— 90th  July  Adhered,  sev«[i  to  four. 

No.  29.    1747,  July  21.    John  Campbell  o^ai/uf  Colonel  Halkett* 

In  1688  Earl  Brcadalbane  got  the  Councirs  recommendation  to  the  Treasury  for 
Xi.300  sterling,  whifeh  in  1693  he  gave  to  Sir  Peter  Murray,  Receiver-General^  on^hia 
receipt  and  obligement  to  pay  ife  if  it  should  be  allowed  to  him.  In  1696  Sir  Peter  had 
his  accounts  allowed,  in  which  was  this  L«SOO,  and  produced  the  recomlmendadon  -witb 
Breadalbane^s  recript  of  the  money  subjoilied  to  it  In  1736  the  pursuer,  as  having  right 
to  this  obligement,  sued  the  defender^  as  representing  the  granter,  tlie  40  years  not  being 
run  from  1696.  The  defence  was,  the  SO  years  preseription  of  the  obUgement.  Answered^ 
The  suit  was  not  on  that  obligement,  but  on  Sir  Patrick^s  account  with  the  Treasury, 
and  he  used  the  obligement  only  as  evidence  that  he  had  not  paid  th^  money  to  the  EarL 
Answered,  Without  the  obligement  there  is  no  foundation  for  an  action^  and  acti<Mi 
might  as  well  be  sued  on  a  holograph  bond  on  the  narrative  of  havipg  borrowed  the 
money,  after  the  2D  years.  Minto,  Ordinary,  sustained  the  prescripticm,  And  this  day 
We  adhered^  but  were  much  divided,  five  against  four,  and  the  Preadent  Against  ^h^ 
tnterlocator  were  the  IVesident,  and  Tinwald  did  not  vote,  Minto  in  the  Outer-House^ 
Amiston  absent,^  as  he  has  been  ell  this  Sessbn,— 14th  January  1747.  19th  February 
last,  we  altered  the.  interlocutor  of  14th  January,  and  found  the  holograph  oU^emenft 
probative  of  the  Atcts  therein  contained.  But  Colonel  Halkett  having  in  his  turn  rei* 
abdmed,  we,  9th  June^  took  the  whole  cncumstenoes  of  the  case  under  oonsideratioiv 
«id  thereon  found  that  now  no  action  lies  upon  the  iobligement.    81st  July  Adhered. 

No.  SI.      1749,  Jftn^.  25.       HaEROWAB  €l@»l«M^  Wells^ 

A  wariTEN  t£uck  of  19  years  being  set  in  1738,  a  bai*g£un  that  the  hay  was  set  in. 
stee)-bow,  not  contained  in  the  tack,  was  found  proveable  by  witnesses,  notwithstanding;; 
the  9th  act  1 669* ;,  and  Kilkerran's  interlocutor  altered,,  and  a  proof  before  axiswet  aUowed^, 
toixL  President.    I  was  in  the  Outer-House. 

•  I 

No.  32.    1749,  Jxine  28.    Wemtss  offainit  Aluxasd^u  CLx&r. 

Ix  1721  Mr  Wemyss  put  some  bills  for  small  sums  wfth  diligence  on  them  iti  AIixaib> 

'der  Clerk'^s  himds,  who  was  then  a  messenger,  with  dischaiges  to  die  debtors^  as  wa9  cup- 

^posed,  to  execute  the  diligences,  and  in  case  of  payment  to  give  up  the  discharges;  and  he 

Ipive  a  receipt  for  the  writings  without  saying  for  what  use  thtj  were  put  in  his  hands,  oc 
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may  obligemftnt.  Clerk  has  not  fpr  many  yean  offiebtad  aa  a  meManger,  and  in  1744 
Wemyss  sued  him  to  deliver  back  the  writings  or  pay  the  contents.  Clark  could  not 
remember  what  became  of  them,  whether  he  returned  them  to  Wemyss  who  li^ed  at 
Aberdeen,  whereas  Clerk  lived  at  Inverness,  or  if  he  gave  them  up  to  the  debtors  cm  payr 
ment,  and  sent  the  money  to  Wemyss,  or  if  th^  were  aasually  lost  or  mislaid,  but  was 
positive  that  one  of  these  was  the  case.  Kilkerran  found  him  liable  for  the  contents  of 
these  writs ;  but  on  a  reclaiming  bill  we  thought  it  dangerous  on  such  receipts  to  sustain 
action  against  officers  of  the  law  after  so  great  a  distance  of  time ;— 4md[  therefore  this  day 
found  that  no  action  could  be  sustained. 

No.  39.    i  749,  Nov.  1 0.    Hehry  Elliot  against  Willi ak  Elliot.^ 

See  Note  of  No.  28,  ^(^  Fbaud.     The  Notes  written  upon  the  Petition  for  Hemy 
Elliot  (drawn  by  Pitfour)  to  which  Lord  Elchies  alludes,  are  as  follow ;.  <■ 

This  is  a  reduction  on  the  ax$t  1681  of  a  dispoddon  in  1699  by  James  Scott  of  Briato^ 
with  consent  of  James  his  son,  to  William  his  second  son,  of  the  lands  of  Kiridands^ 
Antram,  and  others,  on  the  narrative  of  a  certain  suin  of  money  paid ;  and  again  disponed 
by  William,  with  consent  of  the  said  Jaines  his  elder  brother,  to  Thomas  Pnteous  in  1695, 
on  which  he  obtained  charter  and  sanne  in  1696,  disponed  by  him  to  William  Elliot  in 
1783,  on  which  uninterrupted  possession  has  followed  from  1698,at  least  nncc  1696,— <at  the 
instance  of  Henry  Elliot,  as  having  right  by  progress  from  his  grandfather  John  Elliot  of 
"[thorieshdpe,  to  the  half  of  a  debt  of  3000  merks  due  by  the  said  James  Scott  the  father ; 
the  other  half  of  which  debt,  which  was  conveyed  by  Thcnrleshope  to  John  Elliot,  his 
aeoond  son,  is  found  prescribed  nonutendo;  but  the  pursuer's  half,  which  was  conveyed  to 
his  father  Henry  the  third  son  is  saved  from  prescription  by  the  petitioner'^s  minority 
which  lasted  about  80  years;— and  as  the  defender  pleads  the  positive  prescription,  th« 
question  is,  whether  it  bars  this  action  of  reduction  notwithstanding  the  pursuer^s  said 
minority^  In  this  same  process  there  is  a  reduction  of  a  dispositioih.to'  Shr  James  Stuarl 
in.  1699  by  the  same  William  Elliot,  of  other  parts  of  the  lands  dispelled  to  bim'  by  hia 
father  in  1698.  But  as  Sir  Jaines  could  not  qualify  the  positive  prescription  in  terms  c^ 
the  act  1617,  (he  Lord  Justice-Clerk  repelled  the  negative  prescription  in  req>ect  of  th^ 
pursuer^s  minority,  but  sustained  the  positive  prescription  for  William  EUipt,  and 
assoilzied  him  notwithstanding  the  pursuer^s  minority ;— and  diis  is  the  <Rdy  pc&it.adir 
before  us, — ^and  the  papers' are  filled  with  many  circiunstances  not  material  to  the  point  at 
issue.  The  interlocutor  is  long  and  fully  redted  in  answers  in  principtOy  and  for  the  fitd 
I  may  read  answers  page  3  to  page  9  tn^ne.— *I  own  I  think  the  pursuer  can  make  little 
of  this  process.  Whether  the  disposition  1668  was  on  death-bed  does  not  signify,  since 
James  the  heir  consented ;  and  I  doubt  much  if  the  defender  ought  to  be  obliged'  at  th» 
distance  to  astruct  the  narrative  of  that  dispo»tion ;  for  though  the  law  is  jealous  of  nar- 
ratives among  near  relations  unless  they  be  otherwise  astructed,  yet  it  requires  only  such 
ma  et^ttxxcl&onBs  may ^fidemfa<xrejudic%  but  not  a  full  legal  proof;  but  to  carry  that  jealousy 
ao. £eu!,  aato  oblige  them  to  astruct  them  at  the  distance  rf  50  or  60  yeara  would  be  to ' 
require  proofs  that  fpr  the  most  part  would  be  impossible,  where  there  had  been  up ' 
tshallenge  in  that  time.    Sdly,  Though  Thc^as  Porteooa  who  purchased  from  Will(ajp 


nd  bebovad  to  see  his  right  that  it  wm  deriTed  from  his  father  ought  he  burdened  (had 
the  process  been  timeously  brought)  with  astructing  the  narrative  because  by  so  purcha^ 
ing  he  was  in  some  sortparticepMjraudiSf  yet  I  doubt  if  that  would  equally  apply  to 
William  Elliot,  who  purchased  in  1723  on  the  faith  of  this  Porteous^s  infeftroent,  and 
perhaps  never  saw  William  Scott^s  or  knew  that  it  was  derived  from  his  father.  But  thici 
last  would  require  to  be  further  oonndered.  But  the  Ordinary^s  interlocutor  does  not 
put  it  on  either  of  these  footings :  But  suppose  it  were  cerio  certim  that  William  Sootf  $ 
fight  were  absolutely  gratuitous,  and  that  the  father  was  notourly  bankrupt,  and  the  cre- 
ditors, pttticularly  Thorleshope,  grossly  defrauded,  and  thou^  the  creditor  bad  been  con» 
atantly  mincnr  from  that  time  to  this,  and  even  though  William  Scott  remained  still  pro» 
prietor  and  were  the  party  defender  in  this  process,  yet  his  right  could  not  now  be  chal^ 
knged,  because  he  has  possessed  40  years  without  interruption  upon  acjiarter  and sasine, 
«-and  that  the  minority  is  expressly  an  exception  from  the  act  of  prescription  1617 ;— so 
the  question  is  whether  that  exception  is  only  intended  from  the  negative  prescriptbn  or 
firom  both  ?  As  to  whidi,  firs^  It  seems  no  contemptible  argument  io  sudi  a  question 
Ihat  the  act  b  borrowed  from  the  dyil  law,  and  looks  rather  declaratory  than  statutory^ 
smdis made  to  retrospect,  and  therefore  that  as  in  the  civil  law,  so  here,  minority  was 
meant  to  be  excepted  from  both.  The  argument  from  the  civil  law  is  much  the  stronger 
on  comparing  the  ect  1490,  28th  act,  5th  ParL  James  III.  anent  prescription  of  obliga» 
tions,  and  1474,  34th  act,  7th  Pari.  James  III.  where,  minority  is  not  excepted,  yet  it  is 
Iriitt  jnrU  that  our  law  has  always  excepted  it,  which  is  not  founded  oq  this  act  161 7^ 
which  only  concerns  heritable  rights,  and  hence  arises  properly  the  argument  to  be  afWr- 
wards  mentioned  from  the  decincn  1678,  Duke  of  Lauderdale,  (Diet.  No,  374.  p.  1 1,199L) 
.£dly,  I  can  hlffdly  understand  how  po&tive  prescripticm  can  run  while  the  actbns  for 
•tieting  the  prap^y  are  unprescribed ;  I  do  not  say,  while  the  ground  of  debt  is  unpre^ 
acdbed,  for  from  the  same  cause  different  actions  may  arisen  as  in  this  ease  there  lay  a 
personal  action  aguosl  the  debtw  Scott  and  his  heirs,  and  there  lay  a  reduction  of  this 
disposition  on  the  act  1621,  wd  the  bondiHay  be  kept  entire  either  by  diligence  or  by 
payment  of  annualrent^  aad  yet  the.  leducticm  m^ht  prescribe ;  but  minority  lias  in  thia 
case  saved  both  from  proscription ;  and  so  the  interlocutor  finds  in  this  case  as  to  Sir 
James  Stuart..  But  I  can  hardly  conceive  how  a  reduction  of  any  right  can  remain  urv- 
presoribed,  and  yet  the  rig^  itself  fa^  safe  by  the  positive  prescription.  Thus  by  the 
abuse  anent  the  negative  prescriptipnts,  action .  upon  reversions  may  be  pursued  in  40 
years,  but  with  the  exception  of  r^veraions  incorporate  and  tn  gremio  jurisf  or  registrate 
in  llie  ct^k^r^^ter^  books,^  which  are  declar^  not  to  prescribe ;  and  this  is  plainly  an 
cxcq(>tion  from  the  negatii^e  prescription..  Now  Mippose  a  debtor  should  produce  chartci^ 
and  sasines  for  100  years  tc^ther,  but  containing  a  reverrion  m  grtmioy  or  the  reversion 
were  rog^ate  as  the  act  directs,  it  is  plmn  he  pould  plead  the  positive  prescription  i& 
defence  of  his  wadset,— but  would  that  cut  out  die  leveraon,  though  it  is  cmly  excepted 
•from  ttie  negative  prescription  ?  The  case  is  the  same  of  actions  of  warrandice  which 
prescribe  not  from  the  date  of  the  iafeftment,  but  from  the  distress :  Now  suppose,  afrer- 
•auceesdor  of  the  gmuter  of  the  infrflraent  should  produce  infeflments  connected  with 
poqses^on  for  80  or  100  years,  wherqby,  double  the  .positive  prescription  would  be  ru% 
trouU  that  defend  him  from  the  Ktion  of  wvxandice,  if  it  was  not  prescribed  ?«— and  jet 


fltisU  ftn'eteeptbn  ftMa  tibe  presoriplioii  of  actjom)  Aiid  dven  ib  to  teritebk  4iMds'  op 
infeftinente  of  aimtndreiit,  the  case  may  and  has:  hiappened,  that  the  negative  pveseriiitioii 
«f  them  hds  been  interrupted,'  and  yet  the  potttive  prescription  run  of  part  of  Ae  stdli ' 
jecfis  burdened  with  the  annuah*ent  This  was  the  case  22d  June  1671,  Lord  Bdmerin^ 
ligainst  Hamilton  of  Little  Preston,  (Diet  No.  41S.  p.  11234.)  Two  tenementB  wer^  boi^ 
deAed  with  an  annualreat ;  the  one  came  by  progress  to  Bdlraenno  and  the  oAer  4o 
Hamilton.  A  poinding  of  the  ground  bad  been  taken  against  fiidmei^no^s  tenemiAif,  aad 
the  annualrait  uplifted  out  of  it,  and  Balmerino  sued  Hamilton  for  relief  of  bis  part{ 
whose  defence  was,  that  he  had  possessed  much  more  than  40  years-Free  cif  any  -aonuab 
rent,  and  therefore  had  prescribed  freedom ;  but  the  Lords  found  thftt  payment  out  tf 
any  of  them  saved  from  prescription  as  to  both ;  so  that  here  the  positive  prescription  wat 
repelled,  because  the  negative  preseription  of  the  annualrent  was  interrupted ;  and  theM»^ 
fere  if  minority  is  only  an  exception  from  the  negative  and  not  from  the  posMive  pre* 
scription,  it  seems  to  be  the  only  exception  in  the  aet  that  is  not  aa  exoeption  fnom'  bodtf 

iSdly,  When  I  consider  the  act  I  think  it  is  plain  tliat  minority  is  extended  to  bodb 
There  are  only  three  exceptions  in  this  part  of  the  act,  besides  falsehood  that  was  hmu 
tioned  in  the  beginning*  The  first  is  reversions  engrossed  mr  registrate,  that  they  shal 
not  prescribe,  and  these  are  admitted  to  be  exceptions  fiom  both  prescriptioas.  The 
second  are  actions  of  warrandice,  that  they  shall  only  prescribe  hatk  the  distress,  and 
these  also  are  admitted  in  the  answers  p.  15  to  respect  both.  Alid  the  third  is  non-eiiltyt 
Therefore  by  what  rule  of  construction  can  that  exception  be  limited  to  the  negative  only^f 

4thly,  Compare  that  clause,  which  says  that  in  the  course  of  the  40  years  prescription 
^<  the  years  of  minority  shall  no  ways  be  counted,^  with  the*  immediate  following  elausOy 
providing  <<  that  no  persona  be  prejudged  of  thdr- actions  by  the  prescHptieo  of*40  yeaci 
already  run  and  expired,^  and  tiierefixe  alloini^  tiiem  to  intent  thfSr  actions  within  19 

f  ■  p 

years.  If  the  dause  /ment  minorities  Aot  being  counted  in  the  40^feai:«  preseription  meavi 
only  the  negative  ptescription,  multo  magis  must  this  clause  of  persons  prejudged  of  Aeir 
actions  by  tiie  prescription  of  40  years  already  run,  be  limited  in  the  same  manner ;  and  if 
on  the  other  hand  this -last  clause  be  also  meant  of  the  positive  prescription  and  13  yent 
allowed  to  interrupt  it,  much  more  must  I  understand  the  clause  anent  minority  tobe  s» 
too.  But  that  this  last  clause  was  so  meant  we  have  no  worse  authority  than  an  express 
act  of  Parliament,  viz.  the  act  of  interruption,  12  act  163S,  where  it  is  in  ao  many  wwdp 
declared,  that  by  this  act  1617,  13  years  were  allowed  far  preventing  or  interrupting  &e 
positive  prescription. 

Sthly,  The  positive  prescription  is  not  only  competent  in  rights  of  property  when  there 
are  express  infeftments,  but  also  in  servitudes,  in  possession  df  lands  as  part  and  pertinent, 
and  all  other  heritable  rights.  A  man  may  claim  lands  as  part  and  pertinent,  and  though 
his(  neighbour  be  infeftper  expressum^  if  he  prove  40  years  uninterrupted  posseanon  he  wSi 
prevail ;  but  I  never  heard  it  disputed  that  the  years  of  the  otiier  party^s  minority  must  be 
deducted ;  and  if  it  were  not,  unhappy  would  he  the  case  of  minors,  where  there'are  raanjr 
or  frequent  minorities,  and  their  possesions  and  marches  tfe  not  oommobly  well' oared 'fin"^' 
Imd  the  same  is  the  case  of  servitudes,  though  it  could  be  f»oved  that  it  was  original' 
by  tolerance,  yet  a  proof  of  40  years  possesi^on  as  part  add  pertinent  without  '^leductinj( 
nmotity  would  make  it  perpetual 
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Othly,  Ab  to  tlie  opimon  of  our  Courts  and  kiryers,  bmidet  the  decisioa  of  Lord  Bai- 
Merino,  (already  mentioned)  I  must  mention  the  famous  case  betwixt  the  Doke  of  Jjm* 
4ci^ale  and  the  £arl  of  Tweddale^  85th  January  1678,  (Diet  Na  374.  p.  11,193.)  aneril 
4he  teinds  of  Pinkie,  that  the  Duke  had  right  to  as  enrly  as  1584  The  defence  wm" 
the  pondte  presiaiption  on  the  Queen^s  infcftment  in  1593,  to  which  the  defender  ha4 
light  by  progtess,  or  at  least  to  tacks  from  her,  and  had  possessed  70  years.  The  rep^ 
USas  mm  talma  agere,  first  bedauae  of  aseparate  right  of  liferent  the  Queen  had,  to  whidt 
Thirlestane  had  consented,  and  next  by  his  forfeiture.  The  Court,  because  of  that 
reply,  mm  valeiu  agercy  though  not  at  all  mentioned  in  the  act  of  Parliament,  repelled 
tiie  positive  prescription.  I  do  not  give  any  opinion  of  that  decision,  whether  noa  voUkm 
cgere  be  a  good  defence  for  either  positive  or  n^adve  prescription,  or  whether  the  Duke 
was  in  a  \^b1  sense  iioa  vakns.  Lawyers  have  been  divided  on  that  point  But  I  men«i 
tion  it  for  two  reasons,  first,  if  mm  valcm  agtrt^  though  not  at  all  mentioned  in  the  ac^ 
was  sustained,  how  much  more  must  minority  have  been  sustamed  ?  Secondly,  because 
of  the  Eari^s  reply,  who  for  certain  was  assisted  by  the  ablest  counsel,  viz.  that  though 
our  act  was  introduced  in  imitation  of  the  Roman  law,  yet  it  does  not  admit  of  all  the 
exceptions  contained  in  the  Roman  law,  but  only  the  exceptions  expressed  in  the  act, 
viz.  falsehood,  minority,  interruptions,  and  reversions ;  so  that  as  Lord  Stair  ooDects  fhe 
pleadings,  it  was  there  admitted  that  minority  was  an  exception  from  the  positive  pre- 
scription. Viit  the  case  from  Fountainhall,  quoted  by  Loni  Stair,  29th  December  1691; 
(B.  II.  T.  12.  §  18*)  and  17th  December  1695,  Herriofs  Hosptal  against  Hepburn, 
^ct  Ko.  82,  p.  10,786,)  wheUier  that  was  the  positive  or  only  the  negative  piescriptloh  P 

7thly,  There  is  a  later  deonon  in  point,  5th  December  1740,  Ged  agamst  Baker, 
(Na  22  sapni,)  where  an  adjudger  getting  charter  and  sasine,  and  possessing  thereon  40 
yters  (rom  the  sasine,  it  was  feund  that  after  40  years  uninterrupted  possessioiii  the  right 
tpidd. not  be  quarrelled  upon  nullitiesi  but  that  minorities  behoveiJL  to  be  deducted  .in 
counting  the  40  years.  Viit  9th  December  1707,  Ma^strates  of  Aberdeen  against 
Irvine  of  Eincaunei  (IKct  No.  851,  p.  11)149.) 

6thly,  Stair  seems  to  be  plainly  of  this  opinion  in  the  veiy  place  quoted  in  the 
vpswers.  Title  PEEscEirTMKs,  §  18.  He  liad  been  if)eaking  of  the  positive  pre. 
acription  in  §  17,  and  then  says,  <*  From  the  prescription  there  are  excepted  the  rights 
of  vassak  ,«nk1  minors,  &&  ;^  and  M^Kensie  be^ns  with  defining  positive  prescription ; 
and  §  15th  says,  that  minority  is  deducted  out  of  most  prescriptions^ 

« 
No.  84.     1751,  Julf  27.        Me  FULLSBTOK*i  Cabb. 

Mb  FuLLsaTOH  having  in  1727  borrowed  up  from  the  derk  his  dienfs  writs  in  a  pnv 
cess  (but  whether  decreet  had  been  pronounced  in  it  did  not  Bfy^mt)  whiob  were  not- 
i|g;ain  enquked  for  till  1749,  that  I  think  «  process  was  raised  for  them^  and  after  dili- 
gence  granted,  they  could  not  be  found ;— and  Lord  Milton,  Ordinary,  reported  to  us. 
without  infixnuitions,  Whether  Mr  FuUerton  was  after  so  many  years  bound  by  an 
^Ace  receipt  to  produce  the  papers  or  pay  damages?  and  we  found  him  no  further  liable, 
iBan  to  depone  as  in  an  exhibition* 

•  x 
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No.'  35. ,  1 758,  July  3,  Aug.  10.    M*Intosh  against  Baillie, 

*  The  Court  found  unanimously  that  compensation  does  not  stop  the  running  of  the* 
quhiquennial  prescription  of  tenants*  rents ;  so  that  after  five  years  they  cannot  be^ 
obtruded  to  compense  a  debt  due  by  the  landlord  to  the  tenant,  though  it  was  due  before^ 
the  five  years ;  and  found  also  that  the  prescription  runs  equally  whare  the  tenant  run^ 
away  out  of  the  country,  as  when  he  removed  in  a  regular  way.  10th  Auguat  Adhficc^' 
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No.  1.     1784,  Feb.  8.    Tho^ias  Wali-ace  agdinsf  Rqbekt  Dickik.. 

•  -» 

The  Lordfr  found  the  objections,  cut  off  by  the  siibsequent  acootsntsw. 

No.  2.    1784,.  July  12.    Lady  Carnecy  Kinfaafns  against  Lyon;  &!K  ^ 

Find  that  the- disposition  comprehends  heirship  moveables.'    (They  were  o£  the  same 
•pinion,  though  the  word  ^f  wjbiole"^  had  not  been  there.)  .  ^' 

•  > 

■  ) 

No.  3.  1735.  Jaa.  IG.  Creditors  of  Brownlee  offomtt  Steyekson,  &ci; 

r 

The  Lord's  found  that  the  narrative  of  an  onerous  a^use  in  a  deed  by  a  husband  to  his 
wife  19  not  per  se  probative  without  bdng  astructed  to  excHide  revocalSbn.     They  found  it  * 
presumed  that  the  husband  had  intromitted  with  the  mother  m  law^s  efflM^ts  to  thevalueoF 
the  sum  in  this  deed,  but  remitted  to  the  Ordinary  to  hear  parties,  Whether  it  is  presuniied 
that  these  fell  under  hisjitM  maritiT  and  if  they  did,  Sdo,  Whether  or  not  the  husband^ 
might  not  on  aecount  thereof  give  his  wife  a  remuneratory  provision  so  as  to  exchide  pos*' 
tferior  creditors  but  not  prior?   ISth  December  1734. — 16th  Junuaiy  1786,  The  Lords-' 
adhered,     llth  July  I735v  The  Lord^  found  that  siipposing  the  goodB  fell«under  the  jW^ 
maritiy  that  the  donation  by  the  husband  to  his  wife  was  not  revocable.     This  earned  by: 
the  Presidents  casting  vote,  rtnii.  Newhall>  SGIton,  Minto,  Murkle,  eime.      i      .^  <: 

Na  4.    1785,  July  8.    Scene  against  Ujdney  of  that  Ilk-.  .^ 

■s. 

Thx  Liirds  adhered  and  found  the  fee  could  not  impute  in  payment  of  the  Hferenft^' 
^annuity.  * 

No.  5^  1735,  July  11.  Creditors  of  Bkownlee  against  StevensoNx&c,  ' 

See  Note  of  j^fo.  3,  suj/r^ 
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No.  6.    1 786>  Feb.  25.    Thomson  ogainH  Kerr. 

Theex  were  two  questions  whether  adhere  or  alter?  The  Lords  found  that  the 
whole  6000  merks  cannot  be  charged  scddy  on  the  estate  the  son  maide  a  title  to,  and 
therefore  altered :  But  the  next  question  was.  Whether  the  father^  whole  estate  should 
be  brought  in  computo ;  or  only  the  lands  in  the  heritable  bond,  viz.  Meggiesholm.  I  was 
of  this  last  opinion  and  some  others,  but  the  first  carried  upon  the  vote,  3d  February 
1736.    25th  February,  The  Lords  adhered  by  the  President^  casting  vote. 

No.  7.    1186,  Not.  19.    Fisher  against  Campbells. 

See  Note  of  No.  4,  voct  Feaud. 

No.  8.    1787»  Jan.  14.    Trustees,  &c.  of  Rosebeery  against  Geddes. 

• 

f  The  Lords  would  not  detennine  thequestion.  Whether  the  facts  are  sufficient  to  infer 
Mr  Geddes^s  aoces^od  to  the  trust-disposition  so  as  to  Innd  him  to  the  terms  of  it  in  timci 
coifting.  But  they  found  that  he  could  not  have  any  benefit  or  preference  by  the  arrest- 
ments used  by  him  in  prejudice  of  the  other  crediton.  We  were  unanimous ;— ^ukl  cer» 
tainly  the  using  these  diligences  while  he  allowed  the  creditors  to  remain  under  a  decep- 
tion that  he  had  acceded  was  contra  bommjidem. 

• 

No.  9.    17879  Jan.  25.    Goldib  against  Creditors  of  PoLDEiiK. 

•  Thxrs  were  here  two  questions ;  The  first ;  Since  the  900  merks  bond,  chirogrxy^vm 
apud  crtditorem  mm  nperticm,  whether  it  is  presumed  ioluhtm  prep^ly  so  speaking  by  pay^^ 
ment  or  satisfaction,  or  only  in  that  sense,  that  no  suit  could  be  competent  upon  it  ?  Sdly, 
Whether  the  whole  L.84  sterling  could  now  be  daimed,  or  only  the  restricted  sum  of 
800  merks  ?  The  Lords  found  the  300  merks  not  presumed  paid  by  Poldean,  and  found 
Ae  whole  L.R4  sterlmg  due,  83d  December  1736.~25th  January  1737  The  Loida 
adhered  to  the  first  pmnt,  (after  long  .reasoning)  finding  that  though  the  300  merks  bond 
was  not  extant  m  the  creators  bands,  yet  payment  was  not  presumed.  Koystcm  was  once 
of  a  different  opimcm,  but  altered  upon  an  .obsenration  that  cMrograjAum  apud  crtdUorem 
non  reperiuMy  S^e.  only  held  where  there  was  but  one  instrument  of  debt,  a^d  i:etiring  o£ 
that  alone  destroyed  the  creditors  ground  of  action,  but  not  where  there  are  more  original 
instruments  ,of  the  same  grounds  of  debt,  whi<^  is  the  eBfie  qi  b^nds  of  cpqubyratiori  ;, 
and  here  not  only  was  it  necessary  to  preserve  the  300  merks  bond,  but  also  to  preserve 
the  creditors  back-bond  to  make  it  have  any  connection  with  the  L.84  bond, — and  h« 

voted  for  the  interlocutor.    We  also  adhered  to  the  second  point,  but  had  little  reasoning 

♦■      ■       ,  .  ,-. 

about  it 

No.  10.    1787,  Nov.  8,  17.  .Pew  against  Mercer. 

Tub  chief  question  was,  How  many  acres  the  words  <*  spme  acres^  may  in  hiW  extend 
lo  ?  The  Lords  by  ipiyojity  found  that  these  words  fiCMuld  not  extend  to  the  half^  and* 

2x2 


therefore  redueed  the  aeoond  feu  in  so  far  as  cuueniis  the  additional  24  acns  dialing  tlie 
^ears  of  the  tack.    17th  No?eBiber,  AdlMtcd,  but  flie  as  to  mdb»atmuL 

Ho.  1] .    1 7S7>  Nov.  1 7.    Mary  Dick  against  Mrs  Cassie* 

See  Note  of  No.  9,  twee  HusBjjtn  ahp  Wifk, 

Na  12.     1741»  July  a      Wataok  agatnttRosiL 

Watson  ponuing  Rose  for  six  jrears  wages ;  aHeged  none  were  due  because  none  agreed 
for ;  diat  the  pursuer  was  sent  to  the  defender  by  his  the  defender's  brother  for  his  educs^ 
lion  as  a  senrant;  that  he  clothed  and  educated  hun^  and  nade  kim  a  supemumerar^ 
waiter,  and  he  mode  great  profits  iti  the  defenders  service.  Answered,  Wages  due  without 
paction,  the  pursuer  baring  before  been  a  servant  to  the  defender*s  brother  for  wages,  80 
soerks.  Beplied,  The  pursuer^s  wages,  what  he  got  from  the  defender's  brother,  were  not 
near  equal  to  the  clothes^  the  defender  gave  him,  bendes  his  education  and  other  proGtsl 
The  Ordinary^s  interlocutor  had  found  no  wages  due,  and  the  Lorda^  adhered  and  leAi^ 
a  byi  without  answers. 

No,  14.    1744,  June  29.  Earl  of  Wigton  against  Countess  Dovageb* 

See  Note  of  Na  27,  voct  Husband  avd  Wife. 

No.  1 5.    1 744,  July  S 1 .    Malcolm  Qgahut  Dr  Balfour^ 

The  Lords  in  effect  found  that  phyacians  lionoraries  are  presumed  paid  at  the  time^ 
unless  the  dicumstanoes  make  it  improbable  that  thqr  would  be  paid}«««whidi  ia  ih^ 
aommon  case  of  death-bed  sickness* 

No.  16.    1744,  Not.  10,.    Earl  of  Wiotok  againjA  The  ComrrsML 

The  Lords  thought  thai  froiily  pictures  did  not  fiifl  under  a  'provinon  to  •  wife  <^ 
household  funntuie.  Arniston  was  ctear^  and  so  was  Drummone.  The  Preadent  first 
was  of  a  diftient  opinion,  but  afterwards  doubted.  The  President  also  thought  that  % 
kitchen  grate  and  stove^holda  fixed  in  the  ordinary  way,  and  a  boiler  for  boiling  cattlea 
wieat,  did  not  fidt  under  the  provision*  lleaiitled  to  me  to  pasa  die  l^  of  advocatioDt 
(See  No.  14) 

No.  17*    I745»  Feb.  1 1.    Jomif  Weir  agmmt  William  Steel. 

Ths  Loids  found  the  dispositions  not  revoked  by  the  contract  of  marriisge  i  but  they 
thought  proper  first  ta  allow  a  prrof  by  parole  evidence  of  the  defender  William  Weir^ 
expressions^  to  shew  that  he  did  not  mean  to  revoke  the  dispontbns,  which  to  me  appealed 
oxtremdy  new,  to  admit  parole  evidence  to  determme  the  suocessiim  of  land  estates.?— • 
}9tb  December  1744 

Thia  case  is  mentioned  19th  December.  This  day  tfie  Lords  without  any  new  ddmte 
ftom  the  Beut  or  on  the  Bench^  found,  the  former  settlements  not  altered  by  the  contract 
of  maniage^.  upon  adsdskig  the  pioof.    I  confess  the  whde  prooedtireanpeared  tomeodd. 
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No.  18.    1 740,  Jttljr  90.    RmyDxif AN  agdiMt  Tbabes  Maidxn  Hosktal^. 

See  Note  of  No.  28.  «ocf  FEuaurvxiQir. 

No.  19.    1749,  Jan.  10.    Maegaret,  &c.  Nairn  against  Crepitors  of 

Nairn. 

Ak  heritable  bond  of  L.10»000  bdng  granted  bjr  trreenyirds  to  his  brother  Rober^ 
vith  a  clause  of  return,  pursuant  to  a  settlement  of  th^  aunt  the  Lady  of  Drumkilbcy 
Robert  before  his  death  assigned  6000  merks  of  it  to  the  daughters  of  his  eldest  brother^ 
on  the  narrative  of  his  brother'*s  having  been  at  the  expense  of  his  education  at  Leyden^ 
and  kept  all  his  life  after  in  his  own  fiunily.  OreeRyards^s  creditor:?  quarrelled  this  assign 
nation,  and  Minto  found  that  John  oould  not  gmtiutpusly  alter  the  return ;  but  upon  a 
redainutig  Inll  we  allowed  before  answer  a  proof  to  astruct  the  onerous  cause ;  and  a  proof 
being  brought,  f£e  Prericlent  thought  the  clause  c^  return  oould  hinder  him  to  dispone, 
gratuitously.  Kilkerran  differed,  and  looked  on  it  as  L.  Tarsappie^s  settlement,  and  that 
it  oould  not  be  altered  gratuitously,  but  because  of  the  proof  it  ought  Id  be  sustained  ;^ 
f«td  upon  the  vote  it  cacried' to  sustain* 


PRINCE  OF  SCOTLAND. 


No.  1.    1751,  Dec  17.    Succemion  of  the  PJiincipalitt; 

This  conference  between  the  Court  of  Session  and  the  Barons  of  Exchequer,  ii|  ofiAcs^ 
%b  ascertain  whether  the  Principality  at  the  death  of  Frederick  Prince  of  Wales  itaoeodea. 
to  his  son,  or  reverted  to  the  Crown,  b  staled  in  the  notes  neariy  iatho-same  woids  as  in 
the  text  The  opinions  of  the  Judges  are  in  the  notes  mentioned  a  little  difiesantly  thus  r 
«  The  President  was  dear  that  it  is  in  the  Prince,  and  I  incliae  to  the  same  dprnioo,  foi 
reasons  I  have  set  down  apart,  and  I  befieve  Milton  is  of  the  same  opnion,  but  Kilkerra^ 
dear  agaunst  it,  and  the  Barons  seemed  generally  to  lean  to  his-  opinion.^ 

No.  2.    1750,  June  9.    Eael  of  Laitdebdale,  Sotplicant. 

Hx  had  lands  holding  of  the  Prince  locally  in  lCd*Lothian,.but  by  annexation  la  th^ 
shire  of  Renfrew ;  and  whereas  he  was  wont  to  be  infeft  on  preeepts  from  the  Chanoellary 
by  the  Sheriff  of  Benfrew,  he  prayed,  by  reason  of  the  act  abolishing  juriadicttons,  for 
warrant  to  the  Director  of  the  ChanceDary  to  issue  preeepts  to  die  Sheriff  of  Edinburgh. 
Many  diflBculties  occurred ;  first.  Whether  the  Mnoe  oafi  now  have  a  Chapel  and  Chao- 
isery .?  9dly,  Whether  the  act  anent  anii«Ke4  SheriifSdhip  extoids  to  the  ease  ^  takinjT 
infeftments,  which  is  no  punt  of  jurisdiction  ?  3dly,  By  what  rule  tho  Chnoery:eaB 
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precepts  for  infcfting  in  the  Prince's  lands  f  We  therefore  declined  to  inCeqKMe,  but  found 
that  the  brieve  for  the  service  sbooU  be  diieotod  to  the  Sheriff  of  EdinbiBgl| ;  u^  Pre& 
sident  thought  that  the  precept  should  be  by  the  Princess  Commisnon^s,  and  they  might 
direct  it  to  whoni  thej  pleased  as  any  other  superior. 


prisoner: 


No.  1.     1788,  Dec.  7.  A.  against  B, 

Whsthkb  on  the  act  of  grace  the  disposition  should  be  general  to  all  creditors  or  spe- 
cial to  the  incarcerator  ?  carried,  spedal,  by  the  President's  casting  vote.  .   , 

No.  2.    1784,  July  18.    Hay  c^tnrt  The  Jailor  of  Edinbuegh* 

The  Lords  found  that  the  jailor  is  obliged  to  aliment  indigent  prisoners  in  the  same 
iray  as  other  creditors  upon  the  act  1696. 

^^  The  cases  referred  to  dedded  the  same  way  are  thus  menUixied : 

20th  Deeember  1734,  (1735)  Rattray  against  The  Jailor  id  Edinburgh.  The  Lords 
found  the  Jailor  bound  to  aliment  or  set  at  liberty  in  the  same  way  as  other  creditors. 
This  was  again  found  6th  January  1736.  The  I>)rds  repeated  the  same  judgment  SOdi 
January  1736  in  the  case  of  William  Stark  against  Jailor  of  Edinburgh,  and  13th  Decem- 
ber 1737,  John  Hopkins  vctmum  Emdcm. 

No.  8.    1 734,  July  26.    Rattray  against  Thomson. 

Th«  Lords  vefused  aliment  to 


No.  4.    ins^^  Nov.  15.    M'Intosh  agakngt  Pbotost  Dawson. 

I  reported  a  bill  of  suspension  and  liberation  for  Mcintosh,  then  in  the  messengef^ 
1iands>  The  Lords  were  of  opinion  that  in  the  eye  of  the  law  he  was  a  prisoner  as  much 
as  if  in  jidl,  and  therefore  would  not  pass  the  bill  upon  instant*  caution  without  being 
seen.  But  directed  me  to  appoint  it  to  be  seen  and  answered,  and  to  sist  execution  except 
imprisonment 

No.  S.    1786,  June  25.    Duff  of  Cubbin  against  His  Creditors. 

Ttts  Lords  would  not  receive  this  caaio  bonorum  by  report  of  the  Ordinary  till  great; 
aviaandum  were  made^  and  that  it  came  in  by  oQurse  of  the  Inner-House  roll  aooording. 
to regulatu^ns  1678  Att  5.,  '  .        '^ 
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No.  8.    1788,  Feb.  2f.        Gordon  against  Birnie. 

This  U  4  new  queistion,  Whether  one  coming  out  of  prison  on  die  act  1696,  oom^ 
monly  called  the  act  of  grace,  can  Be  imprisoned  for  debts  afterwards  contracted  ?  which 
the  Lords  unammously  thought  they  could,  and  therefore  refused  the  prisoner's  bill ; 
and  I  doubt  not  he  may  be  imprisoned  by  any  other  creditor,,  even  anterior  to  the  taking 
the  benefit  of  that  act,  other  than  those  creditors  at  whose  instance  be  was  then  imprisonecl 
Of  airestedtf  • 

Na  8.    1744,  June  21.    M'Faozean  against  Naismith. 

A  BOND  of  presentation  being  granted  for  one  Merrie  under  caption,  who  fell  ill  before- 
the  day  of  presentation,  so  that  he  could  not  be  presented,  and  died  of  that  illness ;  when; 
the  bond  came  to  be  protested,  the  cautioners  said  by  way  of  excuse,  that  he  was  falleu 
flo  ill  that  he  could  not  be  presented,  and  therefore  protested  to  be  free.  A  proof  had 
been  allowed  in  the  Outer-House,  and  the  indisposition  deairly  proved.  Some  of  the 
iiords  doubted  whether  ackness,  or  any  other  accident,  or  even  death  itself  was  a  sufB*^ 
cient  defence ;  others  thought  it  a  good  excuse,  but  that  the  cautioners  diould  have  in* 
formed  the  charger  where  the  debtor  lay,  and  to'  become  bound  to  present  him  against 
that  day ;  but  others  thought  that  not  necessary,  because  the  charger  had  not  asked 
where  he  was,  nor  demanded  such  new  security  ;  but  upon  the  whole^  the  Lords  without 
a  vote  sustained  the  defence  or  reasons  of  suspensbn,  and  assoilzied  the  cautioners. 

No.  9.    1751,  Nov- 9, 19.  Malloch  against  Relict  and  Childben  of 

Fulton. 

Malloch  h&ng  condemned  for  murder  orAebinbuthie,  obtained » pardon,  on  jplead^ 
ing  of  which  the  Court  (^  Justiciary  ordered  him  to  be  detained  in  prison  till  he  should 
4nd  caution  for  an  assytlnnent,  to  be  modified  by  the  Court  or  the  Exchequer;  and 
thereafter  the  Exchequer  modified. L.  100. sterling;  and  to  get  free  of  it  4ie  now  rusea  A' 
process  of  cecsto  bonmvm.  The  defences  w^Be^  thai  he  stood  committed  by  sentence  ot^ 
the  Court  of  Jiistidary,  which  we  could  not  alter  or  dtfchaqre.  Sdly,  That  the  crniW 
oily  obtains  against  mil  debta  not  punidiment  «C  erioies.  Sdly^  Assy thment  or 
in  particular,  being  given  in  Molattum  to  the  nearest  relations^  cannot  be  dispens<?&. 
witli  without  executing  the  capital  sentence;  and  both  foiniB  were  well  i^gued  by  Mr 
William  Miller,  both  on  the  civil  law  and  our  own  ;-^-«nd  we  all  agreed'  that  the  cerno^ 
hoBorum  could  not  operate  against  the  assydiment  We  thought  in  gei^Kd  Aai  $emo  i% 
not  effectud  against  any  debts  ex  deliUOi  otlierwise  »  bankrupt  may  mpM$u  ooiKkmit  any* 
(jctiBe  that  is  puniahed  by  pecuniasy  paina  or  reparation  of  damages ;.  nay  he  oould  not^ 
be  committed  on  »  Uwbunxiws..  9^y^  I  doubted  wfaediec  there  is  here  ariy  debt  due,, 
and  that  the  assythmant  was  not  a  debt^.  but, a  condition  of  the  efficacy  of  the  remission ;. 
apd  I  know  no  inatanoe'of  an*  action  for  assythment  for  slau^^tei  till  he/ had  found.' 
csution^  and  jthen  A»  aqt)on  is  founded  on  that  bond,  as  in  Moody^s  caae  against  Sit: 
James  Stuart ;  and  by  the  155th  act  16d2|^on  the  crUcle  of  remisSfODa>hein  already  grai^adi 
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without  assythmeot,  tbe  method  prescribed  fer  reoofwemg  was  not  bjr «  civil  actioo,  but 
by  trying  him  for  the  crime.  And  on  the  fiffst  point  I  observed,  that  the  art  of  grao^ 
which  was  certainly  intended  as  wide  as  the  sesno,  yet  is. expressly  limited  to  dvil  debts. 
19th  November  Adhered^  and  refused  a  bill  without  answers  unatunwusly.  I  was  in  di» 
Outer-House. 

No.  10.    1752,  Feb.  20.    John  Detsd ale.  Supplicant. 

Tji£  petitioner  had  pursued  a  ct9rio  ftotionmi,  and  upon  the  proof  it  appeared  fay  \m 
own  shewing,  that  his  breaking  was  owing  chiefly  to  his  smuggling,  and  sundry  seizures 
made  of  his  goods.  He  produced  sundry  certificates  of  his  honesty,  and  prayed  to  dis* 
pense  with  the  dyvours  haint,  which  we  are  but  too  apt  to  do,  even  contiary  to  our  own  act 
of  sederunt  1688,  and  to  the  act  of  Parliament  1696.  But  as  several  of  us  thought  the 
breaking  by  smuggling  could  no  more  be  called  breaking  by  misfortune,  as  the  act  1696 
expresses  it,  or  by  innocent  misfortunes,  as  our  act  1688  expresses  it,  no  more  than  if  it 
were  by  gaming,  and  as  this  smuggling  trade  b  ruinous  to  the  country^  we  G|>pQaed  dis- 
pensing with  the  habit ;  and  upon  the  question  it  carried  by  a  great  majority  not  to  dis* 
pense  with  it  As  I  think,  Lord  Dun  and  Drummore,  (who  was  in  the  chair)  continued 
against  the  interlocutor ;  fen-  some  who  spoke  for  dispensing  with  the  habit,  in  the  end 
voted  for  the  interlocutor. 
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NO.  1.    1786,  Feb.  5.    YouKO,  Constable,  againit  Beigaoieu  MbYL; 


Ths  Lords  adhered  to  the  Ordinary^s  bterkxmtor,  repelling  llie  dedinalory  defene^ 
tiiat  the  Oflicers  of  State  and  inhabitants  of  CalUm  were  not  called,  but  lemittod  to  tho 
Ordinary  to  hear  the  petitioner  m  cautOy  me  H  qmbmdam  aUU  remiUmtibm^  wlio  thou|^ 
that  this  not  being  a  complaint  for  any  particular  rout  or  quartering,  but  a  geaeal  de- 
clarator of  the  pursuer's  exemptum  from  quartering,  the  Officers  of  State  ought  to  be 
ealled,— 22d  July  17S5. 

The  Lords  seemed  generally  of  opinion,  that  the  act  oonfSmng  quartering  of  saidienr 
to  burghs  royal  or  regality,  or  market  towns,  included  suburbs  as  well  as  buif^  pro- 
periy  so  called,  and  therefore  would  include  Calton,  Pottenow,  Portsbuigh,  fcc  But 
the  question  was,  If  Abbeyhill  was  to  be  deemed  a  suburb^  at  least  of  Caoongate  ?  Soum 
thought  that  that  was  in  (be  ptoperty  of  private  persons,  and  not  of  the  burgh,  and  orndd 
not  be  called  suburbs  ^of  this  opinion  was  Dun,)  but  then  nteie  of  die  above  places  woaU 
have  been  suburbs  till  they  were  purchased  of  the  town  of  Edittboigb.  Ollicit  Aoo^t 
it  no  suburb  because  of  the  distance,  which  the  law  has  not  defined,  and  is  «riiitiai74 
and  it  carried  that  soldiers  could  not  be  quartefed  in  AbbeyUIl,  rmiL  BoystOB,  < 
Clerk^  aK,  H  ofut,— 6th  February  ITM. 


Slie  like  xfm&B/A  wte  a^md  (t9th  Febniaiy  1744)  as  w«  detenxunecl  5di  Februaiy 
17d6^  with  respect  to  the  Abb^hill^s  being  free  from  local  quartering  of  soldiers;  •Jid 
biKSMiie  of  the  Gaitoii^s  eontiguity  to  Canoogate  and  Cdinburgh,-  we  unanimously  found 
tke  Cahon  ^Koi  esteemed,  and  afie^zied  from  that  psact  of  the  declarator.  7th  June  1745, 
Adherod. 

No«  fi.      I74I9   Nov.  -24.      INIU.BITAKTS  OF  ORKNEY  OgUinst  SHETX.AND. 

SoKB  days  agp  on  a  report  tiy  the  Ordinary  on  the  bills,  we  found  that  'liomings 
against  inhabitants  of  Orkney  and  Shetland  could  not  pass  on  less  dian  40  day  s  1)y  act 
43d  1685,  even  on  the  Stewaft  of  Orkney^s  decreets,  because  still  iJre  lidniing  wi»  hf 
warrant  of  this  Court ;— and  this  day  we  found,  that  notwithstanding  tte  akft  1^1  aimnt 
foreign  bills  of  exchange  extended  to  inland  bills  by  the  act  1696,  the  liondng  eren  on 
inland  bills  against  Che  inhabitants  of  that  cdUHtry  might  not  pass  on  less  than  40  days. 

No.  8.    1741,  Dec  8.    Creditoes  of  the  Earl  of  Hume. 

In  a  maills  or  duties,  or  some  such  process,  concerning  the  Earl  of  Hume^s  estate, 
Drummore  reported  to  us  whether  the  competition  may  go  on  betwixt  the  creditors, 
notwithstanding  privilege  of  Earl  Hume  ? — and  by  a  great  majority  it  carried  that  the 
process  must  stop  during  the  EarPs  privilege,  even  as  to  tl;e  competitipn  among  the  cre- 
ditors. On  this  occasion  the  Preddent  told  us,  that  by  the  practice  in  Englahd,  privilege 
could  not  be  fleaded  ne^  aUow^  without  a  writ  of  :privBege  under  the  Gdreat  fieal.  But 
Anustoa  tdd  UB-lie  had  enquired  into  that  natter ;  that  writa  of  |»ivilege  'have  been  4n 
disuse  for  a  long  time,  I  believe  100  years,  butJiow  when  tprivil^  waa.^eaded,  4i  ia 
^  enough  to  produce  in  Court  the  return,  or  a  certificate  from  the  Crown-office  of  his  being 
.  returned ;  but  in  the  case  ofra-  Peer  that  is  not  necessary.  But  as  this  is  the  case  of  a 
Scots  Peer  who  has  no  privilege  but  by  being  elected,  and  as  the  return  of  that  election 
is  made  to  the  Crown-office,  as  that  of  th^  Coiimions  is,  it  would  seem  that  the  some  evi- 
dence of  the  election  would  be  necessary  here  as  in  the  other  case. 

No.  4.    1741,  Dec.  17.    Keid  against  Balfour  and  Others. 

The  Lofds  found  that  the  Ma^tr&ted  oooM  not  authorize  Soott  and  Balfour,  &c.  to 
dVect  a  iMge  lumoh,  willi  ^iditsiipe  Iprivitege,  and  therefore  suspended,  their  sentence 
probilHtinglteid. ' 

No;v5.  l'J4«,:Ncrv.a4. :  GuiiiDky  of  Dunfermline  against  The  Trades. 

WE)  3l8t  January,  seemed  all  to  agree  that  by  law  no  craftsman  can  sell  or  retail  any 
waresip  even  Soots,  in  burgh,  without  being  guQd-brother.  9dly,  That  the  contract  161S 
is  effectual  in  Duidem)line,  and  they  may  retail  Soots  wares,  but  notibreign  wares ;— and 
we  seemed  to  agree  that  a. craftsman  could  not  keep  a  shop  for  retailing  wine  to  be  drunk' 
out  of  his  house ;  but  Amiston  thought  he  might  keep  an  ordinary,  and  sell  either  meat  or 
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drink,  whether  foreign  or  domestic^  in  his  house.  We  appmited  a  hearing  upon  Wed* 
ncsclay. 

The  President  seemed,  when  the  cause  was  fbrmeriy  in  Court,  to  be  the  person  that 
had  greatest  difficulty  as  to  the  opinion  then  ^ven  by  Amistcfti,  (to  wUch  I  agreed)  that 
the  trades  could  keep  taverns  for  retidling  wine  in  their  own  houses ;  and  now  after  the 
hearing,  he  declared  he  agreed  to  the  opinion  ^ven ;  and  therefore  we  suspended  the 
charge,  but  agreed  that  they  could  not  retail  wine  to  be  retailed  out  of  their  own  houaes^ 
26th  January. 

Upon  a  reclaiming  bill  against  the  interlocutor  of  26th  January,  averring  that  in  Edin- 
burgh the  trades  cannot  retail  wines,  be.  without  entering  with  the  guildry,  we  aUowed 
a  proof  before  answers ;  and  a  proof  was  brought,  that  when  one  m  Edinburgh  sella 
wbe,  tliey  oonljpel  him  to  enter  guild-broths,  but  they  allow  him  to  continue  the  exercise 
of  his  craft^-^notwithstanding  whereof  we  adhered.    Renit.  President    24th  November^ 
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No.  I.    17S7,  Jan  II.    Graham  against  Gordons  of  Craichlaw. 

Tm  Lords  on  a  division  adhered  to  the  Ordinary'^s  interlocutor,  modifying  the  Lady^s 
mourmngs  to  L.45,  though  many  of  us  were  for  restricting  to  L.30,  Uth  January  1737,. 
vand  Ist  February  the  Lords  adhered 


PRIZE, 


No.  1.    1751,  Nov.  27.    Captaik  Carswell  agaimt  Marshall. 

The  Rebels  in  1745  took  a  horse  from  Marshall,  which  was  taken  from  them  by  the 
Berwick  Militia,  and  said  to  be  then  bought  from  them  by  Captun  Grozet,  and  by  him. 
made  the  Company^s  batJiorse^  for  which  it  seems  the  Kmg  allows  L.IO.  The  Capttim. 
was  killed  at  Callender,  and  Carswell  got  his  Company,  and  got  the  horse  for  the  Com- 
pany's bat>horse,  and  if  he  had'  not  got  him,  would  it  seems  have  beea  entitled  from 
Grozet^s  executor's  to  L.10.  Thereafter  Macshall  diallenged  the  horse  at  Glasgow,  and 
5th  Januaxy  1760,  the  Lords  foimd  that  the  property  was  not  transferred  either  by  the 
capture  by  the  Rebels  or  retaking  by  the  MiliUa  or  the  army ;  and  a  proof  was  allowed 
of  Marshall's  property,  and  of  what  price  Grozet  paid  for  him,  or  what  he  cost  Captain 
CarswelL  The  property  was  proved,  and  no  proof  what  was  the  price  paid  by  Grocet, 
only  that  he  bought  him,  and  that  Carswell  got  lum  in  place  of  L.10  sterling,  for  the 
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Company^s  bat-horse.  Shewalton  found  Carswell  liable  for  L.12  as  the  value  of  the 
horse  when  arrested  at  Glaswow ;  found  hhn  not  entitled  to  be  repaid  what  he  cost  him ; 
iuid  found  him  liaUe  in  expenses ;  and  on  a  reclaming  bill,  the  majority  of  the  Court 
adhered.  The  President  and  Justice-Clerk  differed  from  the  interlocutor  1750,  and 
thought  a  horse  taken  in  Rebellion  was  a  case  different  from  one  taken  by  thieves  or 
robbers.  I  again  agreed  with  that  interlocutor,  and  many  things  taken  by  the  Rebels 
had  been  justly  recovered  from  third  parties  after  the  last  Rebellion ;  nor  did  I  think  the 
Officers  entitled  to  salvage,  properly  so  called,  that  is  to  a  reward,  but  I  thought  they 
should  be  kept  indemnta  as  to  all  that  it  cost  them,  and  consequently  to  any  price  paid, 
because  thereby  alone  the  subject  was  preserved ;  and  I  thought  that  would  hold  in 
things  taken  by  thieves,  robbers,  or  pirates ;  and  Sdly,  I  thought  there  was  too  mucli 
difficulty  in  all  the  points  to  subject  the  defender  to  expenses.  Against  the  interlocutor 
as  to  the  L.IO,  were  President,  Justice-Clerk,  Milton,  and  I ;  and  agsunst  expenses 
were  the  same  four,  and  Dun  and  Woodhall.    Leven  was  not  present,  nor  Haining. 

No.  2.     1 752,  Feb.  28.    Sutherland  of  Meikle  Torbell  against  Monro. 

Sutherland  in  April  1746,  having  by  Earl  Sutherland'^s  order  taken  a  good  numy 
cattle  from  M^Eenzie  of  Ardloch,  Monro,  as  a  creditor  of  his,  pursued  him  for  the  value. 
and  he  having  pleaded  the  indemnity ;— replied,  not  good  other  as  to  cattle  yet  extant, 
or  sold  and  whereof  the  defender  retained  the  price.  We  found,  that  if  Ardloch  was 
engaged  in  the  Rebellion,  there  lies  no  action ;  for  we  thought  the  property  in  that  case 
was  transferred  in  the  same  way  as  tit  jusio  bello ;  and  as  the  pursuer  seemed  almost 
to  admit  that  he  was  engaged^  we  went  no  further,  but  remitted  to  Strichen,  Ordinary, 
to  proceed  accordingly.  But  if  he  was  not  in  the  Rebellion,  we  thought  there  lay  a  rei 
mndicaJtio  of  the  goods  extant,  but  as  to  cattle  destroyed  or  sold,  though  the  defender  have 
the  price,  the  President  doubted,  as  I  did,  because  the  taking  is  not  only  pardoned,  but 
justified  and  approved,  and  therefore  there  can  be  no  enquiry  into  that  fact.  The 
Ordinary  assoilzied  him,  and  found  no  expenses.  But  on  a  reclaming  biH  we  found, 
28th  February,  the  pursuer  liable  in  full  expenses. 


PROCESS. 


Na  L    17SS,  Dec  7.    Ann  Semple,  &c  against  John  Semple. 

* 

In  respect  there  was  no  drcumduction  but  a  new  term  asngned  find  the  contract  not 
proven. 

No.  2.    1784,  June  25.    Geay  and  Corbett  against  Gsay. 

See  Note  of  No.  L  vou  Pebsokai.  Objxctiok. 
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No.  S.     1 734,  July  8.    W ardlaws  against  SiE  Gkoeoe  Wardlaw. 

Thb  Lords  demurred  whether  any  actipQ  wos  opnipeteiDly  hut  I  Mttld  Mt  undmtMii 
a  remuneratory  action^ 

No.  4.     1 784^  July  2S.  A.  agaimt  B. 

In  a  case  reported  by  Lord  Drummore  in  a  process  in  the  Outer-tTouse  roB,  whereia 
the  pursuer  not  compearing  protestation  was  granted,  the  defender  gave  in  an  account  of 
expenses,  and  the  ques^n  was.  Whether  we  could  or  should  give  such  &vp«tae&  by  and 
attour  the  protestation  money  mentioned  in  the  act  1672,  being  L.8,  which  is  only  pay* 
able  in  case  the  defender  be  pursued  again.  The  Lords  granted  the  expenses,  though  na 
precedent  was  offered  of  it  since  the.  mstitution  of  the  College  of  Justice^ 

No.  5.  1785,  Jan.  81.  Craik,  &;c.  against  The  Daughfiters  op  Duchrae. 


Thk  Lord»  found  the  judgment  i^^nst  Duchme  as  fiu:  as  il  goe^  hini&ig^  against  this 
defender ;  2dly,  They  found  that  the  last  Duchrae  could  not  even  ip  his  contract  of  mar- 
riage settle  the  succession  upon  his  daughter  in  prejudice  of  the  fieitlier'^s  settlement.  The 
first  was  unanimous.     The  last  was  much  disputed. 

No.  6.    1785,  June  10.    Lees  against  Sir  Hugh  Montgomery. 

The  Lords  before  answer  whether  they  will  take  Lees  tiie  porsuer^s  oadi,  ondained 
Somerville  to  be  exanuned,  SOlh  FelMiiary  17S5.~10th  June^  The  Lords  adhered  Iq  Aeic 
Interlocutor  <^  SOth  Februaiy  aUowing  tk^  witness's' oath  to  b»  taken  befiiie  am 


No.  7.   1 7S6»  June  29;   M^RsNziE  against  Coi^okel  Vabwsuasl'u  Hsna. 

DscfiEET  being  pR>nounced  by  the  Ordinary  against  Colonel  Farquhar  before  hiA 

« 

death,  and  afterwards  stopped  upon  a  representation  after  his  deaths  but  before  it  wa^ 
^nown,  his  heir  now  compearing  and  offering  to  subject  himself  to  the  passive  titlei^  and 
to  dispute  the  cause  if  he  were  allowed,  the  Lords  allowed  him  to  compear,  (though,  not 
ealled)  and  would  not  allow  the  former  decreet  to  be  extraetcd. 

No.  8.    1 786,.  Dec.  17.    Earl  of  Sutherland  o^m^  Dctxbars. 

The  Lofds  adhered  to  the  Ordin«ry^s  interieeutcHr,  and  remitted  to  a  Conunittee  to 
prevent  that  vile  practice  of  cutting  or  altering  summonses  after  they  are  insisted  in.. 

No.'  9.    1 787>  Nov.  22.       Hume  against  Hume.. 

This  being  a  transference  in  a  contravention  of  lawburrows,  in  which  an  act  ha4.^)eeii 
pronounced  but  not  extracted,  the  Lords  found  that  the  pursuer  could  not  amend  his 
libel,  and  remitted  tp  tiie  Ordinary  to  prpceed  acoQr^mg^j,  paiSvtdfHyupqpi.tiiepqnsuca^ 
title.  This  arose  from  a  difficulty  that  occurred  to  the  Bench^  Whether  such  a  ooiitra<^ 
vention  descends  to  executors  or  to  the  pursuer  the  heir  P 


No.  10.    1 7S8,  Jan.  6.    Cbeditobs  of  WiMKAitf  of  Eyemouth, 

See  Note  of  No.  12»  voce  Bankrupt. 

No.  11.    1 789,  July  1 7.    GoBDON  againat  C astlemain. 

I  keep  this  because  of  a  point  in  it  a  little  delicate^  Whether  during  the  dependence  of 
A  process  here,  the  party  can  take  out  the  paper  and  sue  in  another  country,  or  whether 
doing  so  is  a  contempt  q£  authority  ?  By  plurality  we  found  it  no  foundation  for  a  sum-* 
mary  complaint* 

No.  12-    I74il,  June  5.    Sir  James  Stewaet  of  Btirray  offaifist  Gray* 

This  was  a  process  at  the  instance  of  13  pursuers  i^sanst  17  defenders  for  14  acts -of 
oppressbn  wherein  Sir  James  Stewart  was  defender.  The  Ordinary  found  the  process 
cannot  proceed  at  the  instance  of  the  whole  pursuers  but  only  at  ^the  instance  of  any  one 
of  them ;  and  the  Lords  adhered  with  this  qualification,  tluit  where  two  or  more  uxm- 
aggrieved  by  the  same  fact  they  m^  join  together. 

No.  IS.    t74U  July  20,  29.    Black  against  George  Gordon. 

The  Lords  granted  to  Black  the  pursuer  letters  reoommendatoiy  to  the  Parliament  of 
Bourdeaux  to  certify  what  is  the  law  of  France  as  to  certain  points  on  which  the  decision 
of  a  cause  in  this  Court  depends,  and  recommended  to  Amiston  and  me  to  search  prece- 
dents as  to  the  form  of  such  letters.  The  clerks  shewed  us  one  late  precedent  betwixt 
1720  and  173P,  whei)e  th^  clerk  wrote  the.letter  by  authority  of  the  Court,  i^  had  the 
iMii  of  Court  appended ;  but  tliat  form  seemed  inoongruous. 

No.  14.    1742^  Juue  2.    Magistrates  of  Forear. 

In  this  reduction  of  election  of  Magistrates  the  days  of  compearance  in  the  libel  being 
blank  when  insisted  in,  and  upon  challenge  being  filled  up  the  19th  and  26th  November,, 
(the  execution  being  in  general  to  the  days  contained  in  the  summons)  and  the  defenders' 
copies  being  produced,  one  of  them  was  to  19th  and  35th  November  the  rest  to  19th  and 
27th,^  the  Lords  sustwied  th«  nullity  to  cast  tlir  process,  and  altered  Monzie'^s  interlo* 
Qutor,  quibusdom  rcnii.  inler  quoi  egpi  but  tlie  President  and  Arniston  positive  for  the 
interlocutor. — IQth  June,  Adhered  by  tlie  Presidents  casting  vote. 

No.  15.     1 743,  Nov.  28.    Hunter  against  Hajmilton. 

T^K  cpMStim  caiw  to  thih  Whetl^er  %  defender  after  proppning  imprbb^n  and  the 
pursuer  abiding  by,  the  defender  may  pass  from  his  imprubation  and  recur  to  other  de- 
fences, when  no  term  or  diKgenee-  for  proving  bas>  been  assigned ;  for  if  the  defender 
Hunter  could  pass  from  his  improb^n  when  he  gave  in  his  petitbn  to  us,  and  w«  gave 
our  interlocutor  appointing  it  to  be  answered,  nothing  that  passed  afterwmds  befofa  the 
Ordinary  ought  to  bar  him  ;«--»and  we  agreed  to  alter  and  to  admit  him  to  his  defence. 
But  we  repelled  the  defence  itsctf  that  the  bond  was  recited  of  a  F^^g  date. 
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No.  16.    1744,  Dec.  11.    Herdman  against  YouNa. 

Herdman  having  commission  from  some  feuar^  and  inhabitants  of  Stonehive,  dated 
1741 9  ndsed  in  1748  jreduction,  improbation,  and  declarat(nr  against  York^BuUdings  Conn 
pany,  and  others  having  commissions  from  them  as  Bailies,  Treasurers,  Clerks,  and  other 
officers  in  Stonehive,  to  have  it  found  that  the  feuars  had  the  nomination  of  these  officers, 
«— and  in  the  same  summons  engrossed  in  the  form  of  a  criminal  libel  a  charge  against 
John  Young,  town-^erk,  of  a  number  of  grievous  oppressions  committed  by  him,  not  on 
the  pursuer  but  on  many  persons,  a  few  named,  but  some  hundreds  not- named,  in  the 
shire  of  Kincardine,  in  Young^s  several  offices  of  Clerk  of  Stonehive,  SlicriflP-^lerk  and 
Sheriff-substitute  of  Kincardine,  and  Clerk  to  the  Peace,  concluding  a  declarator  of  infamy, 
incapacity,  fraud,  &c.  This  I  reported  on  memorials.  Found  that  part  of  the  libel 
incompetent,  injurious,  and  defamatory,  fined  the  pursuer  in*L.10  sterling  to  the  poor, 
and  in  the  full  expenses  to  Young,  and  ordered  that  part  of  the  libel  to  be  delete-o^N.  B. 
The  pursuer  had  printed  this  libel  and  sent  sundry  copies  north,  and  after  raising  it  had 
obtained  a  commission  from  ^ht  persons  not  in  the  first  commission  to  prosecute  it  The 
Lords  seemed  to  think,  tliough  the  parties  injured  had  been  compliuners,  that  yet  such  a 
cumulatio  actumum  as  joining  this  with  the  reduction  and  declarator  was  incompetent. 
2dly,  They  also  doubted  of  their  own  power  to  judge  such  an  accusation,  where  the  pur- 
suit was  principally  or  solely  ad  vindictam  publicam  and  not  for  reparation. 

No.  17.     1 746,  July  11.  A.  against  B. 

Keported  by  Drummore  without  naming  parties,  a  summons  wrong  filled  up  in  the 
days  of  compearance.  The  summons  being  dated  May  1744  was  executed  in  June,  and 
the  blanks  were  filled  up  to  3d  and  13th  June  next,  which  was  before  the  execution.  The 
pursuers  craved  to  amend  the  summons;  and  the  question  was  whether  they  could  be 
allowed  or  not  f  and  it  earned^  not,  by  the  Presidents  casting  vote,  rtmi.  inier  alio$  Tinwald 
ft  me. 

No.  18.    1 749,  Jan.  6.    Creditoes  of  Bain  of  TuUoch,  viz.  Sir  Hekrt 

Monro  against  Bain  and  his  Creditors. 

Find  that  the  sale  cannot  proceed  on  a  summons  not  contuning  the  whole  lands  belong*, 
ing  to  the  common  debtor,  though  the  lands  omitted  were  lands  to  which  he  succeeded 
but  was  not  entered. 

Ko.  19.  1751,  July  18.  Heritors  of  St  Ninians  against  Kirk-Sessiox. 

In  a  process  at  the  instance  of  the  henten  of  St  Ninians  against  the  Minister  and  kirk- 
aessioB  to  account  for  the  poors^  money,  and  to  exhibit  all  books  and  jiapers  toudiing  the 
poor,  two  of  the  elders  having  been  omitted  to  be  summoned,  whereof  one  had  not  attended 
the  sesncm  for  «oBie  years,  Lord  Minto^  Ordinary,  gave  an  incident  diligence  for  sum. 
ttoning  them;  but  on  a  ledaiming  petition  to  us,  we  aU  dmight  that  they  could  not  be 
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called  by  an  inddent  no  mare  than  the  other  members  of  session,  and  that  till  thej  were, 
summoned  on  the  prindpal  summons  the  session  was  not  called ;  and  therefore  remitted 
to  the  Ordinary  to  the  end  that  he  might  sustun  the  objection. 

No.  SO.      1751,  Nov.  22.     Alexandeu  Ibyike  against  Alexander 

Ramsay  Ievine. 

In  the  reduction  agiunst  Ramsay  Irvine  of  Sapphock,  of  a  very  irrational  settlement 
made  by  the  deceased  Sapphock,  in  his  infant  daughter's  contract  of  marriage  with 
Ramsay,  upon  the  head  of  imposition  and  incapacity,  the  widow  Lady  Sapphock  being 
adduced  a  witness  by  the  pursuer,  was  objected  to  on  the  head  of  malice  and  ill-will ; 
but  as  the  objection  was  in  two  general  terms,  it  was  spelled,  and  the  witness  admitted 
and  purged,  but  reprobators  protested  for,  and  thereafter  the  defender  a]^lied  by  a 
petition  for  diligence  to  cite  witnesses  to  prove  reprobators,  and  condescended  on  very 
strong  qualifications  of  malice  and  ill-will,  and  many  witnesses  of  credit  to  prove  them^ 
and  further  oiTered  to  prove  that  she  had  instigated  the  process,  and  given  partial  counsel ;. 
and  28th  Jupe  last  he  was  allowed  a  proof  before  answer*     The  pursuer  reclaimed,  and 
insisted  that  the  objection  of  malice  being  repelled'before  examining  the  witness,'  it  could 
not  be  received.    8dly,  That  nothing  is  suffident  to  reprobate  a  witness  but  what  will 
prove  a  witness  perjured ;  that  malice  is  animi^  and  not  capable  of  such  a  proof,  and  that 
nothing  is  competent  by  way  of  reprobator  but  what  falls  under  the  senses.     And  for 
these  reasons  (as  I  am  told,  for  I  was  in  the  Outer-House)  the  Lords  altered,  and  refused 
the  reprobators  ;•— whether  rightly  or  not  I  confess  I  doubt  Our  law  admits  no  objections 
against  witnesses  but  what  are  instantly  proven,  and  therefore  it  is  that  reprobators,  if 
duly  protested  for,  are  admitted  even  after  deponing,  and  therefore  I  apprehend,  that 
whatever  would  be  admitted,  if  instantly  proven  before  deponing,  ought  to  be  admitted 
by  way  of  reprobator.  Malice,  it  is  true  is  actus  animi ;  but  if  that  reason  be  good,  it  would 
exclude  all  proof  by  witnesses  of  malice,  however  strongly  qualified,  even  before  deponing ; 
but  our  law  books  {nx>ve  the  contrary.  Stair,  p.  695,  (717)  Diet  Verb.  Witness  ;  for  where 
mjuries  are  attrocious,  law  so  far  presumes  malice,  as  not  to  credit  them  as  witnesses ;  and 
instigating  the  process  and  giving  partial  counsel  are  faults  capable  of  proof ;  and  these 
are  matters  on  which  witnesses  are  not  of  course  interrogated,  though  they  are  said  to  be 
purged  of  partial  counsel,  yet  that  means  no  more  than  having  received  partial  counsel ; 
i— I  doubt  if  there  b^  good  reason  for  refusing  a  proof,  to  weaken  or  discredit  a  witness^'s 
testimony,  though  it  could  not  entirely  reprobate  it,  since  such  objections  and  proofs  are 
admitted  before  his  deponing. 

No.  21.     175 1,  Nov.  Sa.     BuiiNETT'is  Trustee  against  Elizabeth 

Barrow,  (Browk)  &c. 

See  Note  of  No.  40,  voce  Adjudicatiok. 

No.  22.    1752,  Feb.  26.    Duke  op  Norfolk,  &c.  SuppUcants. 

TwEY  represented  that  they  had  pursued  process  of  ranking  and  sale  of  the  Company's 
^eatates,  and  executed  it  in  tenna  of  the  act  23d  NoYemher/17il»  but.  found  tbe^re  were 


two  parish  kirks  called  Kinnaird,  tbat  the  summons  dioidd  li«?e  been  vseecutcd  at  bodi  t£ 
them,  but  waa  only  executed  at  one  of  Aem,  and  it  was  uncertain  wfaidi,  and  tfaeiefore 
prayed  for  our  warrant  for  letters  of  incident  diligenoe  for  citing  the  Company  imd  the 
creditors  at  these  two  parish  kirks  on  21  and  6  days ;  which  the  Lords  granted^  and 
ordered  the  executions  to  be  recorded  in  terms  of  that  act ;  mt  sdtwmmodoy  ml.nuixi^  ttm* 
tentey  because  tliat  was  a  method  of  citing  edictally  all  persons  having  or  pretending  to 
have  interest,  estabhshed  by  proper  authority,  and  that  had  been  observed  above  40 
years ;  and  though  we  might  alter  it  and  make  a  new  and  different  regulation,  yet  till 
that  was  done  it  was  binding  even  upon  us,  and  we  had  no  dispensing  power  to  dispense 
with  it  viafactly  especially  ance  the  persons  concerned  neither  were  nor  oould  be  in  the  field, 
the  question  being  only  in  what  manner  they  should  be  summoned.  Vidt  contra^  36tb 
June  1769,  (No.  24  infra.) 

No.  23.    1 752,  June  3.        Anderson,  Supplicant. 

A  PETITION  of  Anderson's  complaining  of  the  Magistrates  of  CJanongate'^s  interlocutor 
in  modifying  his  aliment  on  the  act  of  grace,  was  found  incompetent  without  an  advo- 
cation. 

No.  24.    175^,  June  26.    Hamilton  against  DalgletsM. 

The  heir  of  the  common  debtor  was  minor,  and  the  pursuers  had  neglected  to  call  his 
tutors  and  curators  at  the  market  cross,  and  Justice-Clerk,  Ordinary^,  gave  them  a  diliv 
gence  to  call  them.  The  defenders  reclaimed.  The  President  was  dear,  that  no  person 
necessary  to  be  called  originally  in  a  process  could  be  called  by  a  diligence.  And  on 
advising  bill  and  answers,  we  found  without  a  vote  that  the  tutors  and  curators  could, 
not  be  called  on  a  diligence.  Vide  contra,  26th  February  1753,  Duke  of  Norfolk  and 
Creditors  of  York  Buildings  Company,  No.  22,  supra. 

^       •  •  ^ 

No.  25.     17^2,  Dec  1^     Me  John  <5ouL.ME  agamst  Tme  Hbir  and 

Trustees  of  Mueray  of  Cherrij^teees. 

Mr  Goulbie,  as  having  a  gifl  of  vltimua  haret  to  the  last  heir  of  Maison-dieu,  pursued 
declarator  ^vith  reduction  of  a  disposition  to  Murray  of  CherHetrees,.  which  came  before 
me,  and  was  fully  litigated,  and  after  some  no-processes,  determined  both  by  me  and  the 
wliole  Court.  I  took  the  principal  cause  to  report ;  and  informations  on  both  sides  were 
drawn ;  but  before  report  CheiTietrees  died,  and  the  process  was  transferred  against  his 

« 

son.  And  when  I  came  to  make  my  report,  a  lawyer  for  the  son  appeared,  and  declared 
he  did  not  rejnresent,  and  was  ready  to  renounce ;  upon  which  the  Lords  gave  decreet  for 
the  pursuer,  which  bore  in  common  form  to  be  on  my  report,«-»it  also  mentioned  the  said 
compearance.  On  thid  decreet  he  pursued  maiils  and  duties  against  the  tenants ;  and 
Cherrietrees  having  executed  a  trust  deed,  the  cause  was  by  them  advocated,  and  the 
question  was.  Whether  they  Cotlld  be  heard  after  that  decreet  inforoy  or  whether  it  was 
a  decreet  inferp  f  I  thought  it  Was  not,  nor  could  not  be  so  agadnst  the  defunct,  because 
there  never  was  any  deereet  m  bis  hfe,  «nd  not  against  llie  son,  who  was  willing^  to  re^- 
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nounce ;— and  accordingly,  28th  Noyember,  the  Lords  found  that  the  trustees  might  be 
heard^  notwkbatanding  t]ie  decreet  Lord  Advocate  rechdmedi  and  insisted  that  it  was  a 
decreet  in  foro,  the  cause  fully  debated,  and  no  more  could  have  been  said  were  Cher*. 
rieti«es  still  alive ;  that  by  t6e  regulations  a  party  oompearix^  cannot  pats  ftom  his  com- 
pearance, See.  But  I  obeerved,  that  in  the  question  whether  it  was  a  decreet  inforfs  ^ 
argument  would  have  been  as  strong  if  Cherrietrees  had  died  befi»«  any  debate  in  €au$a> 
after  or  even  during  the  debate  about  the  no-processes ;  that  if  any  new  defence  occurred 
to  Cherrietrees,  it  was  competent  any  time  before  decreet,  but  ii  it  was  a  decreet  inforo^ 
the  trustees  were  barred  by  competent  and  omitted  ;  that  probably  the  Court  would  not 
aher  their  djptmon  if  nothing  new  was  pleaded  that  was  not  in  the  former  informations, 
(though  in  fact  they  never  were  reported  by  me,)  but  I  thought  they  could  not  be  barred 
by  the  decreet  from  pleading  any  thing,  fer  that  it  was  not  a  decreet  in  foro.  And  the 
petition  was  refused  nenu  con,     13th  December  1753. 

13th  June  1753,  Margaret  Morison,  an  infant  about  15  years  of  age,  l>aving  sxxcn 
ceeded  to  her  uncle  in  the  lands  of  Maison-dieu,  and  being  an  infant  of  a  sickly  constitu- 
tion, disponed  them  to  Murray  of  Cherrietrees,  and  died  in  two  or  three  weeks.  Professor 
Crowdie,  her  uncle,  by  her  mother,  applied  to  the  Crown,  and  obtained  a  gifl  of  tdiimus 
harta^  and  pursued  reduction  of  Cherrietrees^s  disposition  on  death-bed  and  minority^ 
which  came  before  me  first,  as  is  marked  wpra^  12th  December  1753.  The  defence  is 
now  taken  up  by  Cherrietrees'*s  trustees,  who  alleged,  1st,  that  though  this  was  called  a 
right  as  ultimus  hares,  yet  in  reality  it  was  no  succession,  the  King  was  no  heir,  but  quasi 
harts^  and  had  right  to  the  estate  only  as  bona  vacantiay  and  therefore  can  neither  reduce 
on  death-bed  nor  on  minority.  2dly,  That  the  gifl  was  obtained  by  subreption  or  ob- 
reption.  On  this  report,  we  found  unanimously,  that  the  objection  of  death-bed  was 
competent  to  the  Crown^s  donator ;  and  one  consideratioa  that  moved  me  was,  by  our 
most  ancient  law,  feudal  rights  could  not  be  transmitted  without  consent  of  the  supe- 
»N%  and  theosftae  nether  ky  testment  nor.oa  dudiuhed,  not  even  in  prejudice  of  the 
King.  But  we  were  more  doubt^  as  to  tlia  reason  of  minority,  and  therefiire  did  not 
decide  it  And  we  fiiinid  ike  qvaKficadoos  of  subreptien  or  obrepdon  condescended  on 
not  suffici^it ;  bat  in  this  last  Eilkenran  diSiered.  Another  point  was  also  stirred  at  the 
nfortj  by  the  Lord  Advocate,  that  the  objec^n  of  subreption  or  obreption  was  not  oom^ 
petent  to  one  who  derived  no  right  aad  had  no  gifi  fSrem  the  Crown ;  but  as  this  point 
had  not  been  pteadtd  be&ie  the  Ondmaiy,  nor  reported,  we  did  npt  dedde  it  31st  July 
Adhered  unanimously. 

* 

No.  27.    1 758,  Aug.  8.    Withers  against  Harle y. 

WiTHEBs  petitioned  the  Court  to  advise  his  cause,  that  was  enrolled  in  both  our  ordi* 
nary  and  concluded  cause  rotts,  out  of  its  course,  because  if  it  waited  its  course  of  the 
roll,  he  was  in  hazard  to  lose  his  debt,  Harley  being  vergens  ad  inopiam.  I  objected  tbe 
11th  and  12th  articles  of  the  reguktlons  1673,  which  we  read.  But  notwithstanding 
thereof  the  Court  granted  the  petition^  and  called'  and  advised  the  cause. 
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No.  28.    nss,  Aug.  9.    Mr  John  M'Leod  Offomst  Thomas  Dunbast. 

Thomas  Dundas  sued  Mr  M^Leod  to  lestore  to  him  some  ooIUers  that  had  some 
years  before  been  bound  colliers  at  his  ooalj  but  had  for  three  years  served  in  M^LeodV 
ooal-heugh;  but  during  the  dependence  spirited  away  the  ooUiers  from  him.  Mr 
M^Leod  preferred  a  complaint,  and  upon  answers  we  ocdered  the  coUierii  to  be  restored^ 
because  nthil  innovatidum  pendiU  lite. 

No.  29.    1754,  Feb.  1.    Sinclair  of  Rattar  against  Sinclair  of  Ulbster* 

A  paoor  of  Rattar^s  propinquity  to  certain  ancestors  being  allowed  before  answer^ 
Woodhall  marked  that  the  proof  was  clear,  but  because  it  was  before  answer,  sent  it  to 
the  ordinary  action  roU.  Kattar  compliuned,  because  till  it  was  advised,  he  could  not 
enter  to  his  lands,  that  being  objected  to  bar  him  from  quarrelling  his  superior  UlbsterV 
aplitting  his  superiority.  Though  the  regulations  1695  make  no  exception  of  acts  before 
answer,  some  of  us  thought  that  such  proofs  should  not  go  to  the  summar-cause  roll ; 
however^  in  respect  of  tlie  specialty  of  this  case,  we  ordered  it  to  be  enrolled  there. 
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No.  1.    1744,  July  19.    Hamilton  Gordon  agaiwt  Catanach. 

As  this  was  a  question  upon  the  election  of  a  Ftofessor  of  Civil  Law  of  the  Old  College 
of  Aberdeen,  and  the  ease  pretty  curious^  and  the  papers  well  written,  for  diat  reason 
ihiefly  I  keep  the  papers.  The  majority  found  Cataaach  not  capable  of  bdng  elected, 
and  found  Mr  Goidon  capable,  and  therefore  ibond  him  duly  elected  My  humUe 
^nion  was,  that  anther  Kji  them  was  capable  upon  their  foundation,  but  that  m  the 
present  ntuation  of  affairs  both  were  capable,  and  therefore  that  Cataaadi  was  duly 
dbctad.    4th  December^  The  Lords  adhered.    This  was  reversed  in  Parliament  1T4& 


PROMISSORY-NOTK 


Na  1.    17S9>  Feb.  d.        Forbrb  againH  Innes. 

Thp.  question  was.  Whether  a  promissory-note  is  arrestable  in  prajudioe  ofaii  oneztdA 
indoiBee?  The  Lords  found  unanimously  t^tit  was,  except  the 
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No.  2.    174fl,  Dec  2.  A  offainst  B. 

The  Lords  refused  to  sustain  indorsations  of  promissory-notes,  the  indorsations  not 
being  holograph,  and  would  not  ordain  the  money  to  be  paid  on  caution,  and  therefore 
passed  the  bill  of  advocation* 

No.  8.    1751»  Dec.  IS.    Moncbi£FF  against  Sm  William  Mokcbieff. 

See  Note  of  Na  53,  voce  Bill  of  Exchange. 
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No.  2.    1785,  Feb.  11.    Pattison,  &c.  against  Wilson. 

Thx  Iiords  refused  the  bill,  and  would  not  even  find  it  relevant  by  the  defender's  oath 
that  he  paid  no  money  for  the  discharge  by  the  kirk-treasurer. 

No.  8.      1786^  Jan.  2.     Pbocubator-Fiscal  of  Edinburgh  agninsl 

Campbell. 

Ths  Lords  found  the  libel  proveable  by  the  party^s  oath,  and  found  that  Campbell 
might  bring  Stewart  as  a  witness  to  prove  his  exculpation  or  alleviation.. 

No.  4.    1788,  Dec.  12.    Db  Arnot  against  El.  Young. 

The  Lords  seemed  all  to  agree  that  a  proof  of  cohabitation,  and  the  defender's  delibe- 
rately and  lolemnly,  on  several  occasions,  owning  his  marriage,  especially  where  a  child 
was  procreate,  was  a  habile  way  to  prove  a  marriage,  without  a  direct  proof  of  the 
actual  celebration,  or  of  habit  and  repute  in  the  sense  of  the  law.  They  also  agreed 
that  the  pursuer'^s  sister  and  aunt  would  be  habile  witnesses  for  proving  the  actual  cele- 
bration ;  but  Royston  and  Amiston  thought  them  not  habile  to  prove  this  cohabitation 
.and  owning  the  marriage,  notwithstanding  the  proof  already  brought  that  the  pursuer 
enjoined  secrecy  to  every  body,  and  2dly,  that  the  witnesses  already  adduced  referred 
to  the  sister  and  atint  as  present  at  those  meetings.  But  it  carried  by  a  great  majority 
to  approve  the  Commissaries*  interlocutor,  admitting  them  cum  nota^  and  to  refuse  Dr 
Amot's  bill  of  advocation.    Mc  rcfircntc. 

No.  5.  1789,  Nov.  27.   BoNTEiN  against  The  Creditors  of  Buchanan. 

The  Lords  agreed  that  this  Court  must  execute  the  sentences  of  the  criminal  Court,  9b 
far  as  is  proper  or  competent  to  our  jurisdiction ;  but  as  the  sentence  of  the  criminal 
Court  in  this  case  mentioned  nothing  of  damages,  t^ey  thought  the  verdict  Was  no  pr^h 
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batio  probata  of  the  breaking  even  of  houses  or  of  the  theft,  me  quidem  reniiente.  The 
President  thought  that  it  would  be  phAaiio  probata  against  the  party  htm^f,  but  not 
against  .the  creditoiB.  But  the  other  Lords  did  not  seem  to  be  of  that  o[Hnu>n.  However, 
they  agreed  that  the  interlocutor  should  be  so  expressed,  that  it  is  not  probatio  prtsbaia 
against  the  creditors,  because  that  is  the  ease  before  us ;  and  having  exiusined  the  parti« 
cular  testimonies,  found  they  are  not  suffident  evidence  of  the  fact. 

No.  6.     1 740,  July  24.    Leith  of  Leithhall  against  Gordon, 

See  Note  of  No.  fi,  voce  Compevsation. 

No.  7.    1747»  June  19.    Mrs  Kennedy  against  Mrs  J:ban  Campbell. 

In  this  most  extraordinary  case  of  t^e  deceased  Carrick'^s  two  marriages,  we  all  agreed 
that  Mrs  Campbell  having  without  challenge  lived  20  years  with  Carrick  as  man  and  wif  e^ 
and  even  owned  as  such  by  Mrs  Kennedy  ;  that  Mrs  Campbell  has  all  the  civil  rights  of 
a  lawful  wife  and  her  chiMren  of  lawful  children ;  therefore  we  altered  Amiston^s  interlo- 
cutor, and  remitted  with  an  instruction  to  allow  Mrs  Kennedy  no  proof,  retsA.  Amiston 
and  President,  because  Mrs  Kennedy  might  yet  be  prosecuted  for  adultery,  and  might 
suffer  in  her  character  which  this  might  prevent;  but  reversed  in  Parliament  6th 
Februaxy  1749,  and  even  g^ven  up  by  Mr  Erskine  Lady  Carrick^s  counsel  as  untenable,, 
as  Mr  Al.  Ross  her  solicitor  wrote.  How  different  are  the  opimons  of  men  in  this  mortal 
state !— 28th  July  1747. 

In  the  case  marked  28th  July  1747,  betwixt  Mirs  Jean  Catnpbel,  refiet  of  Mr  Joha 
Campbell  of  Mamore,  and  Mrs  Magdalen  Cochrane,  relict  of  Kennedy,  who  pur- 

sued a  declarator  of  her  marriage  with  Captain  Campbell  of  Carrick  prior  to  Mrs  Jeaa 
Campbeirs  marriage  With  him,  Mrs  Kennedy  haivbg  Appealed  oiff  judgment  was  of  eonseilt 
reversed  6th  February  1749,  and  the  Commissaries  interlocutor  allowing  a  proof  before 
answer  affirmed.  That  proof  was  accordingly  brought  on  both  rides,  and  the  Commissaries 
found  the  defenders  ouvert  cohabitation  with  Carrick  as  man  and  wife  from,  the  beginning 
of  1726  till  he  went  abroad  in  1743  proven,  and  found  the  pursuer^s  prior  marriage 
libelled  .not  proven,  dismissed  her  process^  and  found  the  facts  proved  by  Mrs  Jeaa 
Campbell  relevant  to  infer  marriage.  The  pursuer  offered  a  IbiU  of  advocation,,  which 
witli  the  answers  was  reported  by  Murkle,  and  the  cause  heard  at  the  Bar  two  days,  and 
we  unanimously  refused  the  bill.  The  President  was  not  with  us  at  advising,  but  was  of 
•pinion  that  the  pursuer  had  not  proved  her  marriage.  She  produced  an  acknowledg-^ 
Bient  of  marriage  holograph  of  Carrick  dated  ^  July  1724,  but  mendcmed  neither 
minister  nor  witnesses  to  the  marriage,  nor  was  the  writing  witnessed,  but  she  brought  a 
proof  by  two  different  witnesses  but  far  from^  being  unexceptionable  of  their  having  seen 
it  before  the  time  that  the  defender  said  she  was  married,  viz.  9th  December  1725,  andL 
4Qso  proved  familiarities  between  them,  such  as^  Carrick'^s  being  secretly  conveyed  to  hep 
bed.chaml)er  at  midnight,  and  sometimes  being  with  her  all  n^lit*  But  there  were 
wiatty  and  violent  presumptions  against  her.— 19th  June  17&1. 
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No.  8.     1748,  Nov,  2.    Duke  of  Goedon  agaimt  Lady  (Jordon. 

Tak  Lords  found  that  the  proof  taken  in  the  process  1731  uid  the  submission  1725 
eught  to  be  repeated  here,  ^^  reserving,  &c.  to  witnesses ;""  and  find  the  defender  liable  to 
tepeat,  unless  she  can  show  that  the  balance  ixught  Imvq  beeu  reduced  to  a  smaller  sum. 

No.  9.    1 750,  Feb.  27.    FoEBES  ugainxt  Countess  of  S^bathmoee. 

Gcoaox  FoaBEs,  who  had  been  my  Lady^s  lireiy  servant,  sued  a  process  of  adherence 
agunst  her  and  libelled  actual  maniage  8d  August  1745, — ^living  as  man  and  wife  till 
KoTember  1745  in  Scotland,  when  finding  herself  with  child  they  took  shipping  together 
%x  Holland  and  lived  there  as  man  and  wife,  and  she  brought  forth  a  daughter  w1k>  was 
publicly  bapt»ed,->-her  coming  home  to  sound  her  friends^  inclinations,  but  leaving  hiiti 
who  durst  not  come  home  becausehe  had  been  in  the  late  llebellion,  but  gave  him  kredit 
for  L.  1000  to  trade  with,-»^uid  thereafter  employing  people  to  treat  with  him  \o  pass  fixilti 
tbe  marriage  ton  a  sum  of  money ;  but  he  owned  he  was  doubtful  of  being  able  to  prove 
the  actual  marri^ge^  and  either  would  not  or  could  not  name  the  celebrator,  who  be  said 
was  provided  by  the  Lady.  The  Commissaries  allowed  him  to  prove  the  actual  marriage, 
and  before  answer  to  prove  all  facts  and  circumstances  tending  to  make  out  the  cohabita- 
tion as  husband  and  wife  in  Scotland,  but  superseding  the  proof  of  cohabitation  in  Hol- 
land till  the  other  proof  be  concluded.  Both  parlies  presented  bills  of  advocation ;  the 
Lady  for  allowing  him  imy  proof  at  all,  because  he  was  doubtful  of  bringing  a  direct 
proof  of  the  actual  celebration ;  Forbes  on  the  other  hand  for  superseding  the  pioof  of 
«)habitation  in  Holland.  None  of  us  made  any  cKffieulty  of  nftuing  my  Lady^s  bill ;  but 
we  diffaped  as  to  the  other.  The  chief  argument  for  the  interlocutor  was  that  cohabita- 
lion  in  Hdland  even  as  man  and  wife  does  not  infer  marriage  without  proclamation  of 
banns,  or  rather  as  the  President  observed,  without  appearing  before  the  burgomaster  and 
yegistering  their  names.  On  the  other  hand  the  President  pbserved  two  cases  in  the 
Court,  one  of  Hamilton  of  Grange,  which,  had  been  brought  here  in  several  different 
shapes,  first  by  repeated  advocations  from  the  Commissaries,  afterwards  by  suqoension,  and 
also  by  reduction,  in  which  at  last  he  was  himself  one  of  the  counsel,  where  the  question 
cxx:urred  and  was  fully  argued,  and  a  proof  followed  of  cohabitation  in  England  ;  and  in^ 
a  later  case  of  Lord  Semple  the  Court  refused  a  proof  of  cohabitation  at  Gibraltar, 
only  because  they  would  not  condescend  on  the  witnesses.  That  though  nothing  could 
have  the  dvil  efiect  of  marriage  in  Scotland,  but  celebration  ncnnbm,  legem  loci^  yet 
uonaemus  et  copub  even  in  Scotland  would  make  a  good  marriage  in  Scotland,  and  it  was 
not  an  agreed  point  whether  cohabitsuion  in  Holland  wotdd  not  have  the  same  eflfect ;  but 
that  was  not  here  tlie  question,  but  the  proving  a  marriage  entered  into  in  Scotland,  when 
subsequent  cohabitaUon  in  Holland  would  have  a  strong  e£Eect ;  that  it  did  not  signify 
whether  the  pursuer  knew  or  did  not  know  who  was  the  celebrator,  yea  even  though  it 
bad  been  another  footman  ;  the  consensus  de  presenti  and  the  subsequent  cop\da  would 
make  a  marriage.  I  was  of  the  same  opinion,  and  observed  the  danger  as  well  as  ex- 
pense of  dividing  the  proof  without  necessity.  The  incoaveniency  insisted  op  of  expot*- 
ing  characters  did  not  move  me  after  the  process  had  gone  thus  far.  And  as  to  the  last, 
that  as  for  the  most  part  the  celebrator  is  provided  by  the.  husband,  the  poor  woman  very 
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seldom  knows  in  clandestine  marriages  whether  he  Lb  a  Minister  or  not  The  Lords 
remitted  with  instruction  to  the  ComiTiissaries  to  allow  the  pursuer  to  prove  all  facts  and 
circumstances  of  the  cohabitation  in  Holland  at  the  same  time  with  the  proof  alreadj 
allowed.  Pro  were  President,  Dun,  Monzie,  Murkle,  Shewalton,  Drummore  reporter, 
ti  ego,  '  Con.  were  Minto,  Strichen,  Kilkerran. 

No.  10.     1752,  Dec.  15.    Pennycuick  irgwwM*  Grinton. 

John  Gbiktok  having  got  Ann  Penyaiick  with  child  under  promise  of  marriage,  she 
after  her  delivery  sued  him  before  the  Commissaries,  and  specially  libelled  the  fact,  but 
concluded  only  for  damages  and  the  expenses  of  her  delivery  and  maintenance  of  the  child, 
and  referred  the  libel  to  his  oath.  He  compeared  and  deponed,  and  acknowledged  both 
his  proposing  marriage  to  her  at  different  times  and  the  getting  her  with  child.  AiW 
which  the  process  lay  over  for  some  time,  and  John  Grinton  privately  married  Ann 
Graite  and  brought  her  home  to  his  house  and  lived  With  her  as  his  wife.  Upon  which 
Pennycuick  raised  a  new  libel  before  the  Commissaries,  setting  fintfa  the  fact  as  in  the 
-first,  but  concluding  a  declarator  of  marriage  and  next  a  divorce  because  of  his  adultery 
with  Ann  Graite ;  and  Ann  Graite  raised  a  counter-declarator  of  her  marriage.  A 
proof  being  allowed,  the  Commissaries  found  the  previous  {mHnise  to  Pennycuick  and  the 
getting  her  with  child  proven,  and  therefore  found  the  marriage  proven,  and  found  abo 
Ann  Graite's  marriage  proven,  but  found  that  it  could  not  compete  with  Pennycuick^s 
prior  marriage,  and  found  John  Grinton^s  adultery  proven,  and  therefore  divorced  and 
separated  Pennycuick  from  him,  and  found  him  liable  in  the  expenses  of  her  inlying  and 
the  child^s  aliment  and  expenses  of  process.  Of  this  sentence  a  bill  of  advocation  was 
presented,  whidi  was  this  day  reported  by  Drummore. ,  The  case  is  very  well  argued  in 
the  papers  on  both  udes,  and  we  refused  the  bill  of  advocation  simpliciter ;  sed  multum  remi. 
Dun  et  Kames,  who  thought  that  promise  of  marriage  and  copula  did  not  make  a  marriage 
but  only  inferred  an  obligation  to  solemnize  a  marriage,  and  that  the  marriage  with  Ann 
Graite  was  a  mad  impediment,  with  which  the  President  seemed  both  surprised  and  angry. 
But  Woodball  also  joined  tliem. 

No.  1 1.     1753,  Jan.  2,    Mary  Burn  and  Husband  against  Ogilvies. 

A  covFxaMATioN  in  the  Commissary  Court  was  found  no  sufficient  evidence  of  the 
death  of  pers(ms  said  to  fiave  died,  one  in  the  East  Indies,  and  the  other  in  the  West 
Indies,  because  no  proof  is  required  in  these  Courts  as  there  is  in  all  services,  at  least  of 
habit  and  repute ;  but  any  person  is  confirmed  periculp  petctUis ;  and  therefore  we  adhered 
to  Kilkerran^s  interlocutor  finding  that  the  pursuer  must  bring  further  proof  of  their 
"death. 
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No.  1.     17S4i,  Feb.  16.    Aitken  agaimt  Dewar. 

Ths  Lords  found  the  pursuer  could  carry  on  his  level,  and  that  the  defender  ooiild 
not  stop  him. 
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No.  2.    1 785>  Feb.  1 1  •    Duff  of  Braco  against  Dukp-^  of  Gordon. 

The  Lords  found  that  Braco  may  build  the  bulwark  on  finding  caution  for  ten  year$. 

No.  8.  1736,  Jan.  IS.  Town  of  Edinburgh  against  Colonel  Cathcart. 

Thu  Lords  ordered  me  to  remit  with  the  instruction  that  the  Dean  of  Guild  take  triat 
what  is  the  safest  method,  and*  if  it  be  safest  to  fill  up  the  vault,  that  he  order  it  to  be^ 
done,  and  hear  Colonel  Cathcart  on  the  extent  of  the  value. 

No.  4t    1 738,  July  28.    Town  and  Heritors  of  Nairn  against  Brodie. 

The  Lords  did  not  lay  thar  difficulty  here  where  the  lawyers  put  it,  that  the  water  of 
Nairn  had  continued  in  its  present  channel  all  the  last  summer  and  this.  But  their  difficulty 
was,  Whether  it  being  a  Jtamtn  publicum  and  having  changed  its  channel  though  it  had 
been  but  for  a  mcmth,  whether  any  private  party  could  bring  it  back  since  by  the  change  the 
new  channel  became  jkru  publicif  However  the  Lords  found  Aat  the  town  and  tlie  heri* 
tors  had  right  opere'manufacio  to  bring  back  the  river  to  the  former  channel  being  within, 
their  own  ground.  But  there  was  a  great  diversity  of  opinions,  and  some  thought  the 
bst  words  superfluous,  and  diat  if  they  could  at  all  bring  it  ba^k,,  they  might  do  it  ogerei 
wtrnmrfaclOx  thoujgh  not  within  their  own  ^x>und. 

No.  5.    1 74 1 ,  June  25, 27.    Farquharson  against  Farquharson. 

Thr  questions  were  two ;  First,  'As  to  die  dike  or  bulwark  that  Invercauld  is  bpildin^ 
en  his  own  ground  not  altogether  on  the  ripa  dose  to  the  ripa  of  the  water  of  Cluny,, 
whereby  when  the  water  overflows  its  banks  the  greater  weight  of  water  must  of  course  go* 
over  to  Achindryne^s  grounds  on  the  other  side,,  and  which  bulwark  he  is  building  to  save 
ibout  60  acres  of  ground,,  having  already  destroyed  four  or  five,«-the  question  was,. 
Whether  he  might  lawfully  build'  that  fence,  or  if  he  should  at  least  find  caution  for 
Achindrjrne'^s  damage,  as  in  the  case  of  the  Duke  of  Gtxrdon  and  IiX^rd  Biaoo?  and  the 
Lords  found  he  can  lawfully  build  upon  his  own  ground  upon  the  nde  of  the  water  of 
Cluny  to  save  his  own  grounds..  The  next  question  was.  Whether  Invercauld  could  dig 
a  channel  for-  the  river  Deie  in  a  place  where  the  river  formerly  ruQ  but  new  became 
Achindryne^s  property  aUutdom^  though  of  little  value,  being  all  chingle,  and  that  in  order 
to  save  his  own  ground,  at  least  on  finding  caution  for  damages  ?  and  the.  Lords  unani-^ 
mously  found  he  could  not  touch  Achindryne^s  property  to  save  his  own  ground  Amiston^ 
and  JustipeXllerk  differed  from.  the.  fiirst  vote.. 

No.  6.    1743,  June  22.    Sm  James  Wemyss  against  Anderson; 

A  biU  of  suspension  and  libej?ation  was  reported,:  wherein  sundiy  questions.  What  \s 
#ur  law  with  respect  to  colliers  ?  occurred  ;• — ^particularly  whether  every  collier  in  Scotland 
must  6e  some  body's  property  ?  2dly,  Whether  being  out  of  a  coalmaster's  service  infers 
liberatiba  from  hiin  ?  Sdly,.  Whether  a  coalmaster  when  bis  coal  is  given  up  can  bind  his 
colliers  against  their  will,  to  whom  he  pleases  ?  &c.  &c.  They  passed  the  bill,  and  pr©^ 
bably  these  questions  will  come  again  before  us«^  ^ 
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No.  7.     1 T4S,  Nov.  24.    Fairlie  against  Eahi.  of  Eglintoit.  - 

Eaiijl  of  Eglixton  built  a  mill  on  the  water  of  Irvine  that  made  the  water  regorge 
somewhat  on  a  superior  mill  belon^ng  to  Fairlie,  and  made  it  go  the  worse,  which  occa^. 
sioned  a  process  ;  and  Earl  of  Eglinton  brought  a  proof  by  artists  that  the  heightening 
FarHe^s  mill-wheel  ten  inches  and  widening  the  trough  and  fall  six  inches  would  remedy 
the  inconreniency,  and  offered  himself  to  be  at  the  ehai^  of  the  atterafioa  of  Fairlie*i 
mill ;  and  the  question  was,  Whether  Fairhe  would  be  obliged  in  law  to  aeeept  t£  that 
offer  ?  and  it  was  found  by  a  majority  that  he  might  be  obliged  supposing  it  might  be 
done  with  effect,  and  agreed  to  make  an  interim  cnrder  to  try  whether  the  remedy  proposed 
can  be  effectual.   25th  January,  Altered  by  President's  casting  Tote»  and  5th  June  adhe^. 

No.  8.  1748,  July  5.  Menzies  against  Deans  and  Town  of  Abekdeen, 

The  Lords  found*  that  Pitfodels  cannot  opere  manufach  alter  the  ooifffle  of  die  rivers 
Here  the  river  has  been  encroaching  gradually  on  Pitfodele  upwarda  of  10  yean,  fior  k  ia 
so  long  since  the  first  bulwark  is  proved  to  have  been  built  to  hold  il  oft  I  was  i»  die 
Outer-House,  and  knew  not  whether  the  judgment  was  unantraoust  My  opinion  w«athat 
he  Qpuld  not  alter  it  by  building  in  dkee  Jlumnis  so  as  prejudge  the  town,  which  it  would 
very  probably  have  done,  but  then  I  thought,  that  on  finding  eaudon  de  dtwima  m^Kto^  m 
in  the  case  Lord  Braco  and  Duke  of  Grordon  he  might    82d  November  Adhered. 

... 

No.  9.    1 750.    Not.  2.    M^Kcnstie  of  Rosehaugli  against  Robsbtsoh. 

Mb  M*Kenzie  had  on  the  water  of  Eright  a  timber  work  betwixt  two  rocks,  thatf 
dams  up  the  whole,  and  suffers  no  salmon  to  pass,  commonly  called  the  Keith  of  Rat- 
tray. Hobertson  of  Balnnkeilly,  and  others,  heritors  above  him,  pursued  a  declarator  fbi' 
having  it  removed,  as  contrary  to  law,  with  concourse  of  the  Procurator-Fiscal,  at  least  t<? 
have  it  regulated  in  the  same  way  as  cruives.  There  Was  some  question  on  the  pursuersf 
title,  but  as  one  of  the  pursuers  produced  an  infeftment  containing  salmon-fishing  from 
the  Duke  of  Athole,  who  had  the  like  infeftment  from  the  Crown,  we  sustained  bis  dtle ; 
but  in  respect  of  the  pursuer'^s  infeflments  produced,  as  old  as  1614  and  1682,  in  th^ 
salmon-fishings  of  the  Keith  of  Rattray,  ratified  in  Parliament  1685,  and  immemoxial 
possession,  we  found  that  it  cannot  now  be  taken  away5  five  to  four.  "The  Preadent 
gave  no  opinion. 

No.  10.    1752,  July  S.    Sir  Robert  Gordon  against  Lord  Lyon. 

Though  by  the  19th  act,  22d  Pari.  James  VI.  an  heritor  of  10  chalders  of  victual 
can  build  but  one  pidgeon*house,  yet  Sir  Robert  Grordon  having  46  chalders  of  rent 

•  •  • 

lying  contiguous  within  two  miles,  though  he  has  already  three  j^dgeoa  houses  on  it, 
may  build  a  fourth  within  the  sud  two  miles. 

No.  11.    1 753,  June  1 9.    Earl  of  Hopetoun  agdinst  Mr  Willi amsok. 

Ma  HoBN  obtained  leave  from  the  Earl  of  Hppeton,  and  ^Tought  a  quarry  in  faia 
grounds^  while  the  Earl  was  working  another,  and  Mr  Horn  wanting  a  roUiBg-stone^^seitt 
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to  the  several  quarries,  desiring  the  workmen,  if  they  found  a  proper  block,  to  acquaint 
liim,  and  he  would  gratify  them.     A  block  was  found,  in  the  quarry  wrought  for  Hope- 
toun.    Mr  Horn  was  aequmnted  of  it,  and  sent  his  overseer  there,  who,  with  the  assist- 
ance of  the  Earl  of  Hopetoun^s  quarriers,  raised  the  block,  and  Mr  Horn  gratified  the 
workmen.     Afterwards  fin£ng  that  the  block  could  spare  so  much,  he  cut  off  from  it  a 
«tab,  which  he  dressed  and  put  up  in  his  house,  leaving  the  rest  of  the  block  at  the 
quarry.     Mr  Horn  died,  and  Mr  Williamson  bought  the  estate,  and  Thomas  Herriot 
bought  from  Anderson  servant  to  Mr  Horn  the  stones  he  had  quarried,  but  had  not 
used  or  carried  away ;  and  Herriot,  (who  was  the  overseer  of  Hopetoun^s  quarries) 
shewed  him  the  block  quarried  for  Mr  Horn,  saying  if  he  had  use  for  it  he  might  take 
it,  but  the  Earl  said  he  had  enough  of  those,  and  had  no  use  for  it    Mr  Williamsoa 
wanted  ako  a  rolling  stone,  and  being  told  that  Herriot  claimed  ri^t  to  that  block, 
sent  his  servant,  who  bought  it  from  Herriot  for  56.,  then  sent  and  rounded  the  ends  a 
tittle,  and  carried  it  from  the  quarry  to  Mr  Dalrymple  of  Stair^s  ground,  at  which  Henriot 
assisted,  and  there  he  employed  masons  three  days  to  form  it  into  a  roller,  and  fix 
giidgeensj  and  sent  to  cany  it  to  his  house  of  Foxhall  (alioM  Todshau|i^)     The  Eari 
met  it  on  the  road,  stopped  it,  and  ordered  the  servants  to  leave  it  there  on  the  hig^way^ 
which  they  did,  and  he  fortliwith  made  a  present  of  it  to  his  brother,  Mr  Charles  Hope» 
who  ordered  Herriot  to  send  it  to  Craigiehall  on  the  Monday  after,  that  being  on  Friday; 
and  Williamson  getting  notice  of  it,  went  out  on  Saturday,  and  carried  it  to  FoxhaU. 
The  Earl  immediately  raised  a  process  of  spuilaie  before  the  Sheriff,  which  Mr  William- 
son  advocated ;  and  we  having  given  an  act  hefote  answer,  the  substance  of  the  proof 
18  as  above,  which  we  advised  this  day ;  and  before  advinng,  the  Earl  passed  frovi 
any  pecuniary  consequences  of  any  judgment  we  might  give  as  to  the  property  of  the 
stone.    Some  were  of  opinion  that  the  stone  dug  out  of  the  quarry  for  Mr  Horn*s  use,  of 
which  he  actually  cut  off  a  part,  and  he  having  had  quarrying  leave  in  general  from  the 
Earl,  without  limitation  to  any  place,  the  property  was  in  him,  and  either  transferred  to 
Williamson,  who  bought  his  estate,  or  to  Herriot  by  Anderson.     Others,  (particularly 
Justice-Clerk  and  Kilkerran)  thought  the  property  was-the  Earl's  till  the  stone  was  car- 
ried away,  and  that  it  was  unlawful  for  the  quarriers,  to  whom  the  Earl  paid  day'^a 
wages,  to  quarry  for  Mr  Horn,  and  that  that  could  not  transfer  the  property,  and  that 
the  stone  is  yet  the  EarPs  property,  and  ought  to  be  replaced  where  the  Earl  stopped 
it     Others  again  thought  it  needless  to  determine  the  property  of  the  block,  since  Mr 
Williamson,  though  he  bought  it  from  Heiriot,  had  not  pidd  the  price,  and  owed  it  to 
somebody;  but  thought  that  he  was  a  bona  fidt  purchaser,  and  that  having  formed 
the  block  into  a  rolling-stone,  whereof  the  workmanship  was  of  more  Vidue  than  the 
blcKk,  that  gave  him  the  property  as  much  as  if  he  had  cut  it  into  a  statue,  and  that 
therefore  the  rolling-stone  was  his,  but  that  he  is  liable  to  the  Earl  for  the  value  of  the 
block  ;^^and  the  Court  gave  their  judgment  this  day  in  these  terms.     There  were  two 
questions,  first  as  to  the  property  of  the  roller  as  it  now  is.     And  of  the  opinion  of  the 
interlocutor  were  Minto,  Drummore,  Strichen,  Elchies,  Murkle.    Coil  were  Kilkerralky 
Sames,  Justice-Clerk,  Leven.     Shewalton  did  not  vote.     But  Minto  in  the  chair,  was 
for  the  interlocutor.    On  the  second  question  some  did  not  vote. 

3a 
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No.  1.    1736,  July  21.    Clerks  fl^^tVirf  RoBiEsoK. 

See  Note  of  No.  4,  voce  Mutual  Contraot. 

No.  2.     1738,  July  11.         Cask  of  Bargent. 

When  this  case  was  first  decided,  16tb  July  1736,  it  did  not  appear  to  me  to  be  </ 
great  difiiculty  or  intricacy,  and  therefore  I  marked  nothing  at  that  time,  though,  the 
question  carried  in  favours  of  Sir  Hugh  Dalrymple^  by  the  accident  that  one  of  those 
whose  opinions  were  ogunst  him  was  in  the  chair,  for  the  Court  was  diirided,.  ax  lo  six, 
viz.  for  him  were  Justice-Clerk,  Minto,  Kilkerran,  Tweddale,  Murkle,.  and  I.    Against 
him  were  Royston,  Newhall,  Haining,  Dun,  BahnerioD^  Lercn.    And  the  Presideiit  and 
Drummore  coidd  not  vote,  because  of  their  rdation,  grandfather  and  uncle ;  and  Mouse 
was  nan  liquet ;  and  Strichen  absent     But  after  that  interlocutor,  the  di^te  has  been 
argued  with  much  more  accuracy,  imd  great  labour  bestowed  to  bring  pvocadnts  and 
authorities  from  the  Register  of  Tulzies>  the  laws  of  England,  &c.  which^  togfethtr  with 
Miss  Biichan's  compearance  for  her  interest,  deUyed  the  deci^n  till  this  day,  in  wbkb 
time  the  Bench  had  suffered  a  considerable  alteration  by  Culloden  succeeding  the  Pj^ 
dent,  and  Amiston^s  succeeding  Newhall ;  and  this  day  both  Monzie  and  Strichen  wece 
also  present.     The  first  question  determined  was  concerning  Sir  Hughes  objection  to  tlie 
retour  of  William  Lord  Bargeny,  upon  which  alone  any  pretension  Miss  Buchan  had 
did  depend ;  and  the  Lords  repelled  the  objection,  that  it  did  not  appear  to  have  been 
extracted  out  of  the  Chancy  till  after  Lord  William.'^s  death ;  for  they  found  that  the 
retouring  it  to  the  Chancery  completed  the  right,  and  it  being  found  in  Cliancery,.  they 
found  presumed  Hs  being  retoured  debito  tempore^  unless  evidence  were  given  that  it  was 
not  retoured  till  aAev  his  death.     And  the  Bench  was  unanimous  in  this  interlocutor, 
except  the  IVcsident  and  Strichen,  who  doubted.     But  they  found  that  Sir  Hugh  Dai- 
ry mple  was  by  the  conception  of  the  tailzie  preferable  to  Miss  Buchan  in  the  suooession, 
(only  Justice-Clerk  doubted)  and  in  this  we  all  voted>  and  even  Amiston.    But  in  tbe 
other  part  of  the  competition  betwixt  Sir  Hugh  and  Sir  Alexander  Hope,  Amiston 
would  not  vote,  because  his  niece.  Miss  Dundas,  who  is  also  Sir  Alexander'^s  niece,  is 
next  in  succession  aftei*  Sir  Alexander  and  his  children.    And  though  the  Court  seemed  to 
think  the  ground  of  his  declining  himself  not  sufficient^  yet  he  would  not  ^ve  any  vote 
upon  this  point.     There  was  Httle  aj^guing  on  the  Bench,  it  having  been  so  fully  .argued 
before  both  on  the  Bench  and  in  the  papers.     And  upon  the  quesdon,.  the  former  inter- 
locutor was  altered,,  and  Sir  Alexander  Hope  preferred  ta  Sir  Hugh  in  the  suocessioo,. 
which  happened  by  just  the  like  accident  as  the  former  interlocutor^,  for  including  tlie 
President  we  were  divided  seven  to  seven ;  viz.  for  the  interlocutor,  Royston,  Jusdor- 
Clexkx  Dun,  Balmerino,  Monzie,  Ilaining,.  Leven.   Agsdnst  it  were  the  Prendent,  Miiito> 
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^tricben,  Eilkernm,  Tweddnle,  Murkle,  and  I.  Drummore  could  not  rote;  and 
Amiston  would  not-— JNT.  S.  Justice-Clerk  declared,  the  reason  of  his  altering  his  forcaer 
opinion  to  be  in  consequence  of  the  former  interlocutor  agiunst  Miss  Buchan ;  that  he 
thought  the  foundation  of  Sir  Hughes  preference  to  Sir  Alexander  waSj  that  heirs-femalt^ 
imported  the  same  thing  with  heirs  whatsoever ;  and  if  it  did,  then  he  thought  Mm 
Buchan  preferable  to  Sir  Hugh  ;  but  since  the  Lords,  by  preferring  Sir  Hugh  to  Miss 
Buchan,  had  in  effect  found  t^t  these  two  did  not  import  the  same  thing,  then  he 
thought,  as  a  consequence  thereof,  that  Sir  Alexander  was  preferable  to  Sir  Hugh,^ 
17th  January  1738. 

On  advising  Messrs  Buchans  reclaiming  bill  and  answers  for  Sir  Hugh  Dalrymple  and 
Sir  Alexander  Hope,  (5th  July)  the  Lords  adhered  to  the  interlocutor  17th  January 
last  preferring  Sir  Hugh,  only  Justice-Clerk  and  Stnchen  dissented.  But  as  to  the  com 
petition  betwixt  Messrs  Buchan  and  Sir  Alexander,  many  of  us  thought,  that  in  the 
'inrder  of  suoces^on  settled  by  the  tailzie,  as  Sir  Hugh  and  his  brothers  and  sisters, .  imd 
their  issue,  were  preferable  to  Miss  Buohan  and  the  other  descendants  of  Lord  Williami 
8o  we  thought  she  was  called  before  Sir  Alexander  Hope,  as  descended  of  Mrs  Nicolas, 
though  he  had  no  present  title  to  the  estate.  But  since  Sir  Alexander  stands^  preferred 
by  the  f<nrmer  judgment,  we  agreed  that  he  must  of  consequence  be  preferred  to  Miss 
Buchan.  But  the  President  was  unwilling  to  give  an  express  interlocutor  preferring  her, 
in  case  the  judgment  should  be  altered,  and  therefore  it  was  delayed  till  to-morrow  to 
consider  the  wording  the  interlocutor.— *(See  the  Note  relative  to  tliis  case,  v(kc  Retovr.) 

No.  3«     1799,  Jan.  16.    Waddell  agdinst  Waddell* 

• .  -    -  ^  .     ■     '  •    . 

A  FATHKB  conveyed  his  effects  to  his  two  children,  James  and  Marg^y  Waddell,* 
equally  betwixt  them,  and  ftuling  either  of  them  by  decease  before  marriage  or  majority 
to  the  survivor,  their  heirs,  executors,  or  assignees.  The  daughter  married,  and  her 
husband  was  said  to  be  very  unfrugal,  an^  in  hazard  of  squandering  away  his  wife^s 
means,  wherefore  the  bmther,  when  past  the  age  of  18  years,  inade  a  settlement  of  his 

half  of  the  succession,  which  was  all  in  moveables,  to  his  sister  in  liferent,  and  her  children 

*•  t  .  ■         -  ^      ,         *  ' 

in. fee,. and  failing  children,  to  certain  substitutes,  whom  he  burdened  with  some  legacies, 
in  case  the  succession  should  devolve  tP  them.  This  deed  was  quarrelled  by  the  sister 
as  ultira  vires ;— and  coining  of  course  before  me,  I  reported  it  without  informations ;  and 
tlie  question  was.  Whether  the  settlement  by  the  father  was  a  simple  destination,  which, 
if  it  ^as  such,  might  be  altered  by  the  son,  though  minor,  by  way  of  testament,  smce  the 
subject  was  moveable ;  or  if  it  implied  a  limitation  on  the  children  not  to  alteir  ?  and  it  was 
agreed/  that  had  their  substitution  been  in  general  to  the  survivor,  it  would  not  have 
implied  any  limitation ;  but  the  substitution  being  only  failing  any  of  the  children  before 
minority  or  marriage, — the  Lords,  the  5th  current,  found  that  the  son  having  died  minor 
and  unmarried,  could  not  disappoint  the  father'^s  destination ;  and  this  day  adhered,  and 
refused  a  reclaiming  bill  without  answers.  I  own  I  was  at  first  against  the  interlocutor, 
Vut  since  it  was  pronounced,  waa  not  for  alteripg.  Arniston  was  not  present  at  first,  but 
was  for  the  interlocutor,  as  was  the  Presiflent. 

a  A  «^ 
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No.  4*    1 7S9,  Dec.  1 9.        Russel  against  Gordon. 

Sec  Note  of  No.  13,  voa  Mutual  Contsact* 

No.  5.    1741,  Jan.  9.    Hamilton  against  Ann  Hamilton. 

A  FATHXE  disponing  his  estate  to  bis  eldest  son,  and  taking  a  bond  of  proviaon  to  hir 
younger  children  by  certmn  proportions^  without  any  reserved  power  to  the  father,  the 
question  was,  Whether  tlite  father  could  afterwards  alter  the  proportionfi  ?  and  the  Locd^ 
found  that  he  could  not. 

No.  6.  1742,  Jan.  19,  Feb.  4, 18.   Eael  of  Selkibk  aguinst  Lord  Archi- 
bald AND  Basil  Hamilton. 

In  this  case,  the  Lords  found  the  Earl  of  Selkirk  obliged  to  relieve  the  pursuer^  LonI 
Archibald  Hamilton,  and  to  disburden  the  lands  of  Riccarton  cf  the  heritabte  bond  of 
L.3000  he  had  granted  on  those  lands  as  the  provieaon  of  his  daughter,  Ahe  Countess  of 
Cassillis ;  for  they  thought  that  the  condition  of  the  devolving  clause  having  existed  by 
his  succession  .to  his  brother  Selkirk^s  greater^ estate,  he  must  denude  of  Riocarton^  as  hfr 
got  it ;  and  that  the  faculty  to  provide  wives  and  children,  was  only  an  exception  from 
the  prohibition  to  alter  the  order  of  succesraon.  9dly,  They  found  the  devolving  clause 
in  the  asdgnation  1685,  to  the  heritable  bond  on  Calknder  for  L.SO^OOO,  altered  by  the 
general  devolving  clauses  in  the  settlements  of  Crawford-Douglas  and  Crawford-John- 
1693y  and  therefore  found  the  Eiarl  bound  to  pay  over  that  sum  to.  the  pursuers,.  Loid 
Archibald  and  Basil.  3dly,  They  found  the  devolving  clause  in  those  settlements  suffi* 
ciently  altered  as  to  the  heritable  bond  granted  by  the  Dutdiess  with  the  Duke^s  consent 
for  L.40,D00,  also  in  1693,  containing  an  express  power  to  the  longest  liver  to  alter,  ac^ 
cording  to  the  marriage  contract  1694 ;  mid  31st  January,  afber  hearing  parties  on  the 
superiority  and  non-entry  of  Ellieston,  they  found  that  the  devolving  clause  in  the  settlement 
of  Crawford-Douglas  and  Crawford-John^  did  not  reach  thi»  subject ;  and  4th  and  5tlb 
February  we  altered  as  to  the  last  pcunts,  and  refused  bills  without  answers ;  but  a  re- 
claiming bill  as  to  the  first  point  was,,  by  the  Pte^dent'^s  casting  vote,  appcunted  to  be 
seen.  12th  November  1743,  The  Lords  altered  the  interlocutor  as  to  this  point;  and 
found  the  Earl  of  Selkirk  not  bound  to  disburden  of  the  L.3000 ;  nine  to  five.  Remt^ 
ArnistoB  et  me.  But  aback-bond  being  afterwards  chscovered  from  the  Earl  and  Countess 
of  Cas^lis  to  Rutheiglen^  diat  that  L.3000  steiiing  should  not  a&ct  him  or  his  hem^ 
they  again  altered  18th  February  1743 ;— and  this  last  interlocutor  was  affirmed  in  P&r* 
liament,  as  were  our  other  interlocutors,  except  that  about  Ellieston^  which  was  remitted: 
to  be  reheard,  because  .of  the  Earl  of  Selkirk  and  Rutheiglen!s  deatk. 

No.  V    1743,  Nov.  23.    Thomas  Watson  against  Thomas  Glassl 

*  An  oUigement  in  a  tailzie,,  in  case  tliere  shall  be  daughters  and  hars-female  procreate 
of  the  maker^s  body  alive  at  his  death,  obliging  hb  heirs-male  and  of  tailzie  to  pay  liis 
said  daughter  and  beiis-&male  lO^OOO  mexks)^— the  question  yraSf^  Whether  that  oblige^ 
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ment  took  place  where  the  tailzier^s  own  son  succeeded  tohim,— ^whether  he  was  bound  to 
his  sister  for  diis  10,000  merks,  rinca  she  was  not  an  he'ur-femalc,  since  the  son  was  th* 
sole  heir?  Bj  our  interlocutor  15tb  June  last,  we  found  her  entitled  to  the  10,000  nierk& 
Amiston  owned  that  at  first  he  was  against  the  interlocutor,  but  now  he  is  for  it,  and 
sud  that  the  [myviding  the  8000  merks,  the  tocher,  and  the  other  moveables,  in  the  same 
iray  with  the  estate,  that  greatly  moved  him ;  and  observed,  that  in  money  provisions  in 
marriage  contracts,  ^<  daughters^  and  ^<  heirs-female^  are  often  used  to  signify  daughters^ 
though  there  were  sons.    And  upon  the  question  we  adhered. 

No.  8.    1745,  June  5.    Sir  L.  MEECEa  against  Akixeew  Scotlanjo. 

See  Note  oi  No.  4,  voce  Implied  Will. 

No.  9.    1747,  July  1.    Sarah  Ewing  against  Thomas  Miller. 

A  MAN  having  in  his  contract  of  marriage  provided  his  estate  to  the  heirs-male  of  the 
marriage,  and  failing  them  provided  portions  to  the  daughters  and  heirs-female  of  the 
marriage ;  there  was  a  son  of  the  marriage  who  predeceased,  leaving  a  daughter.  She 
pursued  her  aunts,  to  whom  her  grandfather  had  given  his  estate,  for  payment  of  the 
provision  in  the  contract  as  heir-female  of  the  marriage ;  but  as  men  do  not  usually  in 
their  marriage  settlements  provide  portions  to  their  grand-daughters,  we  thought  that 
grand-daughters  were  not  meant  by  this  clause,  and  therefore  assoilzied. 

»  .  • 

No.  10.    1747,  Nov.  17^20.    Andeeson  against  Janet,.  &a  Shiells. 

We  adhered  to  Kilkerran^s  interlocutor,  and  Amiston  thought  that  by  the  death  of  the 
child  of  the  second  marriage  the  provision  to  her  was  at  an  end,  and  so  thought  I,  butt 
wished  it  had  been  so  expressed.  26th  November,  Upon  a  redmming  bill  we  varied  the* 
former  mterlocutcMr  and  found  the  obligation  extinct. 

No.  11.    174<7^Dec.  1.    Earl  of  Home  against  VL^^  E.  Bothwell. 

See  Note  of  No.  4,  voce  Clause. 
•  •• 

No.  12.    1749,  Dec.  15.    Ceeditors  of  Auchinbeeck,  Competixg. 

Theee  was  one  point  in  this  competition  heard  in  presence,  viz.  a  bond  of  pioviaon  to« 
^unger  children,  payable  at  their  age  of  18  or  marriage,  with  a  clause  of  accretion,  that 
if  any  of  them  die  unmarried  their  portions  should  accresce  to  the  survivors,.  Whether  that 
acoreCJon  takes  place  whether  they  die  before  the  term  of  pajrment  or  only  when  they  sur- 
vive the  term  ?  and  it  carried  that  the  accretion  takes  place  at  wtiatever  time  they  die 
though  before  the  term  of  payment  Pro  were  Milton,  Drummore,  Stricheu,  Justice- 
Clerk,  Monzie^  et  ego.  Con.  were  Dun,  Miirkle,  Shcwaiton,  £asda]e,.President  When 
there  was  such  contrariety  o(  opinions  in  tliis  point,  how  much  is  our  law  dnmged  from 
what  it  was^     Vide  IMrleteiii^  Substitution  m  Legacies.     Stair,  p.  460^  (501 .) 
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No.  IS.  1750,  July  18.  Sm  Kenneth  IVrKEKi^iE  ogaiMt  Sutherland,  &e. 

Mrs  El.  E!d wards,  last  Lady  Kinminnity,  after  her  husband  KiQiuinnity'^s  death 
gave  a  bond  for  love  and  favour  to  her  daughter  (of  a  former  marriage)  for  40()0  merk^ 
payable  at  her  marriage,  with  annualrent  from  1723,  if  she  should  not  be  sooner  married 
before  that  time,  but  under  express  condition  that  if  she  died  unmarried,  or  if  she  married 
without  her  consent  in  writing  the  bond  should  return  to  herself.  This  bond  she  put  iu 
the  hands  of  Sir  Patrick  Strachan  of  Glenkindy,  her  uncle,  who  at  the  same  time  gave 
another  bond  for  the  like  sum,  payable  at  marriage,  and  under  condition  of  her  marrying 
with  the  Lady^s  consent  in  writing.  On  the  death  of  Kinminnity^s  son  the  Lady  thought 
that  a  marriage  betwixt  the  young  Lady  and  Sutherland  of  Clyne  .would  be  reasonable,  and 
gave  encouragement  to  him ;  and  he  came  in  suit,  but  she  insisted  on  a  tailzie  of  the  estate 
and  certain  other  conditions  wherein  they  did  not  agree,  and  the  Lady  made  a  runaway 
marriage  by  the  advice  of  some  friends.  After  some  months  the  Lady  was  so  far  recon« 
ciled  as  to  give  and  receive  visits  and  to  declare  her  inclinations  to  be  yet  kind  tp  t^em  if 
they  would  give  her  the  management  of  the  estate ;  but  afterwards  she  married  Sir  Ken- 
neth M'Kenzie  and  made  over  her  claims  on  Kinminnity's  estate,  which  have  since  been 
a^ioertained,  to  his  hers,  in  the  ranking  of  the  creditors.  But  they  pleaded  compensation  on 
the  4000  merks  bond,  which  we  sustained  6th  June  last,  and  this  day  adhered  notwith- 
standing not  only  there  was  no  consent  in  writing  by  the  Lady,  but  pretty  strong  proof 
of  dissent,  reniL  Pteadent,  WoodhaU,  et  me. 

No.  14.     1751,  Nov.'S.    William  Gray  against  Smith  and  Bogle. 

19th  September  1671,  James  Calbams  disponed  five  acres  of  land  to  his  wife  Johnston 
in  liferent,  and  to  his  son  Thomas  and  his  issue,  whom  failing  his  son  j^amesand  his  issue, 
whom  failing  to  bis  own  other  issue,  whom  fmling  to  his  wife^s  children  of  any  other  mar* 
riage,  but  without  any  procuratory,  and  died  sometime  of  that  month  of  September,  as 
appeared  by  his  son  Thomases  service  in  1692.  After  his  death  the  wife  married  Skirvine 
and  by  him  left  a  daughter  and  died  1674 ;  and  James  Calbams  seems  to  have  had  no 
near  relation  but  one  sister.  As  Thomas  was  under  no  limitations,  and  the  disposition  could 
not  be  executed  without  assigning  and  adjudging,  Thomas  in  1693  served  heir  on  the  former 
investitures,  and  appears  to  have  been  in  perfect  friendship  with  Skirvine  his  stepfather 
and  his  daughter  Thomases  half-sister,  and  left  him  a  legacy  of  2000  merks  to.  himself,  and 
s  valuable  part  of  his  personal  estate  in  trust  for  his  daughter  and  her  children,  particu* 
larly  her  son  William  Gray  pursuer.  In  1702,  James  Calbams  was  served  heir  on  the 
old  investitures  to  Thomas,  and,  as  he  was  exceedingly  weak,  in  1705  interdicted  himself  to 
JKobertand  William  Smith  and  their  sons,  or  either  of  them;  and  in  1723  thereafter 
these  interdictors  striped  him  of  every  valuable  subject  and  debt  owing  to  him,  and 
which  they  uplifted  in  trustees^  names ;  and  Robert  took  a  dii^sition  to  the  five  acres.and 
was  infeft ;  and  the  poor  man  appeared  from  the  proof,  if  not  quite  an  idiot  the  very  next 
degree  to  it ;  and  in  1743  Robert  being  dead  his  son  William  got  a  new.  dii^mtion  'of 
these  five  acres  to  which  the  other  William  consented  asinterdictor  reserving  thegranterli 
liferent^  and  was  infeft,  and  entered  into  a  minute  of  sale  with  Bogle.    Jamea  Calbams's 
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dispoaUon  1671  was  registered  in  1798,  and  Ann  Skirvine,  the  daughter  of  Johnston^ 
James  Calbams's  wife,  served  heir  of  provision  to  him  and  conveyed  it  to  her  son  WiDiom 
Gray,  who  pursued  reduction  of  these  two  dispositions  to  the  Smiths,  first  on  incapadtj, 
2dly  on  fraud  ;  3dly,  ex  capite  tnterdictioms.    Before  the  process,  William  Smitli  the  dis«> 
ponee  served  heir  of  investiture  to  James  Calbams  last  deceased,  being  descended  of  the 
aster  of  old  James.     A  proof  being  allowed  before  answer,  it  was  this  day  advised  ;  and 
the  defender  objected  to  Ann  Skirvine  the  pursuer^s  title  as  served  heir  to  old  Sir  James 
Calbams,  for  that  by  the  disposition  he  was  not  fiar  but  his  son  Thomas ; — ^and  we  thought 
the  objection  good,  but  that  it  might  be  supplied  by  a  new  service  before  extract     2dly, 
Objected  to  the  disposition  1671,  death-bed,  for  that  it  was  proved  by  Thomases  service 
that  he  died  in  that  month  of  September,  and  though  they  could  not  in  re  tarn  aiUiqua  prove 
sickness  before  the  disposition,  that  was  the  fault  of  the  pursuer  who  kept  it  latent  all  the 
time,  and  therefore  sickness  must  be  presumed.     2dly,  Presumed  that  the  Calbarns  would 
have  altered  had  he  known  of  it ;  and  it  was  urged  as  a  presumption  of  death-bed  that  the 
deed  bore  delivery  of  the  writs  to  the  wife,  which  no  man  in  health  need  do.     Some  of  us 
were  for  sustaining  the  objection,  as  Dun  and  Drummore,  but  we  repelled  it,, and  I  observed 
that  in  point  of  fact  there  was  no  reason  to  presume  latency  or  that  it  was  not  delivered  to- 
Thomas  when  he  came  of  age,  for  that  he  must  have  been  an  infant  when  his  mother  died 
in  1674  and  had  no  agent  to  take  care  of  him ;  that  be  must  have  got  his  papers  before 
1692  when  he  was  served  heir,  and  must  have  got  them  from  his  stepfather,  who  had  no^ 
reason  to  keep  the  disposition  1671  eitlier  for  fear  of  death-bed  or  any  other  cause,  ^ince 
Thomas  could  alter  at  pleasure,  and  there  appeared  a  strict  friendship  between  them., 
3dly,  Objected  both  negative  and  positive  prescriptions,  which  some  of  us  also  inclined  to^ 
sustain,  especially  on  the  authority  of  a  decision  quoted  from  Fountainhall,  between  the  heirs- 
male  and  heirs  of  line  of  Innes  of  AchTunhart  ;*  but  we  also  repelled  that  objection,  because 
that  disposition  was  the  proper  evident  of  both  Thomas  and  James  Calbarns  while  they 
Kved,  and  one  of  their  titles  to  tlie  lands ;  and  though  if  it  had  contmned  burdens  or  limi- 
tations on  them,  the  possessing  40  years  as  a  fee-simple  would  free  them  from  those  limi- 
tations and  from  the  whole  entail,  whidi  they  could  not  be  presumed  to  have  accepted 
when  it  was  hurtful  to  them,  yet  they  could  not  prescribe  against  themselves  and  to  thdr 
•wn  prejudice  a  right  to  the  lands  absolute  and  in  fee-simple ;  and  we  had  no  regard  to^ 
the  argument  that  Thomas  serving  heir  of  the  investiture  was  itself  an  alteration,  which. 
was  the  shortest  and  safest  way  of  making  up  titles. — (N.  R.  The  positive  and  negative- 
prescriptions  w^re  I  think  both  repelled  in  Dundbnald^s  case.)     Thea  we  came  to  the* 
proof,  and  agreed  that  interdiction  is  no  sufficient  reason  per  <e  where  the  party  is  capa- 
ble and  the  interdictors  consent,  and  some  thought  that  a  bare  destination  or  settlement  of 
succession  in  heriti^  would  be  good  without  tlie  consent,.  \T  alterable  at  pleasure,, 
because  no  liesion ;.  and  yet  a  minor  without  his  curators  cannot  alter  his  supoession 
m  heritage..    But  in  thisr  case  the  majority  thought  tile  proof  the  last  James  CalbanisV 
'  incapacity  sufficient ;  2dly,  If  he  had  been  capable,  yet  it  was  fraudulent  to  strip  him> 
oT  the  property  without  any  power  to  alter,  and  therefore  reduced ,  for  were  he  now 
alive  and  pursuer  we  must  have  reduced,  and  therefore  so  may  all'  his  heirs ;  and  we 
yeduoed  the  minute  of  sale  so  far  as  ife  could  a0ect  the  lands..  30th  June  17i»3  Adlieredv 

♦  DiCT.  No.  386.  p.  11,212: 
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No.  15.  1 752,  July  10.  James  Lord  Drukmokd  against  Lady  J.  Gordon. 

By  marriage-contract  betwixt  James  Lord  Drummond  and  I^adj  Jean  Gordon  in  1706, 
there  is  a  provision  to  the  daughters  of  the  marriage,  upon  tlie  narrative  that  the  esti^ 
was  by  the  old  investitures  provided  to  heirs-male,  whereby  if  there  should  be  daughters 
they  would  be  secluded  from  the  succession,  therefore  obliging  tlie  father  to  pay  to  the  said 
daughters,  if  one  40,000  merks,  if  two  or  three  or  more,  larger  sums,  at  their  age  of  18  or 
marriage,  which  of  them  should  first  happen,  after  dusfiolution  of  the  marriage,  with  an  oblige- 
ment  oa  the  daughters  to  make  over  to  the  heirs-male  whatever  they  oould  succeed  in  as 
heirs  of  line  or  nearest  of  kin.  On  this  clause  she  entered  a  claim  on  the  estate  forfeited 
by  the  attainder  of  her  brother,  commonly  called  Lord  John  Drummond,  for  the  40,000 
merks  and  interest  since  the  year  when  she  was  18  years  old.  Alleged,  That  this  was  no 
more  than  the  common  clause  used  in  all  contracts  of  marriage  in  Scotland  especially  in 
male  fees,  providing  portions  to  daughters  in  case  there  be  no  heirs*male  of  the  marriage, 
and  therefore  contains  no  provision  to  younger  sons,  and  supposes  that  these  daughters  were 
to  be  heirs  of  line,  and  therefore  not  payable  even  at  their  marriage,  if  the  father^s  marriage 
still  subsisted,  because  there  might  be  yet  heirs-male  of  it ;  and  the  provision  b  to  the  said 
daughters,  that  is  to  daughters  secluded  by  the  destination  of  succession  to  heirs-male  ; 
and  that  such  clauses  were  always  so  understood  in  Scotland,  and  so  judged  when  made  a 
question,  and  quoted  the  case  of  Tumbull  of  Currie,  17th  June  1734,  observed  by  Edgar* 
and  of  Captain  Peter  HUdket  27th  November  1733;  and  showed  that  both  father  and 
mother,  and  all  the  friends  of  the  family  so  understood  this  clause  in  the  father^s  settle- 
ment  of  the  estate  in  1713  on  his  eldest  son  James,  afterwards  commonly  called  Duke  of 
Perth ;  and  upon  the  father'^s  attainder,  when  no  claim  was  entered  for  this  portion,  thou^ 
claims  were  entered  by  all  the  creditors,  by  the  mother's  purcha^ng  debts  of  the  family  in 
this  claimant's  name  to  the  extent  of  L.1500  sterling,  which  her  brother  corroborated,  and 
which  she  also  claims,  though  the  mother  had  then  two  sons  and  the  second  unprovided^; 
and  the  claimant  herself  never  before  claimed  this  as  a  debt  from  her  brother,  and  tbeie- 
fore  now  claims  27  years  interest  all  yet  resting ;  and  that  the  condition  hath  not  existed, 
because  two  sons  survived  the  father,  whereof  the  eldest  enjoyed  the  estate  many  years  till 
bis  death  under  the  said  settlement  1713.  Answered,  The  obligation  is  pure  and  absolute 
and  not  conditional,— that  causa  legandi  legato  non  coA^rf,— and  that  where  no  condition, 
is  expressed,  we  cannot  imply  one ;  that  the  claimant  knew  not  the  terms  of  the  contract 
till  lately,  and  is  not  bound  to  account  for  the  neglect  o(  her  friends  in  her  infancy.  The 
Lords  on  a  division  seven  to  six  sustained  the  claim,  reniL  President,  Duke  of  Argyle, 
Kilkerran,  Justice-Clerk,  Leven,  et  me.  For  the  interlocutor  were  Minto,  Drummore, 
Strichen,  Elames,  Murkle,  Shewalton,  WoodhalL  I  should  have  noticed  that  the  claimant 
quoted  the  case  of  Anderson'^s  Daughters,  13th  February  1728,  affirmed  in  Parliament^ 
and  of  the  Daughter  of  Hamilton  of  Reidhouse,  15th  June  1743,  also  affirmed  ia  Parli^ 
ment ;  and  printed  copies  of  these  precedents  were  given  in  signed  by  counsel  on  both 
mdes.     This  decree  afterwards  reversed  in  Parliament 

•  DicT.  No.  67.  p.  46»  : 
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No.  16.    1 752,  Jufy  3S.    Margaret  Oliphakt,  aM)  HowawdIb  CLAiit. 

See  Note  of  No.  S^^  voce  FoEFEiTUft^ 

No.  17.    1 752»  July  1 4»  Nov.  28.    Dbummond  against  Loga n. 

Masgabxt  PsivaLE,  bj  a  deed  in  1743^  with  CBiiseiH  of  LlBat  jmI  MaTj?  Weir, 
her  nieces  and  heirs  at  law,  for  love  and  finreur  disponed  to  them  equally  betwixt  them 
and  the  hdrs  of  their  bodies,  and  failing  any  of  ibeqi  by  decease  without  heirs  of  her  body 
to  the  survivor  and  heirs  of  her  body,  whom  failing  to  Mr  Archibald  Murray,  advocate, 
his  heirs  and  asngnees  whatsoever,  all  lands,  tenements,  and  other  heritable  subjects  be* 
longing  to  her,  and  particularly  certain  subjects  dierwi  mentioned,  and  assigned  to  them 
two-thirds  to  lilias  and  ooe^third  to  Miury,  and  with.the  same  substitution,  all  her  debts, 
aums  of  money,  and  other  personal  estate,  but  with  the  express  declacaUon  that  it  ^ijl 
not  be  in  the  power  of  the  ^d  Lilias  and  Mary  Weir,  or  any  of  them  to  alter  or  prejudge 
the  order  of  sucoesMon  above  mentioned,  and  in  case  the  succesnon  devolve  on  the  said  Mr 
Archibald  Murray  he  is  burdened  with  certain  sums  to  other  persons,  and  the  deed  con- 
tains procuratory  of  resignation  in  these  terms : — These  nieces  were  then  pretty  weD  ad* 
vanced  in  years,  and  both  of  them  had  competent  provisions  of  thdr  own,— Maxy  had  70Od 
merks.    Thereafter  Lilias  intermarried  with  Mr  George  Logan,  minister,  and  Mary  with 
Mr  Colin  Drummend,  professor  of  Greek  and  Philosophy  in  the  College  of  Edinburgh ; 
and  by  a  postnuptial  oontra«t  of  marriage  between  Mr  Drummond  and  his  wife  executed 
aometime  after  the  marriage,  he  disponed  all  lands,  lurritages,  and  bonds,  whether  heri- 
table or  moveable  then  pertuning  to  him  or  to  which  he  should  succeed  during  the  mar- 
riage to  himself  and  her  in  conjunct  fee  and  liferent,  for  her  liferent  use  only^  and  to  the 
children  of  the  marria^jpe  in  fee,  whom  failing  to  his  own  heirs  and  asrignees ;   and  on  the 
other  hand  she  disponed  aU  her  lands,  heritages,,  sums  of  money,  heritably  or  moveably 
aecured^and  others  pertaining  to  her,  or  which  she  might  succeed  to  during  the  marriage 
lo  Mr  Drummond  and  her  in  conjunct  fee  and  liferent,  and  to  the  children  of  the  mar- 
risge  in  fee,  whom  failing  to  her  children  of  any  future  marriage  in  fee,  whom  failing  to 
the  said  Colin  Drummond,  his  heirs  or  assignees  in  fee.     Mrs  Drummond  is  dead,  and  a 
•competition  upon  a  multiplepoinding  in  name  of  the  tenants  arose  betwixt  Mr  Drummond 
and  Mrs  Logan,   which  last  clumed  preference  because  of  the  prohibition  to  alter.     Mr 
Drummond  on  the  other  hand  alleged,  that  notwithstanding  the  prohibition  Mary  might 
convey  for  onesous  causes,  and  such  was  a  oontiact  of  marriage.    Answered,  That  such 
prohibition  could  not  be  evacuated,  not  even  by  an  ordinary  contract  of  marriage,  whe^ 
the  deed  proceeded  not  from  the  father  who  is  bound  to  provide  his  children  but  from  a 
Ihiid  party,  and  where  the  woman  is  otherways  competently  provided,  especially  where  it 
appears  that  the  donor  had  the  case  of  the  marriage  in  view  by  substituting  her  issue ;  and 
quoted  the  cases  of  Johnston,  and  Napier  her  husband,  against  Lady  Logan,  1 1th  June 
1740,  Beatson  of  Kilrie  against  Mary  Beaton,  19th  February,  30th  June  1747,  and 
19th  December  1740,  Duncan  Forbes  agfdnst  John  Forbes.     Sdly,  That  Uiis  was  a  post- 
Auptial  omtract  long  after  the  marrij^  and  therefore  not  onerous,  so  far  as  it  excelled  a 
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reasonable  tocher.  A  conreyanoe  omnium  honorum  that  the  party  then  has  or  may  suooeed 
to  cannot  be  onerous,  and  therefore  is  constructed  to  be  with  the  burden  of  all  debts.  Yet 
fhe  Lords  found  the  subjects  effectually  conveyed  to  Mr  Drummond  notwithstanding  the 
prohibition,  and  preferred  him,  rent),  iantum  Karnes,  etme;  and  28th  November  adhered. 
(See  No.  16,  and  No.  24,  voce  Mutual  Contract.) 


No.  18.    1742»  Dec.  I9 15.    Gbizel,  &c.  Maejoribakks,  agaimt  THSiit 


The  Note  relative  to  this  case  is  subjcnned  to  the  text. 

No.  19.    1 753,  Feb.  2.    Captain  W.  Douglas  against  Mrs  Douglas. 

Captain  Douglas,  as  heir-male  of  Kirkness,  pursues  reduction  of  a  settlement  id 
1722,  made  by  the  deceased  Sir  Robert  Douglas  in  favours  of  heirs  of  line,  and  by  the 
Major-General  in  1741  in  favours  nominoHm  of  this  defender,  founded  on  the  original 
grant  by  the  Earl  of  Morton  to  his  second  son,  and  heirs-male  of  his  body,  which  fisuling, 
to  return  to  the  family ;  and  another  charter  in  1638  by  the  next  Earl  of  Morton,  to  the 
jgrandson  of  the  first  granter,  and  heirs-male  of  his  body,  with  the  like  dause  of  return, 
and  an  express  prohibition  not  to  do  any  thing  in  prejudice  of  the  return,  which  pro- 
ceeded on  an  onerous  transaction,  and  a  conveyance  by  the  Earl  of  certain  apprisings  ac- 
quired by  the  Earl  on  Kirkness^s  predecessors  debts.  The  principal  defences  were,  that  the 
original  clause  of  return  was  discharged  and  altered  by  another  (barter  by  the  next  Earl 
of  Morton  to  the  original  granter,  his  heirs  and  assignees  ;  and  as  to  the  charter  1638,  the 
limitation  is  only  in  favours  of  the  family  of  Morton,  not  of  the  intermecBate  heir^-malcy 
who  have  not  thereby  anyjW  quasitumj  and  none  but  the  family  of  Morton^  when  those 
heirs-male  fail,  can  quarrel  alterations  of  the  suocession,  as  in  the  common  ease  of  con- 
tracts of  marriage  to  the  heirs-male  of  the  marriage^  which  failuig,  the  heirs-mate  of  any 
other  marriage,  which  failing,  the  heir&-female  of  the  marriage^  there  is  a  ji»  qtuuihtm  to 
those  heirs^emale,  but  no  jfua  ^ucrnlvm  to  the  heirs-male  of  any  other  marriage,  though 
preferred  before  them.  2d1y,  Prescription  both  negative  and  positive  upon  a  charter  to 
lieirs  and  assignees  in  1687,  and  infeflment  on  it,  and  quoted  the  case  of  M'Kcrston 
aiid  William  Gray^s  case,  where  the  negative  prescription  was  repelled,  because  the 
deed  contained  no  I'unitations,  and  though  only  a  personal  deed^  yet  not  being  altered^ 
carried  the  succession.  The  Lords  sustidned  both  these  defences.— *We  agreed  that  the 
charter  159^5  wa0  effectually  altered,  and  the  clause  of  return  discharged'  by  the  charter 
1607,  and  that  the  limitations  1638  were  only  m  favours  of  the  family  of  Morton,  and  not 
of  the  intermediate  heirs-male.  Mr  Criugie,  who  was  counsel  for  the  pursuei^  admitted 
that  the  charter  1607  did  effectually  discharge  the  clause  of  return  in  the  charter  1595^ 
and  seemed  also  to  think,  that  if  the  charter  1638  had  been  the  only  charter  that  con- 
tained a.  clause  of  return,  the  limitations  could  only  have  been  understood  in  ftvours  ef 
the  family  of  Morton ;  but  insisted,  that  in  this  case  the  charter  1638  was  only  a  revival 
•f  the  original  clause  of  return,  when  the  estate  was  given  as  an  app9nage  to  a  second- 
wm  of  the  family,  and  he  thought  in  such  returns  the  implied  limitation  was  not  only  iii 
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fkvoors  Df  the  donori  but  also  oif  dl  tbe  intermediate  htm ;  and  he  spoke  of  it  to  tat 
afterwards  as  his  real  opinion,  and  wished  that  we  might  not  determine  that  point.  I  had 
a  good  deal  of  difliculty  on  the  generid  point  In  a  common  dause  of  relnrn,  the  limita- 
tion VI  favours  of  the  donor  and  his  heirs,  though  now  settled,  is  only  by  implication.  It 
would  be  a  further  extension  of  it  to  carry  it  also  in  favours  of  the  intermediate  heirH 
and  the  i^Kyve  instance  of  marriage  settlements  is  a  very  strong  argument,  though  I  own 
there  is  thb  difference  between  them,  that  a  clause  of  return  implies  a  limitation  in  fiBivour* 
of  the  donor,  (when  the  event  of  the  failure  of  heirs-male  shall  happen)  not  only  on  tbe 
€i%;inal  bar,  but  on  all  the  intermediate  heirs,  that  they  shall  not  disappoint  the  return, 
whereas  the  imjdied  restriction  in  marriage  settlements  only  is  upon  the  husband,  and 
neither  the  heirs-male  of  the  marriage,  nor  failing  them  of  any  other  marriage  are  under 
any  limitation  to  these  heirs-male,  fldly.  That  is  the  case  of  reversion  and  remainder  bars 
m  £ngland,  and  was  before  the  statute  de  doatv,  and  yet  that  statute  says  ex]A*e8sly,  that 
ihatwas  against  the  donor^s  intention;  and  I  confess,  if  the  successbn  was  lawfully 
altered  in  prejudice  of  the  interme£ate  bars,  the  clause  of  return  cannot  long  be  of  any 
servide,  not  only  because  of  the  diflScul^  of  proof  of  failure  of  the  intermediate  heirs  after 
they  have  been  some  generations  out  of  possesion,  and  possibly  become  very  obscure,  but 
also  because  of  prescription ;  but  I  could  not  concrive  that  the  implied  limitation  in  a  clause 
X)t  return  of  an  appanage  given  to  a  younger  son,  could  have  a  stronger  effect  in  favours 
of  either  the  donor  or  the  intermediate  heirs,  than  an  express  prohibition  to  alter,  even 
irlme  it  is  not  an  appanage,  but  an  onerous  contract,  as  was  the  case  of  the  duurter  1638. 
:And  as  all  this  Lords  agreed,  and  even  Mr  Craigie  seemed  to  admit  that  thecbarter  1607 
was  an  effectual  discharge  of  the  clause  of  return  in  the  charter  1595,  that  was  a  furtlier 
argument  that  there  was  no  jui  qtuttihtm  to  the  intermediate  heirs,  otherwise  Earl 
JAorton  could  not  have  discharged  it  Lord-Justice^lerk,  upon  this  question,  also  men- 
doned  die  dedsion.  Lady  Chatto,  (Kerr)  against  her  brother.  But  I  am  not  acquainted 
.with  the  case.  As  to  the  prescription,  I  thou^t  tbe  charter  1687,  and  ^sme  16N9, 
jwftuld  not  have  altered  the  male  succession  had  there  been  no  subsequent  alteration 
made,  because  of  Sir  William  Dau^as^s  contract  of  marriage,  providing  the  succesoon  to 
hors-male  after  tbe  charter,  and  though  the  sasine  on  the  charter  was  after  the  contract; 
that  would  not  have  altered  the  succession,  as  in  tbe  case  of  Major  Skene  of  Carralstone^s 
.heirs ;  but  as  both  the  charter  and  contract  were  without  any  limitations,  I  thought  it  a 
.good  dtle  of  prescription  both  positive  and  negativCt 
« 

'No.  20.      1754,  Feb.  0.     Margaret,  &c.  Muirhead  against  Mary 

Dickson. 

« 

James  MuiaHCAD,  father  to  those  two  pursuers,  by  his  contract  of  marriage  in  1685 

witk  Margaret  Lindsay,  with  advice  and  consent  of  Sir  George  Lockhart  of  Camwath, 

and  Sir  John  Lockhart  of  Castlehill,  whose  relation  the  Lady  was,  provided  his  estate  of 

about  3000  merks  yearly,  and  conquest,  to  the  heirs>male  of  the  marriage,  whom  failing 

I  to  the  heirs-male  of  his  body  in  any  other  marriage,  whom  failing,  to  the  heirs  whatsoever 

i  af  that  first  marriage,  and  the  contract  contains  the  obligation,— (Tbe  clause  is  quoted  ill 

I  3b2 
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Dm  text.)  I  (hfw^  h  ■cffotrty  to  take  d4wD  tb*  daiM^  pi«tt7  AiU;,  becmse  thfr 
Judges  differed  gnttly  in  thdr  <^nioi»,  and  ^ack  aidfr  bad  bold,  of  aome  paita  of  dw 
clause.  Ttw  maQ  estate  w«i  at  tbe  tane  biiiid«i«d  with  a  bfcxeM:  to  bia  ctather,  an^ 
una  by  tfae  ocntraot  burdened  with  a  oontingCBt  bfoc^  U>  hi*  wife  of  SOO-meriu  in  caaa 
«f  children,  mad  1200  nerka  m  ca*e  <^  none,  and,  it  ma  and,  bwdnted  tbo  witfi  other 
MitB.  He  died  in  17H)  (1710)  leaving  foac  di^dran,  two  mm  and  two  dat^tBn%. 
beMdes  fan  bar  Geoisgc ;  andbdofcfaiBdeaUitbehndbia  ddeat  aba^  ntdhtonaantof  bia 
«ife,  giBBted  bonds  eS  ffonrnm  to  Us  feur  yaaager  t^BdMn ;  to  dtratoond  aOn  2000^ 
merka,  to  dw  lUrd  L.1000,  Is  Ihb  ddert  dmigh^  Maigant^  SOO  imAa,  aUCto^^ 
teoond,  KkAvine,  L.1000,  witfa  •  atdntitntioB  i»eaM«if  tfaa dalh  a(f  any  <if  Aan  to 
^  BiimT«ra«  in  attiifiKttiin  «f  all  batnu  part  «£  geVr  be.  tint  tSiey  eonldaihiiDtiiiiti^ 
Ae  dealh  <rf  tibot  A^ier,  wfaicb  pveriamia  w«k6  accordogly  paid  abd  fenhayd,  Gtiwf/t 
■ueceeded  to  ^  ntate,  and  died  in  1761,  and  biatwo-biodisaMngJcadi  and'tfaeifewa. 
■Kten  yet  vaidttM  bdng  past  the  age  a£  bating  ebd^f^  tbe  cfdnC  hang  tliaa  abont  6((. 
ke  settled  lua  bbbU  ettate  on  bis  wife^  burdened,  at  was  8ai4  *i^  SOOOt  Mcrica  «f  dtbt 
These  two  kdies  tberefcve  sued  bcr  fat  psyneat  of  their  .pCMions  in.  Armanrt^e  o(»k 
«nfct-    <WbiU  fiiJkMM  in  the  Hanttoeispt  is  atd^Qed  te.  the  e«N  b  the  taatji 

No.  21.  1754^  Feb,  2fi.  Dame  Dorothea^  &c.  PnwraosE  ageirust  The- 
I^Ri)  Advocatz. 
THmcUinan  Aa  «9tste  oT  Sb- i^dUfa^  PriHxM,  mta  ftmidtid«ii'«.'(:bai(emte- 
B»itniot«f  dHtfri^  !»  tbete  words:  »  Aiid further,  in «ufc 'Awe be  na  -haap^iifet  hot 
allenarly  a-dU^twordaB^UB»of 'ihemam^a,  and  lint  ibey  ^lafl  >be  dcdMned  ftmtt; 
succeedi^tolhaMidi  bi^a.by  bis  oA«r <beii«-«ale^"  then^KrAfcblbdId'>(d>Kgbd:hHB.«fc 
.pi^certwa  siins  to  dte4&iughten>«coordiiigto  dteirnnmber,  tobe^vtdcdaBbe-abiM^ 
think  £t»  ahd  Aat^tbe  fitat  mvi'^^inHiaund^  or  Mtrtbinat  after ios  daartik  witb^ 
aonuabnnt  nAw  the  tom  df  p^nent  SHa  Arebibdd.  waa atudnked  M  Ciit4iide«f  high: 
treaKRi,  end  executed  UlhNovMHbor  1746,  H>wvrn|^  liii  iiffliifl  miniliiltfii  flwii  iiliiJiiiaim-. 
iiOid  the -BOB  dind  .in  JoMKify  l^ftT.  The  foundation  of  the  daimiMa,  tbat^heit^^ha- 
aoa  suTTtred'tfae-fiaher,  yet  be  died  b^nc  that  their  peatiati  becnaM-due.  JuamveoL 
■((X  Lord  Advocate,.  They  'had  no  ckiifttbongh  be  bad  £ed  before  the  feftherj.  beoauiG' 
dwesute-waavested'jn  theCKHtrn  S4th  Jmie  t74S{  %^f,aa*.Ave,  beeauae  tbecawb- 
tion  f^led  by  the  scm's-  surviraace.  The  Court  was  uaawoKNis  to  tfiGtnias  tbe^  cUun.  tm. 
ihe  second  answer ;:  and  that  the  term  of  payment <^the  portions  oould  have  no  influence- 
«n  tbe'cowStioa  "-if  there  be  no  buz-niide  of  the  nMniagj^"  tfHii^  always^  neapactade 
tame  of  the  fober's  death  ;  and  I  mmttoned.  the  case  7th  July  1 738,  DrummonJ  agsunst- 
Drummond  ;*  and  Snunmore  proposed  to  found  ourju^ment  on  that  sole  reason.;,  but 
the  President  and  tiliatas  m  ivere  agieed  to  dismiss  die  dtfm,  it  was  mmecessary  to  de- 
termine other  pcnnts  tJMt  were  ^spubMe,  and  -perbsps  not 7M  dedded.;  that  Itelookeft: 
iipon  these  pcovinons  payable  after  the  father'^  death  only  as  a  sort  of' succession  Ibnt 
nould  not  compete  >ritb  cnedhors^  and  not  as  proper  debts  -,  but  that  dtis  was  an  inproper 
case  for  oonsideraig  or  deciding  that  point,,  and  ihetefiice  moiied  to  dismiss  the  dailB, 
iritfaout  .frying  any  TeasdD,  mid  to  that  we  agreed., 

*  No^S.  tioce'CoMSiiios.. 
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Na  1.    1747»  June  SO.    Copland  against  Mostine  and  Others. 

■ 

Copland,  as  tacksman  of  llie  -cess  of  Alierdeen  (or  the  year  1V45  ^aoooMing^to'die 
custom  of  that  burgh,  who  advance  ^e  eess  out  «f  the  town*s  revenues,  and  then*  let  it 
liy  puhlie  roup)  85di  June  1745  gave  public  intimation  calling  fer  payment,  ynd 
eootinned  to  levy,  till  the  Uebels  came  to  tow9  and  appointed  collectprs  of  their  own. 
jUler  which,  on  21st  November,  Mostine  and  others  made  tender  to  Copland  of  the  .cess, 
when  indeed  he  durot  not  receive  it,  cht  at  least  must  have  paid  it  to  the  Rebels,  amd 
4here&»e  he  lefiised  it ;  and  they  were  afterwards  obliged  to  pay  it  to  the  Rebel^.  ASixr 
jthe  Rebellions  Copland  sued  them  before  the  Magistrates,  and  recovered  deqn^;  an#- 
fihey  offered  a  bill  of  suspension,  which  on  ceport  we  unanimQUsIy  refuM^d. 


■t  I  » 


I*U1ILIC  OCTTCER. 


Wo.  r.    1 T85,  Feb.  «.    .    Paterson  against  Ingi.is. 

Thr  Lords  found  the  action  agaunst  Charles  Inglis,  derk  of  the  bills,  not  ooa^ielent 
l>y  way  dF  summary  complaint,  but  by  way  of  orcKnarj  action. 

(The  ease  of  Montgomery,  <rf«M  M>Viccar,.agidnflt  Ingtis,  6lh,  IMi  Jnae  4748,  hcfe 
veferred  to,  is  mentioned  as  follows  r) 

Clerk  of  the  bilb  eahnot  be  convened  bysoilmnry  coniplauiC^  to  fe  MiMiliMir  liaMe 
for  &e  debt,  for  having  received  two  tenants  -as  candcmers  f#r  xme  another,  IxmBd  coik 
junctly  and  severally  in  the  tack  fer  l9ie  rents  <^rged'for.  But  some  of  jthe  Judges., 
bought  that  he  might  even  by  summary  eomplsfint  'have  been  found  Bidbte  in  damages. 

A  suspen^n  by  two  tenants  baving  been  discussed,  tins  eomphuBt  was  entaied  against 
Charles  Ingfis,  deik  oT  the  bills,  for  receiving  them  cautioners  for  one  anoAier,  *diottgh: 
both  of  them  before  fiabl^.  It  prayed'  to  find  him  liable  as  cautioner  "for  them  for  the 
whole  prestations  of  the  tack  decerned  agdtnst  them.  We  found  the  eorapAakit  wi^ 
tfiese  conclumons  not  competent  summarily  in  this  form ;.  ihongh  Afiiiston  and  oihciti. 
thought  that «  summary  complaint  fordamagesinight  hav^been/eoaipelent^^ilt/Mt^ 
these  condunons*. 

"No.  2.    1785,  Jtily  «.    HoME^  agmnxi  Hf'KENnti  and  JfemrieE^ 

Xmb.  j^9Kda4biuid  bothcdscks  liaUk  for  the  puisuer^s  damage  by  the  joss  of  the  necu- 
4ioQ  ef  iheia^liiidMlMpii  4^  «bistic«'s  «)m|itim. 


83a  PUBLrC  OFFICER.  (EtcmKs;s  Notsii; 


The  Lords,  24th  July,  were  generally  dear  for  adhering,  though  the  defenders  pressed 
for  a  delay ;  but  at  last  the  pursuer  denring  it  might  he  delayed,  the  Lords  delayed  it 
accordingly,  and  expressed  that  cause  in  the  interlocutor. 

The  Lords,  80th  February  17S6,  unanimously  adhered  to  the  interlocutor,  finding  the 
clerks  liable. 

■ 

» 

No.  8.     nss,  Dec  12.     Yetts  against  Th£  Other  Hpuseholp 

TbUMP£T£!&S. 

♦  ■  .     . 

The  Lords  altered  Lord  Royston'^s  interlocutor,  and  found  none  of  the  household 
trumpeters  bound  to  communicate  their  fees  for  officiating  at  burials.  One  of  their  prin- 
cipal motives  was,  that  they  thought  the  lieges  not  confined  to  them  alone,  and  so  their 
fees  were  not  casualties  of  their  office,  but  the  hire  of  their  labour,  21st  November  1735. 

The  Lords,  I  am  told,  adhered  to  their  interlocutor,  November  21  st,  finding  the 
household  trumpeters  officiating  at  burials,  not  bound  to  communicate  their  fees  to  those 
not  officiating.     (I  was  in  the  Outer-House.) 

No.  5.    1 131,  Jufy  88.    Mr  Robert  Freebairn  against  The  Commis- 
sary Clerks  of  Edinburgh. 

See  Note  of  No.  11,  voce  Adjddicatiok. 

No.  0.     1131 9  JulyH.     Dame  Margaret  and  Dorothea  PrimrosEi 

against  The  Commissary  Clerks  of  Edinburgh. 

•  » 

Wb  were  much  divided  in  this  case  on  the  point  of  cBscussion,  not  indeed  whether  de- 
creet could  go  against  these  clerks  till  the  executor  and  cautioner  were  discussed ;  for  we 
all  agreed,  that  no  decreet  could  go  even  superseding  execution ;  and  I  own  I  have  a  dif* 
ileulty  bow  there  can  be  such  a  decreet  in  any  case  where  there  is  primkgvm  dUaunomisf 
sinee  that  gives  the. party  power  to  suit  execution,  that  is  to  use  diligence,  whenever  he 
ihtnks  the  principal  is  discussed,  though  ouny  questions  in  law  may  arise  what  is  suffi* 
dent  discussing,— though  that  has  for  some  time  been  the  general  practice ;  but  the 
4]uestion  was,  Whether  the  pursuer  could  insist  in  his  deetaratoiy  conclusion  to  determine 
the  point  of  law  till  the  executor  and  cautioner  were  discussed?— ^nd  it  carried  that  he 
could,  (though  by  a  very  small  majority.)  The  next  question  therefore  was.  Whether 
the  Commissaries  and  their  clerks  were  obliged  to  exact  and  take  caution  from  executors 
aearest  of  kin,  and  what  sort  of  caution  ?  As  to  the  first,  the  only  thing  that  made  it  a 
■question,  w8S;the  pursuer^s  overlooking  the  instructions  1563,  where  they  are  expressly 
directed  to  take  caution  from  the  nearest  of  kin;— «nd  upon  my. reading  them,  we  all 
agreed.  As  to  the  other,  Eilkerran  observed,  that  in  many  cases  caution  is  taken,  but  he 
knew  no  law  or  precedent  for  making  the  Judge  liable  if  he  took  insufficient  caution,  as 
in  the  cauiio  damni  itifecii,  and  by  ward  superiors,  liferentars,  &c.  except  allenarly  the 
ease  of  caution  for  tutors  and  curators.  But  I  distinguished  betwixt  the  case  where  a 
Judge  is  enjoined  ex  officio  to  take  caution,  though  nobody  ask  it,  and  where  it  is  only  t^ 
be  taken  at  the  suit  of  a  party  demanding  it    That  in  this  case^  if  the  psrty  iHio 
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in  Court  did  aoi  object^  It  might  be  deoned  an  acquieaeence  in  the  suffieienqry  if  not 
insidious ;  but  that  did  not  hdld  in  the  case  where  a  Judge  was  bound  to  exact  caution, 
iriiedier  demanded  ornot  The  edicts  were  also  mentioned,  that  summon  all  and  sundry 
to  object  to  the  oonfirmation  and  caution ;  but  as  I  beUeve  these  edicts  say  nothing  of 
objecdng  to  the  caution,  which  is  not  taken  in  Court,  but  by  the  clerk  before  extract,  in 
which  the  Judge  does  not  interpose,  and  other  parties,  except  the  clerk  please,  have  no 
cppcHtunity,  so  that  argument  would  equally  conclude  to  the  case  of  caution  fi^r  tutorfli 
and  curators.  I  thought  however,  that  the  Commissaries  were  not  tiable ;  because  by 
universal  practice  that  is  none  of  their  province,  but  only  their  derks,  whose  office  it  is. 
(However  Amiston  thought  even  the  Commissaries  liable  by  the  instructions.)  As  to  this 
question  therefore  we  all  agreed  that  they  could  not  accept  of  elusory  caution ;  2d]y, 
that  it  was  not  necessary  dMit  the  caution^  should  in  reality  be  sufficient  or  responsible 
even  at  the  time,  if  he  was  habit  and  repute  so ;  Sdly,  that  it  is  not  in  all  cases  neces- 
sary that  the  cautioner  be  habit  and  repute  responsible  or  sufficient  for  the  whole  in- 
ventory, exampU  graiia,  if  the  executor  himself  had  a  good  free  estate,  espedally  in  land^ 
and  was  rqwted  a  frugal  man.  Therefore  upon  the  whole  the  interlocutor  we  gave  was, 
that  the  clerks  were  bound  to  take  such  caution  as  was  liabit  and  repute  reasonable 
good  caution,  aocairding  to  the  ctreumstimces  of  parties  at  the  time. 

No.  7-     1738,  Jmi.  18.     TnusTEEs  of  Mathiesom'si  Creditors  against 

Robertson. 

See  Nple  of  No.  5,  voot  Annualuint. 

No.  9.    1740,  Jan.  11.    GTBBand  Keith  ogainH  Scott,  Miln,  &c. 

Thk  Lordis  found  the  Justices  of  Peace^s  sentences  iniquitous,  and  contrary  to  law  ^ 
and  found  Wttliamson,  the  prWate  puly,  liable  for  the  L.5  Scots  in  the  lull,  and  annual-i^ 
rents  thereof,  and  expenses  of  diligence  thereon,  and  in  the  whole  other  damages  and 
expenses  of  the  pursuers,  partictibrly  the  expenses  of  thiiB  process.  But  John  Duncan,  the 
Procurator-Fiscal,  they  found  only  conjunctly  and  severally  with  Williamson,  in  repetition 
of  the  L.10  Scots  of  fine  paid,  and  no  fiirther,  because  he  concurred  only  viriukioficii; 
and  as  to  the  Justioes,'  they  found  no  sufficient  evidence  that  the  sentences  proceeded 
fiiom  partiality  or  malice,  and  therefi»«  assoilxied  them,,  and  idso  their  clerk.  This  case 
was  reasoned  veiy  long  and  fully,  and  what  I  mark,  it  for  is  chiefly  to  show  how  delicate 
'  a  niatter  we  think  it  is  to  punish  a  Judge  fiir  a  wFong  judgment,  even  in  a  plieda  case ; 
and  as  on  die  one  hand  no  Judge,,  at  least  no  inferior  Judge,  (who  is  not  presumed  to- 
be  a  lawyer^  ought  to  be  punished  for  an  error  in  judgment^  for  that  happens  in  mul* 
titudes  q£  cases,  even  to  the  abkst  lawyers  and  best  of  Judges,  so  on  the  other,  a  partial 
Judge  should  not  only  repair  all  danu^eS)  but  deserves  the  severest  punishment ;  and  as 
partiality  can*  hardly  be  otherwise  proved' than  by  the  judgment  itself,  which  may  be  so- 
moBstuQiiBly  iniqUftons,^  thitt  k  is  imposrible  to  excuse  it  by  a  pretence  of  ignorance  or 
mistake,  for  that  reascm  we  have  even  fined  Justices  of  the  Peace  for  unjust  and  arbi- 
tr^iy  imprisoninents ;  without  which  it  would  be  in  the  power  o£  these  inferior  Judges  tst 
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oppf^ttS  tbe  li^gesy  especially  the  poorest  sort,  without  tniitAf^'  The  difieidtj  dtei^art 
iTas  to  judge  in  thb  caie,  so  as  not  to  discourage  geatknta  from  mtefUmg  of  tliote 
offices,  and  discharging  their  trust,  and  jet  not  put  k  ia  their  poim  to  apfnm.  Whit 
made  the  iniquity  the  more  glaring  here,  waa  a  etrcuflflMmae  aot  notfoed  iiL  the  iatmrnm- 
tion,  but  which  appeared  from  dte  decreet,  tin.  thdt  though  Gibb  did  not  tdl  WiUiaaMB 
before  he  got  his  bill  of  tlie  cheat  Brace  had  been  gu3ly  of,  ytt  h«  taU  ife  Um  a*  mcelii^ 
and  asked  his  assistance  to  carry  Bruce  to  prison,  which  be  lefwedy  and  did.  net  A«s 
demand  buck  his  biH  ;  so  that  instead  erf"  Gibb^s  puttbg  a  t»ieft  apon  WilianiaBivthiBlaa^ 
by  his  process  before  the  Justices^  was  taking  n  ealoh  ml  him  »-^^  aa  theK  appnawd 
nothing  rigorous  or  cruel  in  the  proceedings  of  tfie  Jiistio0%  (man  of  good  charaater)  we 
rather  presumed  that  they  erred  through  ignoranoe.  I  eaofieas,  thoogh  1  would  not  aanry 
it  so  far  as  to  punish  the  Justioes  by  fining  er  otherwise,  yot  in  aa  fir  aa  the  action  wai 
ret  perwcui&ria^  I  inclined  to  find  thein  hablet-<^yet  I  eaoly  yiridod  to  the  opinioa  of  the 
other  Lords  who  spoke,  and  there  was  no  you. 


No,  11.    1 742,  July  SO.    Case  of  Cleux  of  SrrpL y  of  BAiTPFSHf bb. 

See.  Note  of  No«  8^  vo$e  CoNicissxoNxms  of  SofpZiT. 

•  « 

%^  The  case  of  the  Collector  of  Supply  of  Lanark,  2d  July  1747  referred  to  here  and 

vwx  CoMiirss<OK£Us  or  Supply  is  thos  mentioned :  < 

We  passed  abill  of  suspendon  of  the  election  of  the  Collector  of  Supply  of  Lanark  to 
the  end  of  discussing  the  point  of  right,  but  prc^ndiea  of  the  Collectors  continuing  to  levy 
the  cess  till  the  suspension  be  discussed ;  and  the  parties  agreed  that  the  suspennon  should 
be  discussed  on  tliebiil;  rrfefMi  Levoi.    This  as  the  reverse  of  what  we  did  30th  July 

1742,  in  the  election  of  a  Clerk  of  Supjdy  in  Banffshire,  and  had  done  before  in  the  Merse. 

« 

No»  12.    1743,  Nor.  6.    Case  op  MtrmBAT,  Keepbb  mr  MiKxnk-Baom. 

See  Note  of  No.  9,  vou  Mixom. 

No.  18*    1744,  Dec.  14.  Sir  A.  Cockburn  against  Sir  W.  Cockburk,&c. 

The  question  was,  Whether  the  office  of  Eing^s  Usher,  or  as  it  is  eaHed  in  writings 
Ostiarius,  to  ^hich  there  is  annexed  a  salary  of  L.200  sterlings,  whida  seems  to  have  been 
in  place  of  maintenance  or  living  due  to  them  for  their  attendants  by  the  driginal'  grants, 
whether  thai  office  be  a^judgable  or  aSectable  by  credkors,  and  whether  *  judicial  sale  af 
it  can  be  pursued  by  ^le  creditors  ?  After  two  hoti¥s  reteming  it  carried  tfiat  diia  oSbe 
was  and  is  adjudgable.  Pro  were  Justio&-Clei4t,  Minto,  Drnknmore,  Hittning,  Dm,  BaL 
merino,  Monzie,  and  Tmwald.  Cm.  were  Kilkernm,  IVendent,  hftJHfifile^  Leven,  Asni*- 
ton,  ct  ego,     StricbeH  did  not  vote. 

No.  14.    1 747,  June'  25.    Mary  Gainer  tigrjdMt  Mte  ».  tVJkUv^es. 

Ik  tUs  case  we  all  agreed  in  finding  it  proved  that  he  had  vitiated  the  record  of  thia 
Court,  i.  c  (the  extract  of  our  warrant  to  the  Conuuissaries  of  Edinbuigh,  by  duuiging 
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the  words  ^  two  books^  to  ^^  the  books,^)  and  had  used  that  vitiated  extract  in  the  Com- 
tniMary  Couxti  and  finding  him  HalUe  to  the  complainer  Mary  6ainer^9  damages  and 
expenses;  but  we  greatly. differed  as  to  the  punishment.  I  thought  as  this  was  done  by  a 
member  of  Court,  we  could  do  no  less  than  deprive  him  of  his  office  and  debar  him  from 
agenting  or  managing  processes.  Others  thought  it  was  a  great  act  of  folly,  and  innocent, 
b^u^  he  would  probably  have  got  a  new  warrant  for  the  asking,  and  were  therefore  only 
far  fining ;  oth^^  were  for  suspending  him  for  this  Session ;  others  till  Christmas ;  others 
fcHT  12  months ;  some  for  fining  him  L.5,  others  for  L.20  sterling ; — and  upon  the  yote 
we  suspended  him  for  12  months,  and  fined  him  in  L.20  sterling  to  thepoors^box,  multum 
rcmt.  iMUraUoB  President  e(  me,  who  were  for  depriving  him  altogether. 

^o.  15.  1747*^  July  1.  John  and  James  Ma^hall  ii^iW  J.  Ferrxer. 

'  Maeshalls  being  sued  by  Nimmo  for  encroaching  on  his  grass  and  tfaeftuonsly  putting 
their  cattle  into  his  indosures,  and  concluding  damages,  fine,  and  pilnidiiiicnt,  Marshall^ 
agreed  by  arbitration  with  Nimmo  and  paid  him  L.3  sterling.  But  then  Ferrier  the  BaHie- 
siibstxtute  wanted  to  be  satisfied,  and  said  that  if  the  fifcet  were  prcyved  ten  guineas  wotild 
be  toolitde.  At  last  they  agreed  at  seven  guineas,  whereof  he  gave  back  half  a  guinea. 
Marshalls  oomplmned  summar3y  to  us.  We  sustained  the  com^Mnt,  and  on  advi^hg 
we  found  him  guilty  of  extortion  in  his  office,  found  him  Ihdde  in  damages,  and  derlared 
hhn  incapable  of  hen^  a  Jiidge. 

No.  16.    1 750,  June  27.    Dtke  of  Roxbuboh  ugmnH  Mb  W.  Dice. 

,  Ik  an  advocation  from  the  Sherifi^  of  Selkirk  the  question  was.  Whether  titubrs  of 
t^inds  whose  tithes  aie  valued  io  the  cess-books  ought  to  pay  any  proportion  of  the 
soboolmaster^s  salary?  The  schoolmaster  founded  on  the  17th  act  1645,  where  the  heri- 
ters  are  ordered  to  be  assessed  in  these  salaries  in  proportion  to  their  rents  in  stock  and 
taind,  and  the  dJA  )36th  1696.  The  Duke  on  the  other  hand  founded  on  the  act  5th 
1633  andthe^aid  26th  act  1696.    We  passed  the  bill 

No.  17.     1 750,  Dec  7.    Boweb  of  J^innettles  against  Jam£s  Hav,  &c. 

In  this  case  the  President  and  I  and  some  others  thought  there  was  sufficient  evidence 
from  the  declarations. of  the  parties,  that  James  Hay  was  art  and  part  of  the  unlawful 
combination  to  get  curators  to  this  boy  Bower  of  Methie,  (now  caf ried  to  the  Scots  College 
at  Paris  by  his  aunt)  chosen  or  named  by  Popish  priests,  in  order  to  possess  these  or  the 
CJolfegei  or  whidiwaatiie  same  thing,  the  bay  in  that  College^  of  the  rents  of  the  estate  to 
bf  spent  there,  and  to  earry  on  the  nomination  so  as  his  nearest  friends  particularly  Kin. 
netdes  shoold  not  know  of  it  But  EHkerian,  Justice-Clerk,  and  Drummore,  thought 
the  proof  not  sufficiant,  but  thought  him  guilty  of  some  imprudences  and  indiscretions, 
and  theiefore  eensuraUe;  and  we  all  agreed  that  he  was  censurable,  and  the  Justice- 
Cferk  moved  the  censure  to  be  suspenskm  for  a  year,  and  a  fine,  which  to  me  seemed  odd, 
opandmBg  bis  opinkm  on  the  first  point;  and  on  the  vote  it  carried  to  suspend  fiir  a  year 
and  to  fine  in  L^d. 

3c 
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No.  18.     1 7^S,  July  21.    LocKHAKT  of  Qamwath  against  Haul 

I  reported  a  suspenBion  by  Mr  Lockhart  of  a  chai^  by  the  schoolmaster  of  Camwath 
for  L.16.  9s.  9d.  Soots  as  his  proportion  of  the  schoolmaster^s  salary  yearly  from  1747  o£ 
li.lO  sterling,  modified  and  allocated  by  five  Commisnoners  of  Supply  on  the  applicauon 
of  a  Committee  of  heritors,  in  terms  of  the  26th  act  169C ;  and  the  Lords  (nem.  com.)  found 
the  letters  orderly  proceeded,  and  before  answer  to  the  claim  of  the  double  in  terms  of 
that  act,  ordained  the  charger  to  give  in  an  account  of  his  expenses;— not  withstanding  of  the 
reasons  of  suspension,  first.  That  the  decreet  did  not  name  the  Commisaoners,  so  that 
they  might  have  been  no  Commissioners ;  2dly,  That  neither  the  suspender  nor  none  of 
the  heritors  wore?  summoned,  but  the  salary  both  modified  and  allocated  the  same  day; 
3dly,  That  the  Commissioners  had  no  jurisdiction  but  upon  the  heritors  neglecting  to 
meet,  or  not  agreeing  in  settling  and  allocating  the  salary,  but  here  was  no  evidence  of  the 
heritors  being  called  to  meet;  4thly,  That  they  had  no  jurisdiction  where  a  school  waa 
already  settled  and  a  salary  allocated,  whereas  heie  there  was  an  allocation  by  the  heritors 
as  old  as  1650  of  L.6  sterling  in  money  and  two  pecks  at  oat«seed  time  out  of  every  plough, 
and  every  miU  in  the  parish ;  Sthly,  That  at  any  rate  they  could  only  allocate  aocording 
to  the  valued  rent  the  new  augmentation,  whereas  Mr  Lockhart  whose  proportion  of  the 
old  salary  of  L.&  sterling  was  only  L.5  Scots,  is  burdened  with  L.16.  9s.  98.  Sd..  of  the 
L.10  sterling;— in  respect  of  the  answers,  that  29th  September  1746,  five  heritors  met  in 
pursuance  of  an  intimation,  and  agreed  on  L.IO  sterCng  of  salary,  and  subscribed  each  for 
his  proportion,  to  which  three  or  four  mere  heritors  afterwards  acceded  and  subscribed  for 
their  proportions ;  but  as  that  was  not  a  sufficient  act  of  settlement,  the  Presbytery  applied 
to  the  Commissioners  of  Supply,  and  no  citation  of  heritors  is  required  by  the  act,  and  the 
Commissioners  had  the  books  of  valuation  before  them  ;-*-that  the  old  settlement  was  gone 
into  disuse,  and  none  of  the  oats  was  paid»  and  what  part  of  the  L.5  sterling  was  paid 
was  in  small  triffes,  as  a  gratuity  by  such  only  as  were  willmg ;— and  to  restrict  that  part  of 
the  act  1696  to  schools  not  already  settled  would  restrict  the  whole  of'  it  and  make  it  of 
Tittle  use ; — ^that  Mr  Lockhart  came  too  late  to  complain  of  hb  proportion  after  year  and 
day,  nor  had  he  reason  to  complun,  for  as  he  has  16  ploughs  in  the  parish,  which  would 
by  the  old  dieereet  make  two  boUa  oat»»  that  with  L.&  Soots,  would  be  more  than  ia  now 
liud  upon  hinu 

No.  19.    1758^  July  19     Andebson  against  SnEEirr-StjasTixuTE  or 

KiNEOSS. 

Theex  Justices  of  Peace  of  Kinross,  on  comptnnt  by  the  Sheriff*Substitute,  (who  was 
also  a  Justice  of  Peace,  Sheriff-Clerk,  and  Justice  of  Peace  Cleric)  against  Anderson  for 
ealling  him  rogtie  and  rascal,  fined  him  L.6  and  L.2  of  expenses^  and  ordered  him  to  beg^ 
pardon,  and  banished  him  from  the  county  durmg  their  pleasure^  and  ordered  him  la 
prison  till  payment  of  the  fitie,  which  he  paid  ^  and  having  afterwards  come  into  the-* 
eounty,  they  gave  warrant  to  apprehend  him,  and  missing  him  they  apprdlended  I^b- 
]k>rse,  and  published  an  advertisement  {m>hibiting  all  within  the  county  to  harbour  htm« 
In  a  reduction  of  this  sentence,  at  advising  the  proof,  the  pursuer  passed  from  any  peiy 
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flonal  oondusion  against  the  other  JvaHMXBy  because  he  thought  they  did  it  igiMMrantly  and 
'  were  mided  by  the  Sheriff-Subsdtute.  I  had  some  difficulty  aa  to  reductng  the  fine, 
because  I  dymght  the  calling  a  Sheriff  a  rogue  a  great  indignity,  and  quoted  the  case 
14th  November  1679  Town  of  Kirkaldy,  (DiCT.  No.  98.  p.  1964;)  but  the  Court  distin- 
guished  betwixt  indignides  done  them  in  their  office,  and  those  done  them  as  private  men; 
and  reduced  the  whole  sentence,  and  found  the  Sheriff  liable  in  damages  and  expenses; 
but  inflicted  no  further  censure.— 8d  August,  Adhered 


VESQaBaanatt 


PUBUC  POLICE. 


Na  2.    1 7S5»  June  24.    Colonel  M'Dowall  against  Mas  Brown,  &c 

The  Lords  found  that  no  bottles  could  be  sold  in  retail  but  what  were  of  some  certain 
denomination,  of  quart,  {nnt,  diopin,  and  their  fractions,  and  thought  the  seller  bound  to 
make  up  the  quantity ;  but  superseded  determining  further  till  Thursday,  because  it  was 
said  it  was  imposnUe  to  make  bottles  exactly  agreeable  to  the  standard,  that  the  Lords 
might  inform  tfaonselyes. 


No.  8.  17S5,  July  28.  Town  of  C anono ate  c^tn#t  The  Magistrates 

OF  Edinburoh. 

Tms  Lords  adhered  to  the  interlocutor  finding  the  inhabitants  of  the  Canongate  may 
buy  fish.  The  interlocutor  is  ^neral  without  difference  whether  they  are  brought  to  be 
sold  again  or  not. 

No.  4.    1742,  June  17.   Town  of  Edinburgh  against  Bruce  of  Grange. 

Tnm  question  upon  the  aot  anent  casting  about  high  roads,  Whether  the  meaning  is 
that  the  new  road  can  be  no  more  than  200  ells  longer,  or  that  it  can  be  no  more  than 
200  ells  distant  from  the  <dd  road  ?  We  affirmed  Kilkerran^s  interlocutor,  which  in  effect 
found  that  the  new  road  can  only  be  200  ells  longer,  but  not  in  express  words.— 27th 
June  Adhered,  and  refused  a  bill  without  answ«:s.. 

No.  5.     1 748,  Feb.  28.     CoLONEL  Straiton  against  The  Burgh  of 

Montrose. 

.  In  this  process  upcm  the  riot  act,  for  some  himdred  bolls  of  meal  taken  frcnn  Cdonel 
Straiton,  two  questions  occurred.  1st,  The  libel  did  not  conclude  against  the  Buigh  o£ 
Montrose  in  so  many  words,  but  agidnst  the  Magistrates  and  their  successors  in  office,  as 
-yqpresenting  the  Burgh.  2dly,  Whether  action  Hes  by  that  act  only  for  repairing  the 
damage  done  to  the  house  demohshed  or  pulled  down,  or  if  there  be  also  action  for  goods 
taken  away  ?   Upon  the  first  question  a  doubt  occurred,  i^ainst  whom  executiOD  oould 

3c2 


:|M9p  niMlhar agamat  die  Bui^  «|  ead^  Ihat  is  i^B»a9t  their  Ma^Rtratoj,  «d  th4Jr 
eammoa  ;g«Ml,  <9r  if  tfif  dailliM^  oiyht  «4  >Blutt  b«  raniv^wd  fs(»4^erkiIni^iia&Ur 
sneh  us  in  EogMid?  Preadent  aad  Arqisti^  ^|Re^«d«af ,  tbat  ^^  th^jkdialiiu^ace  liable, 
(thougfand direetidix  is i^en  in  Iht  ihdV  hgw  it  oould  lie  |evk^,  1^4  I.  IpDfW  W i^tbfr 
:is]i4miiee /in jSopdand  of  moo^  ao lenoii.}     I  ih^j^  if  tl^  waa^be inypri^  ibe  aof, 
.dM&  tlw  Magi0tMlMt  as  rqp^eflenting  die;Bi«^Iv  ^uld  n^t  at  all.  he  .^eGenM^,  ^t 
only  the  Burgh,  leaying  the  par«|wr  to  ex^ute  Bucb.decne  the  be^H  hp  >€opU^  i^^i 
that  therefore  the  libel  were  in  that  case  inept ;  but  I  was  not  dear  that  the  Burgh  and 
their  common  good  was  nol liaUe^     I  Jid  not  veCem  tbe  Ast,  but  it  carried  for  the  de- 
fenders by  the  Presidents  casting  vote.     Sdly,  It  carried,  I  believe  by  a  great  majority, 
that  no  action  lay  on  this  act  for  the  aeal^  but^nly  f<tr  repairing  any  damages  done  the 
house,  which  was  not  here  claimed,  and  I  was  dear  of  that  opinion*    They  also  found 
DO  cause  for  finding  the  Magistrates  tanquctm  nitgK/i' liable,  and  found  expense  due.     23d 
Fel^ioiary,  AUered  the  first  part ;  adhered  as  to  the  second  ;  adhered  to  the  third,  that 
^  the  Magistrates  were  not  liable  ;  and  found  no  proof  of  damages  done  the  bouse.     I  did 

No, «.    1 743,  June  28i    M agktk ates  op  Edinbukg^  figatnst  Cl arkson. 

Tff B  qae»tion  wM,  Wbftfier  «iiiMDDmn|^  ik»  .MfigiitMfm  "^rn^^  upctt^ 

tliis  act  of  Parliament  was  sufSdent  ?  The  Lords  found  the  dtatioii  MtU»'**-'*fi>9^  Bojfstoo^ 

Strichen,  Drummore^  et  me.     The  Court  thougfal  that  dting  Magistrates  in  common 

i^£tiitnme«at>1^£aueascitiBgt]MBii]^j^^  10.tiiisD«pi9|^be%^taKBdl^«cc 

to  five  and  President,  which  was  six  la  si^u 

9th  June. — The  Court  being  full,  the  Lords  altered  the  last  interlocutor  and  adhered 

•        •      •         , 

to  the  first,  and  sustained  the  objection  that  the  Magistrates  were  not  dcily  dted^    Thi? 
carried  by  Presidents  casting  vote.-— S2d  June  AcDxered.. 

No.  7.     I747t  June  25.        Ure  against  Stevaet- 

A  QiTESTioK  occurred,.  Whether  the  Judge  Ordinary  upon  the  act  of  Parliament  caQk 
'east  about  private  roads  as  wd}  as  Inglmays SM  yavdsf  1  ihiMigltt  he  oenkL  AauAton 
jeemed  of  the  same  opinion.  The  n^sident  ^eu^t^it  iichided  in  the  act  liul  ne^ 
had  no  occasion  to  determine  it,  because  supposing  idi6  imy-a  higbwagr-y  tlieJfiialiees 
exceeded  the  statute^  and  had  cast  it  dbout  e40yar^i  find  di»  parties  loacte.  a' tegnnafe 
the  Bar  to  allow  the  old  foot  road  tacondnue  fer  people  ^mi^tA-  and  burials;,  and  as 
die  pursuer  restricted  hb  reduction  and  declarator  to  that  single  conclusion,  we  could  go^ 
no  farther  in  our  judgment.  Amiston  thought  we  •eoiidd  not  ^mAorise  an^  agreemeut  to 
exdude  the  lieges,  but  then  we  could  notiOanpd  the  party  to  insist  further  than  be 
'l^fsased^  and  so  we  'dedaxed  acooidingly. 

No*  8.    1 748^.  July  27.    Burgh  aF  Wick,  J&^ficaTif. 

S£t  Iwdk  tfcat  tbeir  tojbeodx  was  mi^ousy  and  they  were  rebuHcEbig  ill;,  and  priryed  for 
.W!tt»a«t^tQtiianspQrt  a  prisoner  for  deht>  to  Dingwall,  Tun,  <^ 

Pomodi^.    TliQ  ]U)9d9  4Eif U£ii?d  :^  biJJU  md  thoiigbt  the  "Ilown.  iitas  boi]^d  to  furmsh  a 
prisoiL 
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No.  9.     1 7489  Dec.  1 7.     Leith  and  Lesl y  against  Magistrates  of 

»  Aberdeen,,  &c. 

A  SOAFFTT  of  wliite  soap  being  intended  to  be  erected  in  Aberdeen,  tlie  neigfabouiin|^ 
iieritors  complained  to  the  Magistrates,  because  of  tiie  danger  of  fire  and  nauseousness  of 
the  smell,  and  they  stopped  the  work.  And  a  bt}l  of  suspension  being  o^red  of  that  si^t, 
anid  likewise  a  reduction,  I  upon  report  refused  the  bifl.  And  on  a  reclaming  bill,  the 
Xords  once  adhered ;— but  on  a  reclaiming  bill  we  remitted  to  Messrs  Oswald  and  Boyle 
at  Glasgow  to  report  to  us  whether  such  a  soapery  was  either  dangerous  to  the  neigh- 
boui4iood  for  fire,  or  nauseous  in  the  smell  of  Ae  fees,  or  otherwise,  and  they  reported  it 
was  not ; — and  thereupon  we  passed  the  bi}I,  and  dlowed  Ae  work  to  proeeed. 

No.  10.    1749,  June  14.    Turner  agai/Mt  Du3ra  of  Roxburgh. 

As  the  Justices  of  Peace  have  power  to  cast  about  a  highroad  200  yards  for  the  benefit 
•f  inclosures,  the  question  wasy  Whether  where  there  are  two  roads,  both  highways  within 
200  yards  of  each  other,  they  caa  suppress  one  of  them  ?  In  this  case,  tlie  two  roads  lead 
one  to  a  boat,  another  to  a  ford.  Sdly,  Whether  when  the  highroad  is  cast  about,  the 
whole  new  road  must  not  be  on  the  same  heritors  ground  ?  We  had,  15th  February, 
found  that  they  could  not  suppress  one  of  the  roods,  by  throwing  one  into  another.  And 
this  day  wc  adhered. 

No.  11.     1750,  July  21.    Inhabitants  of  Kirkaldy. 

« 

MuBKL£  reported  a  bill  of  suspension  for  40  or  50  inhabitants  of  Kirkaldy,  of  a  sen* 
tence  of  the  Justices,  suing  them  fiv  not  attending  to  repair  the  highroads,  in  terms  of 
the  act  5th  Greo.  II.  for  that  they  were  inhabitants  of  a  Royal  Burgh,  and  not  compre* 
bended  in  that  act  The  Justices  would  net  answer,  but  left  it  to  the  Court  And  we 
j«peUed'  that  general  reason  that  they  were  a  Burgh  Royal ;  but  passed  it  as  to  sailors 
employed  in  navigating  ships  in. trade,  and  refused  it  a»  to  siulors  employed  in  passage-. 
fayat^  and  as  to  amerchants,  weavers,  tulors,  and  other  trades  peopTe.  And  upon  a  cc- 
<«)aiQRisig,biU  84th  July  we  refused.. 

No.  12.    1754,  Feb.  1^.    Inhabitants  of  Kincardineshire. 

TuE  Commissioners  of  BuppTy,  in  order  to  repair  the  roads  in  their  county^  hftddividiti: 
them  into  fonr  great  roads,  and  finding  by.  experience  that  taking  only  tl^e  inhabitants  in 
the  neighbouclicxxi  to  make  or  repair  such  roads  was  altogetlier  ineffectual^  resolved  to 
.rqpair  these  roads  one  after  another,  so  as  one  ^oHld  be  finished  and  made  sufficient 
Jiefore  VyT^p^i^  to  another,  and  to  take  the  work  of  the  whole  county  to  such.  But 
being  saisihle  of  the  inoonveniency  and  hardship  of  bringing  tenants  to  a  very  great  dis* 
iaoce,  at  the  same  time  that  for  a  very  little  money  people  might  be  hired  that  would  do 
the  wiork  more  effectually,  they  put  it  in  their  power  to  redeem  thor  own  service  at  a 
low  rate.  Id.  per  Htm  fur  every  man,  and  as  much  for  every  horse,  except  the  inhabit 
•taots  10  the  neigjibaurhood  of  the  coad  to  be  repaired^  and  aocordin^y  made  an  act  fCr 
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* 

enfordng  these  purposes ;  .which  Lord  Arbuthnot  and  other  heritors  aod  tenants  endetu 
voured  to  suspend,  chiefly  on  two  grounds ;  first  that  it  was  not  made  on  the  third  Tuesday 
of  May,  in  terms  of  tlic  act  Sth  Grea  I. ;  9dly,  that  they  tould  not  oblige  tenants  to 
repair ' roads  at  a  distance.  Answered  to  the  first;  By  the  act  1669,  the  first-Tuesday 
of  May  is  the  day  appointed,  which  is  not  repealed  but  ratified  by  the  act  Sth  Geo.  I., 
and  is  the  usual  day  when  the  roads  are  order^,  being  commonly  the  day  of  chusing 
the  collector.  To  the  second,  Tluit  it  would  be  oppressive  to  oblige  tenants  to  repair 
roads  at  a  distance,  while  there  were  others  repuring  that  lay  nearer ;  but  none  of  the 
acts  limited  them  not  to  call  the  tenants,  but  what  lay  near  them,  or  that  lay  at  any  cer- 
tain distance ;  and  such  a  limitation  woiild  be  unjust  and  unreasonable,  and  in  many 
counties  i:ender  the  repairing  the  roads  impracticable.  The  difierent  bills  of  suspenaon 
were  refused  by  two  different  Ordinaries,  and  one  by  three  Ordinaries ;  and  this  day  a 
reclaiming  bill  was  unanimoudy  (as  I  am  UAd)  refused*    I  was  in  the  Outer-House. 


QUALIFIED  OATH. 


No.  2.    17S6,  Feb.  18.    Jean  Budge,  &c  against  M'ELay  of  Strathy. 

(This  case  is  expressed  in  the  manuscript  notes  in  the  same  words  as  in  the  text) 

No.  8;    1 786,  Dec.  8.    Creditors  of  Menie  againsi  Broomfield. 

See  Note  of  No.  6,  voce  Aerestment.  •  \ 

No.  4.    1787,  Jan.  18.    Mofvat  against  MorFAT. 

*  »  ■ 

The  Lords  found  the  quality  in  the  defender'^s  oath  intrinsic,  via.  that  aome  time  after 
the  bargain  of  sheep,  the  pursuer  ordered  him  to  pay  the  price  to  the  pursuer^s  brother- 
in-law.  The  Lords  were  divided,  and  among  others,  I  own  I  thought  it  was  extrinsic, 
till  a  decision  was  dted,  6th  July  1711,  Clerk  Against  DaUas,  (Dicr.  No.  12,  p.  13,813.) 
whidi  determined  me. 

No.  5.    1740^  Jan.  29.  '  Sutherland  of  Forse  i]^iW  Sutherland. 

XiKMZKiTV  having  got  an  indorsation  from  the  poor  woman  to  a  bill  of  350  merk% 
which  she  alleged  to  be  in  trust ;  he  acknowledged  the  getting  the  indorsation,  but  said 
it  was  a  gift.  The  question  was,  Whether  this  was  intrinsic ;  and  indeed  if  the  circuin« 
stances  were  true,  the  thing  seemed  improbable ;  at  least  it  seemed  to  be  too  great  a  do- 
native.  Several  of  us,  particularly  Royston,  Dun,  Murkle,  et  ego,  were  dear  that  it  was 
intrinsic ;  but  the  President  thought  that  when  the  facts  set  forth  in  the  intrinric  quality 
seemed  probable,  he  would  believe  the  quality,  but  if  the  fact  was  improbable,  he  would 
not  believe  it,  without  further  proof.  This  I  could  not  agree  to,  or  think  that  intrinttc 
or  extrinsic  could  depend  upon  the  Judge^s  opinion  of  the  facts  being  probaUe  or  not. 


£lcrii:s's  NoTSs.]  QUALIFIED  OATH.  391 

and  I  mentioned  a  decision,  13th  June  1728,  L.  Badefunows  against  Mr  Francia 
Downie.  However  the  LardB  remitted  td  the  Ordinary  to  give  a  prcxif  before  answer  of 
the  various  drcumstances  at  the  time  of  the  indorsation. 

ft 

No.  6.    1742.    Nov.  18.    Lord  Eglinton  against  Lady  FoRRES'^'Eit. 

A  BXi^t  by  Lord  Elphingston  to  Lord  Forrester  in  1716  being  sued  up ;  and  a  question 
arinng  upon  the  prescription,  which  was  appointed  to  be  heard  in  presence ;  to  avoid 
that  dispute  the  pursuer  referred  resting  owing  to  Lord  Elphingston^s  oath ;  who  on  oath 
acknowledged  the  bill,  and  that  it  was  not  paid,  but  added  that  before  granting  the  bill 
lie  was  creditor  in  a  greater  sum  to  Lord  Forrester,  and  that  at  a  meeting  a  short  time 
before  Lord  Forrester'^s  death,  he  promised  to  give  up  the  bill  how  soon  it  came  to  his 
hands.  The  first  quality  of  compensation  was  found  extrinsic  agreeably  to  many  prece* 
dents,  because  compensation  supposes  both  debts  resting  owing,  and  therefore  he  must 
prove  the  debt  resting  to  him.  But  the  promise  dlerwards  to  give  up  the  biU  was  found 
intrinsic,  and  therefore  the  allegeanoe  resting  owing  was  found  not  proved.  Amiston 
thought  if  only  the  verity  of  the  subscription,  and  that  it  was  not  paid,  had  been  refeijed. 
to  oath,  the  quidity  would  have  been  extrinsia  ' 

• 

No.  7.    1751,^  Fee.  20.        Govan  against  Pedan. 

Pkdan  sued  Grovan  for  wages  as  chief-mate  from  Carolina  to  Bb-ness,  and  referred 
the  libel  to  oath.  He  deponed  that  he  had  in  the  outward'  voyage  hired .  Bluir  as  chiefs 
mate  and  him  as  second-mate,  (and  produced  the  agreement  with  him  and  the  other 
sailors;)  that  at  Charlesiown  Blair  was  discharged,  and  he  hired  the  pursuer  as  chief* 
mate  at  Blair^s  wages,,  and  so  continued  frpm  7th  September  to  23d  October,  that  they 
were  put  back  to  Charlestown,  when  the  pursuer  refused  any  longer  to  serve  as  chief- 
mate,  but  only  in  his  former  station  as  seoond^^nate,  and  desired  him  tx>  hire  another 
man ;  that  he  thereupon  hired  Grichton  as  ^hief-mate,  and  that  both  Crichton  and  the^ 
pursuer  kept  journals.  Drummore  found  Pedaii  entitled  to  wages  as  chief-mate  in  the 
Iipmeward  voyage;  and  that  the  quality  was  extrinsic  But  on  a  reclaiming  bill,  we 
idtered,  found  the  quality  intrinnc,.aQd  the  pursuer  entitled  to  wages  ftom  Odober,  only: 
as  second-mate.. 


3r» 


RANKING  AND  SALE;. 


»  r 

No.  1 .     1 73S,  Nov.  1 7.  A.  against  R  - 

In  a  sale  a  privilege  of  grazing:  ten  sheep  with  the  tenants  but  not  converted,  in  case- 
tlie  sheep  were  not  sent,  was  delete  outof  the  scheme,  together  with  capons,  poultry,  and 
carriages.    The  Prerident  was  against  deleting  the  sheeps  pasturage. 

•  •  (This  case  is  on  the  first  page  of  the  first  volume  of  the  manuscript  notes^  but  all.  the 
^ases  on  that  page  and  ona  partof  the  next  are  aaored'acrosa  with  a  pen.) 


SK3  RANKING  AND  SALE.  p^eiitxs'&  Koiss: 


Na  9.    nMr  Jan.  9.    Thomai  Lawkie  of  Ccarkelfeity,  S^ppUcant. 


i 


In  a  ranking  and  sale  of  a  housie  m  the  head  of  the  SiMiongate  newly  built  but-  ijot' 
finished  or  made  habitable  ;  on  a  petition  by  the.pursuei;  of  the  sale  for  liberty  to  finis}i. 
and  make  it  habitable,  and  that  the  expense  should  be  cTedared  a  preferable  debt,  fUe' 
^ords  on  advising  the  petition'  without  answers,  refused  the  bill,  because  tliese  were  iiot 

feparatiohs  but  new  fiftishing, 

Na  8.    1 784,  Nov,  20.    Eakls  Of  Loudoun,  &c.  against  Lobd.  Ross,  &c. 

'  T^nt  Lof4s»  f<Kmd,  that  notwithstanding  these  Earb  were  ranked  prmio  hco  on  the 
lands  of  Gulston,  yet  not  havng  drawn  the  whole  l^y  reaaon  of  a  pvioir  ilkB>^n  and  the 
oomtiium  ekpenses  of  vankkig?  and  .sale,  that  they  ougjbt  to  be  radced^n  the  lands  of 
BmntsWoed  for  whfttrmamid due  after  lliese  deductioia;  but  found  that  they.oodld  net 
be  even  i»nked  ISsr  the  whole  sums  in  theb  ad^ndkition  hfxt  cady  for  what  rem^jojed  so 

doe^ 

This  last  being  reclmmed  against,  the  Locda  alta:iNi  and  found  they  should  be  rooked, 
for  the  whole  so  as  to  draw  only  what  remains  due.*— 20th  November  1734  The  Lords 
adhered. 


•     •  • 


No.  4.    1 786,  F€b.  18.  •  Gb£Ditors,  &a  of  Ma  A.  Falconer,  Competing., 

See  Note  of  No.  ^Jvoct  Alimei^.     •  • 


*>-  ■  J  J 


No.  6.    1789,  Nov.  9.,    Bailie  Thomas  Dundas  elitist  lxm» 

The  (](ueatioh  though  about  a  fimsU  suligect  waa  of  sprae  iaqportai|OQ^:  How  fiur  a  sale, 
before  the  Lbids  oobU  be  quaneOed;  by  a  ^lirdr  paftjr.  hii?iQg  i^ight  ta.t^e  ^avbjfct  901 
^rivecl  ftoin  the  bankrupt  ?  The  Lorda  found  thut  H^nry  Wylie  the^on  and  bmr  of 
Henry  as  w^  aa  of  Tbomas  fhe  bankrupt  being  called  iti  the  sale,*  neither  ^eiMry  nor 
stQj  of  his  creditors  can  quartel  ibe  sale;  and  they  thoi^t  theact  dPParliameiit  had  the 
same  effect,  which  provides  that  the  sulgect  shall  be  free  from  the  debts  and  deeds  of  the 
bankrupt  or  his  predecessors ; — and  Heniy''s  right  flowed  from  the  predecessor  of  the 
bankrupt.    Afterwards  adhered. 

No.  6.    1741,  June  26.    Creditors  of  Kebsland  aguimt  Scott. 

Fiin>  that  Mr  Scott  is  entided  to  retention  of  a  capital  that  will  answer  to' the  whole 
teinds  of  the  va8sal''s  lands,  the  same  net  exceeding  the  feu-duty,  until  the  creditmv.  shall 
give  Mr  Scott  a  sufficient  right  to  the  said  whole  feu-duties. 

*  •  *  -  . 

No.  7^    1741,  Dec.  8.    Stirling  6^m£CAMEEON. 

'•  A  qfticsfioo  ^oecdzrcd  on^diis  petitioB  for  Stirling,  Whether  when  an  estate  ia  -sdld  aa 
bankrupt,  and  eventualfy  there  happen  a  reversion  after  paying  th^  whditt  debts^  a  general 


Etemti*  IlbT£t4  AaWKING  'AND  SALS.  ms. 

tervice  of  Ae  sppnent  htir  k  mMdeat  idttarj  ^  MVaraion,  w  if  be  wtnut  betnfiift'ia 

tepcRt  £he  ikt  and  to  Iwv  (Mfffidi  m  tbe  title;    The  PMMeat  thougltt  tfegeaenLspfri 
lric»«noug|hi  of  wUili  Anuiloa  a^^ 

No.  8.    niSf  July  SL    Stirling  ogainH  Cameron. 

At  a  sale  of  an  estate  as  tMaicrupt  on  the  act  1681,  the  price  haivii^  arisen  far  above 
Ikie  liaMAdifktt^tSita^  th^  ifipataitJMiry  itbo  bad  lenounDed  to  the  creAtoiviui^ii^^fifigf 
Boir  senFed  heir  to  make  tide  to  this  revenioa  of  the  price ;— 4iut  on  rqiprt  of  P^ni^ 
we  found  that  he  must  make  up  a  real  right  to  the  lands. 


No.  9. .  17iS,  Pc^c  15.    iH%x,i^zi&, against  The  Bank  of  S<ifOTLAND. 

*    FusTOKMALlL  and  FraseiiMe  %reie  deUon  bjr  im  heritaUebond  to  Alacaoder  Paterso^ 
pk  LiSyOO  sterling,  whidi  Mr  Patarson  with  Prostonhairs  cooseat  made  over  to,  the  Bapk 
4tad  gaVe  himself  a  cohtobofatiofi.    Thereafter  Fiaserdale  sold  the  estate  of  Prestcnliall 
Jlo  Jfr  P«t«rson,  slid  left  money  in  his  hands  to  paj  this  debt,  and  gola  bond  of  re^«f« 
Mr  Platersmi  gave  •  bond  of  ooKMboration  lo  the  Bank,  and  was  in  use  to  pay  the  annual- 
tent    Upon  his  bankruptcy  the  Bank  was  preferred  prtina  loco  for  the  principal  and 
annualrent^  but  widi  the  burden  oTlhe  share  of  expenses  in  the  usual  fcmOf  whereby  they 
wanted  about  L.76  of  principal  andannualrent,  for  which  diey  charged  Fraserdale  on  his 
'^OTi^bal  bond.    At  first  the  questioii  wdk  given  fer  Fraserdale,  and  tlie  ipounds  weie, 
"that  the  Bank  accepted  Mr  Paterson^s  bond  of  4»noboration  wlnoh  supeneded  executiaii 
*agaiii8t  him  till  the  then  next  term,  and  gave  him  one  half  per  ceal.  abatement  of  die 
annualrenta,  as  PrestofdwH  also  had.  But  as  the  Court  thought  these  no  sufficient  growM^ 
'  to  iiifer  an  innovation,  where  the  bond  was  expressly  corroborative,  they  the  24tb  February 
"^last  altered  and  found  the  letters  orderly  proceeded.  But  upon  a  reclaiming  bill  Amiaton 
and  Kilkerran  altered  thor  ofniuons  upon  a  ground  not  mentioned  in  die  papers,  and 
'that  to  me  and  others  seemed  exceedingly  new,  via.  that  die  Bank  had  got  payment  of 
dieir  whole  debt  although  their  share  of  expenses  was  by  the  rules  of  the  Court  drawn 
back,  aod  that  Fraserdale  was  not  haUe  to  pay  them  these  expenses  drawn  back.   Others 
of  us,  particularly  President  and  I  thought  diat  the  Bank  cannbt  be  said  to  have  got  more 
than  what  they  received  in  cashirom  the  purchaser;,  that  Mr  Paterson  would  be  haUe 
for  tliat  deficiency  however  occasioned  ;  and  that  Fraserdale  was  equally  bound  with  him^ 
vnrhich  is  the  case  of  all  cautimiers  in  heritable  bonds.    Yet  upon  the  question  it  carried 
by  a  good  majority  that  Fraserdale  was  not  liable;  and  5th  January  1743  we  adhered. 

.  \^  The  case  of  Prestpnh8l]>  creditors,  22d  December  1738,  (being  a  sequd  of  Na  & 

voce  CoHPETiTiov  here  referred  to^)  is  mentioned  thus : 

Some  of  the  Lords  doubted  whether  the  infeftment  fiir  the  penalty  eottU  be  cflioetual, 
Init  as  this  was  determined  in  the  decreet  of  ranking  and  did  not  he  befiire  us,  we  could 
not  alter  that,  though  I  thought  were  the  point  entire  that  the  infeftment  was  eflfectnal 
and  the  judgment  right ;  and  as  to  the  rest  we  adhered  tb  the  (Minaiy*sialsrioeutor  inall 

3n     . 
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paints,  aad  fomd  tfiat  the  petitaoMr  omU  not  have  alkwrinoe  <£.:thr  eaqpwie  .of  the- 
erroneous  infeftment ;  SAj,  Thiit  for  the  cxpenat  of  thd  ac^udicatioiiihe  could  only  bc^ 
{irefen^d  on^ir  supsffiority,  btit  fiooribis  ]«t  fijiAnkl^^diffoafcl^  di^»Tifaiit>h^  i9^d 
notbeprefen^forhispraportiim.of  theeif^^  molldfig  md  i^^  . Am^^ 

XDu^  against  tfns^iast^  -  '  •. '  ■^'  •        '■'  .^  •.  .  ^'^  ri'  ':'.  ^  -i,  /  i-.  ;  -•    ;>  r  r  ; 

•'--■■     t  '•     ■    '  '     ■.-.   ■>-   •   ..•    .  ■'    ■"•-,"  ^■...    •.   i  ••  •    -^        -.    •       ■.' 

(Theoompetition  b^tireen  thwje  parties  tooj^  |^«pe  inil^  rjftiall^a^ 
to  wfaich^s^^tiateknncdi^telyabQve;)  .  ^<  -r      . 


:;.  J  •  ,;  .  ••  :-..     ..     •■•        -■/ 


Ko.  1 1.    I74S5  July  12*    Ranking  of  ths  Ckeditou  or  Portbact. 

A  creator  being  infeft  for  pritidpai  limi&alrent  peniSty  and  ternilj  failzi<»^'  the  ^ues» 
lion  was  reported,  whether  in  a  ranking  this  ereditor  dtaNild  be  preferred  for  his  penalty 
or  termly  fulzies  in  so  far  only  as  extended  to  the  expenses  d  complelSng  Ks  righ^ 
according  to  our  ju^^ment  in  the  case  of  Pveslonhall^  or  if  he  diould  be  preferred  also  for 
the  expenses  of  Tanking  and  sale ;  and  we  gave  the  sane  judgment  as  in  the  case  of  Fre^ 
tonhall,,  Tiz;  to  prefer  him  onfy  for  the  expense  (^oompletk^  his  ttdcv 

No.  IS.  ,  4-748^  Jan.  29.    Competition  oy  the  dmbrroES  or  Bl^ir,  - 

Th^s  es&te  bekig  sold  at  the  instance  of  the  appavent4ieir  on  the  aet  1<!0£.  one  cred&» 
tor  had  a^udged  befdr^  the  sale  on  a  eognitumis  c^um^  and  two  creditors  a^^ndged  after 
but  wi^td  year*  and  day  of  the  first,  and  other  creditors  did  not  at  all  adgudgp.  The  ques*^ 
tion  wii9,-*?>Ia  ihe  £visibrii,.  Vfaetbei^  the  three  adjudgers  idiould  be  preferred  jiari^poiaiii,  being  • 
within  ye«r-  and  ifiijpy  or  if  the  first  ought  not  to  be  pr^fierted^  and  the  two  adjudicafions' 
sfier  the  sale  w^  not  inept?<— cur  if  the  whole  ought  not  to  be  preferred  jNir{|MMii  lAether 
d^tt^[efs  or  noti  becaite  the  sale  wUch  is.  an  adjudicatbn  was  for  their  behoof?  And 
we  fonnd  that  the  whole  creditors  whether  adjudgers  or  not  ought  to  be  preferred  pore 

•  *  *       ' 

No.  14.    174S,  July  1.    Blackwoob  ogninstEA^h  of  Sutreklanix 

A  decreet  of  ranking  and  sale  of  the  estate  of  Dudhope  being  quarrelled  at  Mr  Black*-^ 
wood^s  instance  to  the  end  that  he  might  be  restcupied.  to  his  due  place  in  the  ranking  and 
he  preferred  in  a&annualrent  of  L.II>00Otha(  formerly  belonged'  to  Sir  Georgp  Ham^Mi 
atfectipg  that  estate,  and  to  which  he  had  right  by  c&qxisition  1708  and  infeftinent  thereoo, 
in  1709  HI  the  person  of  Sir  Andrew  Finning  of  Fam>  from  whom  be  had  adj^u^ged  ;. 
whereas  in  die  decreet  the  Karl  of  Sutherland  atid  othas  are  preferred  to  hun  on  a  £s». 
position  by  Sir  George  in  1699,  though  no  infefhnent  fbUbwed  till  1709,  so  three  years 
after  his,^ betaHse  hif hadnet  then  predotied  FarmV sasin^  bat  whiefa  br  has anoe  disooN^ 
Tered  and  now  pftwdncts.  The  first  ground  of  reduction  was,  that  Janet  Hepburn,,  in 
whoiBie  name  these  processes  were  carried  on  was  dead  sereral  years  before  it  was  raisc^^ 
Ikfeooea  vere,^  that  in  i»nlwgB,  apd  §ales  the  {Airsuers  ue  often  hut  nominal^t  without  any 
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«ftcCuaI  inlereit,  at  it  oAm  A»  caie  of  proeessei  of  mulliplepoiiiding ;  and  In  Hob  oase 
the  competition  VelwixtMr  KackuDod  and tbeae  defenders  depended  four  yean,  wher^ 
he  Ibnoed  dieni  to  piove  4he  leuv  of  llieir  taune  1109,  wludi'theiefiire'Migllt  imH  ta.be. 
ammUed  because  oT  » mislakean  Ike  name  of  the  pursuer,  whose  interest  was  fcnmd. 
dttitled  to  draw  nodm^ ;  9i&3r,  Ehran  diis  ^eetion  is  oomp^ent  and  omitted  hjrM^ 
Bbclcwood;  Sdljr,  The  regulations  1695  art  18.  (totide  Ihat  nullities  in  decieets  tn' 
firo  diall  operate  no  further  ibayi  t6  redress  the  jMUtyVprgudi€&.hj  the  nullity.    The* 
Lords  sustained  the  objecticn  and  found  the  decreet  void  and  nuU,  and  wotildaotoonfine 
it,  asi'lklr^Iatkwodd  proposed,  tb  r^totin^  him  aguhst  it  but  to  subsist  as  to  the  rest: 
But'Sd  January  1749,  we  altered,  and  sostained  the  decreet,  but  allowed  SCr  Blaclcwood 
to  be  heard  on  Us  inftftment  notwithstanding  its  being  omitted  in  the  finrmer  paooess. 


No.  IS.    1748,  July  28.    Sale  of  Rutqerford's  Estate. 

Upok  my  report  without  infonnations  for  advice,  the  Lords  found  that  the  pursuer 
might  pursue  a  sale  on  the  act  1695  notwithstanding  he  is  served  heir  in  general  am 
lenefioio  invenUniL 


No.  16.    174&,  June  17.    Creditors  of  Crowdieknows. 

Is  the  divinon  of  the  jMioe,  from  William  Maxwell  being  creditor  in  a  great  sum  bjr 
an  heritage  bond  and  infeftmait  for  security  of  his  penalty  as  wdl.  as  his  prindpal  sum, 
wq  aqpordingly  preferred  in  the  decfeet  of  joking  for  his  penalty  to  be  restricted  to  his, 
ajscensa^,  expiBpses,  the  accountant  stated  a  doubt  which  at  the  de^re  of  the  lawyers  I 
reported  ihi^  day  for  advices  Whether  1^  should  draw  his. penalty  so  as  to  relieve  him  of 

ja  *  

bis  share  c^  the^expense  of  ranVing  and  sfle  ?  And  the  Lords  found,  apeeably  to  die  act 
«f  sadjeQiQt  9Qd  fcrqiier  pr^ce,  that  he  could  not,  bu(  behoved  ,  to  defray  the  expenses 

tlM0|se8of  Pirestonhall,  Fraserdale^  imfl  Portract  {mprfLy  , 


J  '• 


»' 


No.  17.    1750,  Jan.  6.    Salb  ow  THE  Estate  of  Aeklakd. 

A  pmrsuer  of  js.sale  dying  after  decreet  of  ranking,  and  just  before  they  were  proceed- 
ing to  the  roup,  the  Lords  on  die  act  ITlI  granted  warrant  to  another  creditor  Bailie 
Tifontgomery  to  cany  <m the  sale;  and  found  nonecesnty  of  calling  the  last  putBuer*s 
hcbrv  which  last  appe*edlo  me  odd>  sinoe  if  an^^  other  creditor  haddieo,  the  sale  by  that 
adt  must  have  ^tojpt  till  Ins  heir  had  been  called ;  ami  it  was  thought  that  had  he  died 
duritig  the'imfkiiig  even  his  heir  must  have  been  called.  At  common  law  on  the  deaA 
of  any  ^party  onee  admitted  into  a  process,  it  must  stop  till  hia  heir  be  called  ;-*«lld  that 
net  maketo-MAstinctam' at  whi^  period' of  the  process  he  dies. 


No:  18.    1 750,  Feb.  2.   Creditors  of  Sir  Alexander  Hope,  Competmff. 

See  Note  of  Ne.  J2,  Mee  Inhibitiom. 
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Na  19.    ]740»  Jvme  it,  is.    Salx  cm  ^hk^statk  w  Gw»vw^wo9i. 

it  WIS  dbcoTcied  that  ibe  weai  of  a  sniatt  fiit  of  tfao  Mftnioii  ite|pU>F^i  pomtftaon  wi>; 

ao  beoeBtii^  of  •eir>ttefft  of  fahHeaAom^  imt'otij  td^ iH^pum  Ao  yafe^  tod  advertise  ife' 
III  llie  pcintS  «iii}  Mme  of  us  were  of  that  apbnm;  but  the  VnaSiaiL  taA  fl^nrh|llMh^r9^ 
douk&igt  thoil^^  we'ooaaBKmly  dittinish' die  pnd  aft^  kntib  m^ oqco  nposed^wMiiMr 
new  letteiB  ^pahBcalioii^  reordered  a  heir  ppoof  of  that  part,  in  Avder' to  tetteraof  pi4i-:^ 
ficatkm.  lAth  Juae^  We  |pt  a  pedtibn  tsom  Greeojaids  and  the  irfiole  erdBbn  to  idln^ 
we  refused..  ^  .      . . 


*  •  * 

No.£a    nso,  Dec;  l4    Sie  Hugh  HAMiLTON,t  SupfHcanL 

A  •  •  •  •  . 

'  Sir  Jiuutt  oppBod  to  have  hU  bond  of  cautioQiy  tar  the  pme  dellresed  up,  havib^ 
piid  the  prioa  ^-Hirhich  was  roiaitlod  ta  me  to  examilie  the  voochere ;  and  I  wepotiied 
thotk  WM  a  sale  at  the  laslaiiee  ofthe  apparentJleir  on  the  ast  IBM,  that  after  paynmi 
^.tha  creditors,  there  ma  a  bakiice  of  |tlx>ittX490C^  Scots ;.  and  that  it  appeared  fram 
the  Tonch^rs  that  Sir  James  had  paid  tlie  price  to  the  creditors,  apd  thesaid  balance  t» 
ne  apparent-heir  and  her  husband  vpoQ  their  discharge,  but  t|iat  it  did  not  appear  th^ 
t^  appaqentrhj^r  had  jnade  upt  any  tit^s  either  to  the  estate  or  price,,  imd  that  therefor^ 
jjie  Court  should  detenmue  whethes  ajDj  titles,  and  what  titles  were  neoessary  to  b^ 
laade  op?  .'I'his  poiiia  Iftey  had  itfider  cciu^deiTitMi  different  dir^s,,  and  I  mentioned^ 
to  Aemr  the  case^of  Starling  against  Camei«m^  21.8t  July  IT^*^,  (Na  8,  mtpr^ty)  where  m» 
the  sakof  an  estate  as  bm&krup^  tfaei«  being  e¥^it^a%  a  xeyersion  to  die  apparentidr^ 
h»  was  feund  oUiged  tc^  qanke  a  title  la  the  lands,  and  to  eonvey..  But  tiiis  day  th^ 
Lords  found  ^>at  ao- tBtfa  waa  ncecaaaay  p  be  mada  up„  and  tfaere&ae  oideiied  the  bo&d 
to  be  delixMced  Up*. 

BLAm  hengsehred  beir  in  genend  easi  faafljfeSa  iansalnair  ^  Us  tini|&er«.  pumtfeiK 
a  sale  af  Us  ^estate  ok  Ae  aet  1806,  aad  iims^  i^ied:for  idiligBBoa  Id  pme^qef^M^ 
points  in  tias  aet ;  •>£ficidly  ocetend  jmfHtwiwfy.  whadte  idbrhis  sc«iiQe#i«QhpnM^ss^ 
%as  aoifl^petent  at  Hia  iasiafiee^r/'aad  dns  dt^^  we  gnmlai  dbe  diUgeaait^  aa^  thowighi 
the  >oaC  eompetent^  iVreea%  ftv^deciBiim  SSth  Ji^  IMB,  ia.lte  fldaof  U^OmBr 
ford^s  estate^  (tNo.  15,  nipnsi,)  repcNded  by  me ;  and  Kilkernm  mentiooed^  another 
also  repevted  by  me,  but  which  I  baae  not  roa4usdgi,  in  114%;  4n  tbei  (ane  <<  aoe 
»l4)otnaL 


t 
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nition  by  the  Cxown  oft  noit  fofntiMi  cano^tem  to  tha  J^md  of  ereedon^  but  imich  was  to^ 
Me  Gulhffie  in  toist  for  the  fttmly^  MkTmteiided  for  trniaactiag  and  pi^ng  debts*  The 
.tn^eCf  S»  ptytBcnt  oTthe  tivo  gyreatett  and  pi-iiwifal  credkdir%  grjpted  two  wadset  rights 
boideii  of  btmself^  $ni  m  164!^  for  19»00&  merks^  he  laade  over  the  superiority  and  re- 
version to  Hay  of  Aberlady,  who  would  seem  also  to  have  beea  a  trustee  originaBy,  and 
in  the  Bame  yemr  acquired  one  of  lliese  wads^ts^  amountiiig  td  6500  nterka^  but  wiielh^ 
all  with  his  own  money ^  dr partly  witk  the  family^  did  not  appear;  but  k  appeared  Aai 
in  16i4  there  was  a  contract  betwixt  them  and  the  widow  cf  the  family^  Gontaining^aii  ob» 
iigement  of  reversion  for  L.9606.  The  heir  of  the  fmmly  cdntimii^'to  fiijmssy'  ma^  fat* 
many  years  paid  Aberlady^  by  way  of  b^Iutack  diity,  t)Mhinter6st  of  the  Sttill  Sum  of  4609 
merk&i  and  at  last  L.1000  of  the  principal  wai$  paid,  and  after  that  a  grea^  nucdber  of 
years  rua  on,  and  security  l^ven  for  ibe  whole  In  'IT08  Bi)n)efeii^briiiade  a  •«Dirt*«f ' 
purchase  of  Aberlack^s  interest,^  and  claimed(  not  only  the  whole  property  and  mversomr 
that  was  in  Hay,  but  the  WhoUe  wackfct  of  6500  merks, '  because  ^  odntraet  lAMttras 
not  extant,-— but  oolbtimil \vTrtings,.tliat  qiiite  satisfied^ Ibelietv^, a&df  U9,  that Aetetef 
been  siich  jbl  contract.  Wherefore  the  qnestid»  "was,.  Wledier  w&hout  yeomng  dHT  tmadt 
of  tliis  contvsict,  ^  could  sustein  thek;  ngainst  Bbrndbugtk  H  Aac^gbt  liiAl  wfieveaathoig: 
was  to  follow  but  the  exlinctioa^  of  a  right  or  debt,  provii^  -Ae  teher  b  not  gemMwy^tp^ 
but  where  the- right  is  not  to  be  extinguished;  but  to  sd^ttst  and  be  traaai&ted,  then  6^ 
-proving  the  tenc^r  ne&neitffr  be  ilecessary.  We  found  fotteerfy  B«ndbt]^%  fig^^etffiil-^ 
guished  without  proving  the  tenor..  'Barnc}ei;^h.  reclaimed.  And  upattr  the  face  of  the 
writings,  considering  the  recognition  as  a  valid  ngbt  of  property^  I  faiul  gr^t  diflbiiltyy. 
(though  I  voted  for  the  former  interlocutor),  because  tliereby  the  px)perty  stood  m  Abef^ 
lady,,  and  eould  not  be^e^xluiguiishe^,.  but  behoved  to  be  conveyed..  And  tiKHi^  I  wit^ 
satisfied  that  Aberlady''&  right  foonir  Ckithrie^  the  original  tmistce  in  the  fff^  aswelltfa 
from  the  wadsetter,  was  erigiiially  dlso  a  trust  f<tt'  t&e  family,^  esticept  2600  naerics  advaaofd* 
'by  himself,  yet  as^  all  the  documents  iieilesred^  to  that  QMitract  1644^  as'an  oldigeftielit?  to^ 
grimt  ai  reverricw,.  I  had  also  diffieiilty  to£nd  ska  trusl.  But  then  I  xSmbted  wli^her 
there  oould  be  ftreoogfiilioa  <o  the  C»own«o6  aoa  ssImCmw.  emimem  where  thefeu-duties 
belonged  to  a  L<»(i^  eredaon,.  fom  ^^n&mm  4BktiAaB^  on  tlte  foriaerv  t^apetv  Jj^ 
Mote  of  No.  4^  twos  TEXoa  ;)H-and.  had  ^  Court  betfi  of  that  <^inion,  there  would, 
have  been  na  difficulty  m  su^tai^ii^.  t^e*.  evidence  we.  bad;,  to-  extinguisfa  or  restrict 
BamcHsugh's  debt,  without  ^ving  the  tenor,,  because  the  ^ft  of  recognition  would  ha^e 
been  void  ab  uitltb,  «jia  could  not  have  becomt  letter  by  the  kgse  of  tit^ie,  isnce  the^  p(^ 
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•ession  was  in  the  heir9  of  the  family.  But  the  Court  Uiougfat  the  gift  of  recognition 
and  declarator  thereon  good,  (thou^  it  was  not  voted,)  particular!)'  the  Fresident  and 
Amiston ;  and  thefefiire  my  diflieulty  i»  tto^aii^lp^lniig  these  documents  to  restrict  Bam. 
deugh's  right  without  proving  the  tenor  of  the  contract  remained.  But  upon  the  questions 
V  ill  which  I  did  not  volCy  it  earned  to  adhoe. 

&         ^  -         .  •       .  «    u  •<  r  ' '  '.'"•'  *  *     ' 
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REDEMt'TION. 


No.  1.    I7a4(f  Fdb.  90.    M*Lkoii  ^gtftoi.  Sib  Alsxandsb  M'Donald. 

.  The  IxMPds  sustained  the  defences,  They  thpught  the  sum  not  arrestable,  notwith- 
atanding'the  order  and  consignation  before  deckrator ;  and  they  also  thought,  though 
it,  bad  bfeii,f[ieit9fc^9  it  q^^i^  not  be  arv«rt^  by 4^  eifecfilariof  the  af|MUrent.heir. 

No.  2.    1790»Deo.8.        Ceock  ii^^mMf  GiBsoKa 

Tjie  Locds  adhered  unanimously,  whereby  a  {uremottition  by  an  af^Mumit-heir,  wh# 
was  seired  bef<^  conrignation,  was  sustained.  Sdly,  Thou|^  the  pr»nooiti(m  do  not 
kear  productioii  of  «  prpcuratory.  Sdly,  The  conagnation  sustained,  tbongfa  die  money 
was  ffm  taken  up;*-4iut  t^n  if  the  ocder  had  not  been  sustmned,  the4rrUancy  in  the 
revenaon  had  been  ai 


No.  S.    1 T41,  June  12%    Ji^iittAir  ngaifisi  Ceibditoss  of  WiLt:i£CL£U6B. 
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Tw.  I^v^s  founds  Just  aQpordiqg  to  n^ispinion,  written  on  d^  infonnation.  {See 
^ipder  the  Note  of  No.  7,  voce  Waswt.)  .  We»  foMnd  the  wadsetlaad  redaemafaie,  and  dial 
ujpon  pigqn^nt  pf  the  wadset  .siusii  tbe  defieiftders  must  renounce  and  eede  the  possession, 
reseryiiv  to  the  defenders  the  ]^j^efi(,  of  Einoear'^s  appdsing  in  any  proper  ytoaOM^  m 
accords ;  but  found  that  tlie  purser,  ha4  no  sulkient  title  to  quarrel  the  delisnders^  right 
^:  the  warrandice  lands^  without .  prodncipg  ^  |%ht  prefimble  to  Kinneef's  afqpriaqg^ 
«nd  34th  Jane  adhered  . 


-4^  ,•.•••  .    »  f 


No.  4w    1741,  Dec.  4.     BiWiiMXB,^4ifgamH  MubiCat. 

TifE  first  question  waa»  When  a  wadset  is  split  by  the  wadsetter,  whether  the  reverser 
ean  redeem  from  one,  and  not  from  the  whole?  The  Lords  ibund  he  could  not'  and 
tberefoie  assoilzied,  and  did  not  detemune  the  other  objections. 
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No.  1.    17«5,  Dec  9.    Maxwell  of  Dalswinton  aguimt  Maxwell, 

:      .  .      . 

Thc  Lordi»  found  tl:^  adjudicatipii  on  a  charge  to  enter  heir  by  itself  a  good  title  in 
a  reduction  rf  knd  rights,  without  proving, that^tbe  person  to  whom  he  was  charged 
to  entfer,  was  bunself  infeft>— and  I  tfa^nk  rightly^  but  I  was  this  week  in  the  Outeiv 
House. 


fSSB 
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No.  1-   4746*  lFeb..5.    The  Duxpor  Aegtle  agcmst&m  Al^exanbte* 

MuBRAY^  The  Duke  op  Norfolk,  &c. 


-•■  r 


Thk  Ijotds  found  that  the  words  *^' (lather  freehoJden^  in  the  act  1592,  anent  mine* 
and  nrinenrls^  ought  not  to  be  restricted  to  freeholders  holding  of  the  Crown,  but  cpm* 
prehends  all  heritors  of  whomsoever  they  hold,  rtniU  Presidient,  Justioe^Clerk,  Menzie,, 
Leven,  7th  December  1739.     5th  February  1740,  The  Lords  adhered. 

No.  2.  1759v  June  5, 14.  Sir  JaHN  Hume  agaimt  The  Ai^miral-Depute^ 

The  qiiestion  was,  Whether  whales  were  inter  regaUia  or  if  they  fell  under  the  grant  of 
wreck  ?  The  Qrdinai^  ^Pf^  ^^.  ^f^j  vfgfiUay,  wa^^yfe  wece  of  the  same  opinion ;  but 
Amistotfc  did  not  like  that  depression;  and  theiefore  we  made  our  interiocutor,  that  whaler* 
do  Qo^  fall  undw  the  gift  of  wrecks  and  tbevefore  aiSieire  tathe  Q^dinary^s  ikiterlocutor,. 
whiob  ia4»  effiect  the  same  thing..  Amwtoiy  and  lioystoa  though^  tliey  fell  under  wreck.  ' 
T)iey  owned  they  had  always  believed  they  were  mier  regaUa  tillthiis  process,  but  uow 
ih^y  found  no  sufiicient  foundation  for  that  opinion,,  and  therefoi^e  they  now  tfaou^t  diey; 
iell  under  wseck.  14tli,  The.  Lords  refused  a  rochiifaing^  bill  without  answers,  and, 
adhered..  ;.  ., 

Koi  S.    1 75a*  Jan.  1  Iw    The  Earl  of  Hopeton  a^aimt  The.  OEPlCEits 


OE  SXA7& 


i^ 


T««  Earl  hayihg^  applied^  to  the  Crown  for  a  ffeu  oS  til  mines  and*  miherars,  rf  golil, 
filver,  &c.  of  anj  of  hiis  lands  not  contained  in  his  fbrmer^gifts,.  in  terms*  of  the  unprinted^ 
act  1592,  his  petition  was  by  the  Lords  of  Treasury  remitted  to  the  Barons  irf 
Exchequer  to  report  their  opinion  ;  who  reported  that  it  was  lawful  for  his  Majesty  to 
make  such  a  grant,  and  that  he  had  always  been  in  use  to  give  such  grants  to  his  ^ub- 


jects  in  Scotland.  The  Bail  petitioned  thtoi  to  vary  the  terms  of  the  report,  for  that  as 
early  as  1718,  on  the  reference  of  a  like  petitiom  th^  Court,  afier  taking  the  opinion  of 
the  Kin^^s  Advocate,  and  after  conference  with  the  Court  of  Session,  n^x)rted  their 
opinion,  thi^  by  the  act  a  r(ght  was  coomnunicated  to  the  subjects  to  obtain  from  his 
Majesty  such  grants  of  Working  mines  in  theb  own  lands,  and  that  all  the  reports  since 
were  .unitqiyiily  ib  tl^es^  tera^(;  Ba^  the  Court  wo^  ^yt'ijsry  theu^nns  <}£  their  rfp^t< 
and  the  Earl  apprehending  that  the  repOTt,  that  it  was  lawful  for  his  Majesty,  might 
sometime  op  other  be  eon^uetecl  to  import  that  h^M^^sty  might  also  refuse  USat  grnnt, 
raised  a  declarator  of  his  right  in  the'dourt  of  S^ston,  that  aright  wks  i»mmtinicated  t& 
him  to  obtain  such  grant^  and  that  the  Csown  oould  liot  lawfully  give  it  to  ahoffier,  of 
work  the  mines  for  the  Cfown*s  use,  and  called  the  Officers  of  State.  Lord  Advocate 
admitted  the  Earfs  right  on  the  act  of  Parlisment,  but  sud  that  the  process  was  unne- 
cessaiyand  incompet^t,  tknlesii  the  Earl  would  subsume  that  the  grant  was  refused  him^ ; 
Bnd  that  there  can  be  no  process  whaM  lieither  any  wrong  is  done,  noft  any  right  with- 
holden  or  refused.  But  the  Court  thought,  -  thou^  this  was  gennndly  a  good  rule  in 
petitory  actions,  yet  not  in  declarators  of  right,  for  a  man  jnscy  declare  his  property  tfaougli 
no  body  challenge  it,  or  disturb  him ;  and  many  such  declarators  of  right  are  in  our 
aw ;  therefore  they  unanimously  repelled  the  defence,  and  decerned  and  dedared  m 
terms  of  the  libel,  mt  reJSrefHe. 


■♦♦• 


%*  Reference  is  made,  voce  KtKG»  to  this  title,  ft/r  a  note  relative  to  the  case,  Motvajr 
^igainst  Creditors  c£  BufSiet 

It  is  mentioned  at  the  end  of  the  NdtCj  No.  46,  voce  Aojudicatiok,  ihat  on  ISth 
July  1754  the  interlocutor  was  adhered  to.  The  Note  of  that  date  is  the  last  which 
liord  Elchies  ever  wrote^  and  is  as  fisllows :— •' 

A  recliuraing  petition  againslt  our  intedocutor  of  16th  November  last  in  tins  cause  ws& 
presented  by  the  Lord  President,  then  Mr  Robert  draigie,  wherein  he  gave  up  the  argu- 
ment formerly  insisted  in,  that  the  Crown  is  entitled  to  the  same  preference  oa  lands  ss 
*on  goods  and  chattels,  as  incoisistent  with  the  tdi  section  of  the  aet  0th  Anntt^  and  in- 
sisted that  by  the  law  of  England,  where  the  King  and  a  common  person  concur,  the 
title  of  the  King  shall  be  preferred,-^and  that  law  was  by  the  18th  artide  of  iihe  Vmm 
transferred  to  the  customs  and  excise  of  Scotland,-*— and  that  though  the  aet  6Ui  Anikt 
took  away  the  preference  of  the  Crown  on  land  for  their  debts,  or  rather  the  real  lien 
that  they  had  by  the  act  of  Heniy  VIII.  yet  it  did  not  take  away  the  prerogative. 
3dly,  That  by  another  privilege  the  Crown  caniiot  be  joint  tenant  with  any  cme,  (which 
to  me  seemed  to  be  the  same  thing  in  other  words)  and  that  nether  was  that  taken 
away,  and  therefiMre  the  Crown  cannot  be  preferred  port  poMsu^  but  must  be  preferred 
»mply.  The  Comrt,  out  of  regard  to  the  importance  of  the  question,  as  w^  as  to  the 
drawer  of  the  petitions  ordered  it  to  be  answered ;  and  when  it  came  in  the  roll  to  be 
advised,  the  pursuer  moved  for  a  hearing  in  presence ;  and  ncoordingly  it  was  argued  at 
the  Bar  for  several  days,  and  I  have  marked  on  a  paper  apart  some  of  the  principal 
observations  on  either  side.  The  Lord  Advocate  I  did  not  quite  understand. '  He  in. 
sisted  that  the  King  having  the  &i^  adjudication,  should  be  preferred  to  the  posterior 


adjudgersy  though  within  year  and  day ;-— that  if  he  was  not  the  first,  then  indeed  the 
aul^ect  hayii^.got  the  first  judgment  wouldexclude  the  K}njg\  ^ro^iative  by  the  act  of 
Henry  VIII. ;— -but  then  the  Crown  ^re  eomimuni  would  be  preferred  nan  Mfiii,— which 
waa  giving  up  the  topics  in  ihe  pedtion ;  and  if  the  Crown^s  adjudicatioh  was  without  year 
and  day  of  the  first,  then  lie  would  be  cpxite  excluded.  At  advising,  the  pursuer  insisted 
An-  the  topics  in  the  pefit]oii,«-as  to  which  I  gave  my  opinion  that  the  King^.  prerogative 
as  to  all  debto  due  to  Um,  could  not  be  called  a  law  concerning  the  reguladon  of  trade 
customs  and  excise,  and  dierefore  not  extended  to  Scotland  by  the  18th  article  of  Union, 
and  had  ii  been  so  understood,  could  not  have  escaped  the  observation  of  our  Parliament 
1707,  or  passed  without  oppontion,  which  yet  l^  the  minutek  of  thi^  Parliamept  it  ap*^ 
pears  that  it  did ;  and  therefore  the  act  6th  Amutf  mstead  of  being  correctory  (ji  the 
articles,  was  a  split  new  law ;  .Uiat  the  Kiog?<  prefiaence  fixr  all  lua  dafa&  |ti  Eilglaiid  was 
tfie  prerogative. of  the  Crown,  aa  well  as tliat  he  coi^4  i!Pt  be ^  jcint  tenant,. and. jf as 
gradufdly  minced  down  from  bein^  much  more  grievoys  \fj  sundry  acts  till  that  of 
Henry  Vtll. ;  but  that  prerogative  of  the  Crown,  though  preserved  as  to  gjoocjs,  aad 
chattels,  was  declared  njt  to  take  place  as  to  our  land  rights,  so  far  as  inconsistent  with 
the  laws  of  Scotland ;  and  as  it  was  now  admitted  that  the  Crown^s  debt  could  not  afiect 
our  land  rights  otherwise  than  1^  judication  in  Ais  (jourt  or  voluntary  fafeftbtet^ 
that  adjudic^tioji  or  infeftment  canpot  aflfect  them,  further  than  they  ought  to^  be  liable  by 
ihe  laws  of  Scotland,  and  the  laws  of  Scotland  are  declared  to  be  the  rule  of  judging, 
and  the  general  laws  have  been  sometimes  held  hot  to'  take  away  the  right  or  privilege 
cf  the  Crown,  yet  it  cannot  be  mmntuned'  that  those  rights  and  priidleges  are  directly 
the  object  of  those  laws;  and  I  see  no  reason  why  the  words  of  that  clause  should  nof 
take  away  that  privilege  (or  rather  prevent  its  extending  to  land  estates  in  Scotland)  as 
w«U  as  the  pnvil^  of  %  pce&ronoe  or  tetl  lien  firom  the  data  of  fht  contniffing  Ihe'debt, 
where  it  is  a  bond  or  eontract,  or  other  ntvwtjff  or  fiopin  the  suit  in  matters  of  aocountaw 
2dly,  By  the  arguments  a^  the  Qar,  though  the  ^ng  cgu}d  i^t  be  a  joint,  tenant,  t.  e. 
where  lands  are  by  one  deed  disponed  to  the  King  and  ^  sul^ect  jointly,  yet  he  may*  be. 
^  tenant  in  compon  by  different  de^  (  ^d  th^  Lord  Advocate  admitted  that  if.  there 
was  an  adjudication  before  his,  he  might  be  preferred  pari  poMtfi— and  if  he  had  adjudged 
from  Burnet  an  adjudication  that  he  hai^of  another  person^s  preferable  only  jniti  pduu 
with  other  creditcais,  he  could  on  that  adjudication^have  no  other  preference  than  Burnet 
Justice-Clerk  spoke  next,  sometimes  for  the  creditors,  and  sometimes  consented  to  the 
Prendent^s  rmin^isM,  |md  at  bst  woul4  qo^  volte ;  la^er.  di4  Lev^  b^u^  he  did 
Dot  l^efT  tl^  p)^diiig.„    9ut  i4^  tb^  Bfs^^au^  tlip  f r^d?i^  V0|^  t 


-    piG^St^ll, . 
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No.  L    1784,  Nov.  IS.    Hugh  SoiifiiERVELL,  Siipplkant.  ^ 

Thje  Lords  found  the  party  not  obliged  to  give  a  reo^pt,  nor  the  derk  answerable  for 
ifca  pIKineipil ;  but  oidain^'the  clerks  to  ilia)rk  ot^'ti^  bade  of  the  copy  1^  or  the  mar* 

gm  «f  th^  «daute-baQk»  thi&  pttswa  nvm  |o  £hq»  th^  prittPV^^  B^t^  is  returned* 

3e 


408  B£QI8TEB.  (BfccnB/i  Nork. 


No.  2.  1737,  Jam.  21.  Coif PETITION  Cbeditors  of  Govan  or  CAMcsoir. 

The  question  was  about  summaij  registrations  ia  tiw  CoouDissarjr  books,  wbece  thcfe 
IS  no  spedal  consent  to  r^ktrate  in  thdr  bookSk<-»We  found  the  CoiBinissariea  not  compe* 
tent.  2dly,  In  respect  of  amwutnu  error  we  sustained  the  dHigenoe  in  thia  case^  and  we 
thought  there  was  nothing  in  the  objection  that  the  precept  was  in  the  assignee's  name^ 
and  so  the  asagnation  was  not  produced  at  raising  the  idhihition  ;*^uid  we  ajppcnntcd  aa 
act  of  sederunt  to  be  made  for  preventing  enxmeous  rq^stratioiis  in  Clonunissarj  books  ia 
time  coming.    (See  Na  8.) 

No.  S.    1 787,  Jan.  S7.       CRAwnrmi^  SvppRcafii. 

Ths  Lords  granted  the  letters  of  homing  at  the  petitioner's  instance  against  the  persons 
named  to  deliver  the  records  of  the  admission  of  notaries  to  die  petitioner,  but  woukl  not 
grant  homing  against  all  and  sundry  as  was  sou^t  in  the  petknn* 


No.  4.    1 788,  Nof^.  I8w    LaBD  RsGisTEE  against  Mr  Buchak. 

bund  that  the  Lord  Regbter  cannot  call  from  Mr  Buchan  for  these  reooida. 


.to  him  and  his  successors,  if  these  reg^ters,  are  nol 
to  have  them  put  in  a  place  of  more  safe  custody^ 


No.  &  1786^  Dee;  18:  Shxbiff-Clsbk  of  SintLnf g  (j^inaTtOL  Hubs 

OF  THE.  FOBBCEB  ClBBK. 

The  Lords  found  that  the  defender  is  not  obliged  to  be  at  the  expense  of  making  vnf 
inventories  of  the  records  ;  but  if  the  petitioner  inast  to  have  an  inventory,  find  that  the 
defenders  by  themselves  or  others  authorized  by  them  ought  to  attend  the  making  (f 
these  inventories. 

t 

No,  6.    1 789»  Dec  2K    LoBD  ClBBK  RkoifiTBB^  Sujff^coni. 

Ths  Lords  ordained  Ae  record  of  sasinea  and  aunute-book  to  be  put  in  the  Register* 
house ;.  but  as  to  the  OOO  scrolk  not  booked  nor  mentioBed,  they  ordnned  them  to  be 
booked  by  themaelveB^  with  this  declaration,,  that  the  Lordadidnot  dieceby  aathoriae 
them  as  authentic^  bat  reserved  the  oiqectiiona  of  dtt^^  parlies  having  interest  aaaceoads^  and 
oideredthis  petition  and  ddivenaee  dso  to  be  inserted  in  the  same  hook  and  before  these 
aeralls,  with  a  note  also  sulgoiaed  ta  thtm  to  the  same  effect. 

Na  7»    1745,.  Jan.  25.    IUblikg.  agatntt  KBK1I.AK. 

Ak  inhibition  b  Mardi  1685  which  had  been  produced  in  process  in  diis  Court 
about  1674  y^^^  in  Cgurt  »U  thia  time^  and  waa  attested  duly  by  the  dock  ti» 


.&Lcinxft*s  Notes.]  BEGISTEBi  40S 

^aVe  been  re^^tercd :  Being  now  quarvelled  as  not  being  fo  be  found  in  the  rooord,  we 
jtherenpon  found  it  void  and  null.  The  party  reclaimed  and  alleged  thatrthe  reoorda  of  idht- 
liitioiis  in  that  county  were  amiwring  from  1621  to  Apnl  1665,  in  which  period  diia  wag 
executed.  That  the  derk^s  attestation  is  m  prmwmftio  jutiu  that  it  was  booked,  and  no 
diallenge  to  it  in  this  €!ourt  befiire  now*  Yesterday  we  ordered  thelawya*s  on  both  sides 
to  look  at  the  lecords  and  to  be  heard,  and  this  day  th^  reported  what  they  had  observed, 
and  thereby  it  appeared  the  books  extant  were  rather  a  collection  of  old  schedules  found 
in  the  office  than  a  book  of  record,  and  was  not  all  agned  by  the  clerk-register,  and  many 
leaves  still  blank,  and  several  different  books  of  the  same  period  of  time  ;«-therefore  we 
refused  the  bill  and  adhered. 

No.  8.    1748,  Dec.  16.    Commissaries  of  Edinbuegh  offainst  ShsriVf- 

Clerks. 

This  day  we  again  had  under  oonfflderatkm  a  questioi^  we  determined  in  1797,  and 
then  resolved  to  make  an  act  of  sederunt  on  it,  which  was  then  prevented  by  a  petition 
from  the  Commissaries,  vi2.  Whether  bonds,  contracts,  &c.  can  be  registrate  in  the  Codn 
missaries  books  without  a  consent  to  rostrate  spedally  in  their  books,  and  whether  bilk 
could  be  diere  registrate?  It  was  admitted  that  by  the  original  oommisrion  and  their  ii^ 
atructions  there  could  be  no  such  re^stradoo  without  a  eonsent  to  registrate  m  their 
books  ;  and  the  question  was  whether  the  usual  general  clause  <*  any  Judges  books  com- 
petent^ included  thar  bpoks?  and  it  carried  by  agood  majority,,  that  they  might  be  regi- 
strate there  on  that  general  clause.     There  were  only  three  or  four  against  it,  inier  guot 
€gq.   .  What  seemed  to  move  the  Court  was  an  averment  not  contradicted,  that  before 
1654  clauses  of  registration  were  always  special  enumerating  all  the  different  Court  books 
in  which  the  writing  could  be  registered  d  inter  dim  the  Commissaries,  and  in  that  year 
the  style  first  varied,  and  the  general  clause  was  substituted,  which  therefore  must  be 
understood  as  large  as  the  spedal  clause  wi^  wont  to  be,  since  the  granter  had  no  interest 
to  oppose  it,  and  the  frequent  registration  in  the  Commissary  books  proved  the  general 
opinion.     I  again  thou^t  that  th^  general  clause  meant  no  Court  books  but  what  were 
competept  to  that  subject  before^  which  I  thought  also  the  meaning  of  the  act  1681  anent 
bills ;   and  whereas  it  was  said  that  by  <<  competent^  was  meant  all  Courts  competent  to 
give  an  extract  whereon  homing  might  follow,  I  observed  that  that  gloss  would  authorize 
re^strating  ta^ra  territoriam  in  every  Sheriff  *s  books  in  Scotland  contrary  to  the  act  1685^ 
because  I  had  no  doubt  that  one  might  pt>rogate  the  jurisdiction  of  a*  Sheriff  in  whose 
Jurisdiction  he  did  not  reride.     I  noticed  also  that  by  the  same  argument  the  Commissa- 
ries would  be  competent  to  the  execAition  of  all  bonds  oontrads^  dc  containing^  sudi  a 
clause,  for  the  same  reason  that  we  found  a  deoreet-arbitral  in  London  must  be  gove^ed 
by  the  law  of  Scotland  because  of  a  consent  to  reipstnite  in  our  books,  (Ouehterlony 
against  Franris  Grant,)  and  appealed  to  die  Commissaries  instruction  1563  making  them 
Judges  to  all  contracts,  &c  registrate  in  their  books^  and  a  decision  27th  March  1627, 
Irvipg  against  Young,  (Dict.  No.  2ff.  p.  7309.)' 

The  Prerident  said  that  if  this  consequence  would  follow^  he  'would  be  against  the 
Commissaries,  for  that  would  plainly  take  off  the  limitation  of  their  jurisdiction  to  'LM^ 
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tmt  «dd  flkt  tficne  instruetiona  ind  that  d/bebuan  woe  not  tew  niow,  bot  toU'ifi  net  hoi^ 
tfie  law  was  ahend.  We  aho  uttommousljr  found  them  eomprtent  to  tutorial  aiid  omL 
tonal  hiTentories,  in  lAaOi  I  igrted,  tieeauie  iati»  tkntonin  ifU  itfptttlif  pM  nt  Ak 
Wfst  coRunitsioR. 


REMOVING. 


No.  1 .    1 7S5,  Feb.  1 S.    Sti alino  of  Rdr  c^nif  MfQusEN. 

The  Lordt  decerned  in  the  removing  mpetlwdlng  extract  till  the  Ist  of  Modi,  wad  if 
the  tenant  before  that  tone  find  esutian  for  bygonei^  and  alto  to^abour  and  aow  thegroiaid 
i»f  thisciDp,  then  stopped  extnu:t  Maplwiirer ;  but oontinued  the  tenant  in  poasesnoa  of  the 
houaes  except  thoae  neoeaaaiy  for  the  Ubouring  caltk  tiH  Whitsunday. 

%*  (The  nmibur  case  of  Alexander  of  Newton  in  July  1744  leferred  to  here  does  nat* 

appear  in  the  manuscript  notes.) 

No.  S.    l799»Dee.  1.    GEANam  offtdmt  HAMnJtov. 

A  pretty  new  question  was  determined  upon  the  nqxirt  of  the  act  of  Parfiamenl  anent 
waming;tei|ants,  whidi  vequires  the  removiag  tobe  any  time  within  the  year  40  days  before 
Whitsunday^  Whetbcrthese  words  ^  witlun  the  yter*  refer*  tn  the  term  of  the  wainin|^ 
or  the  conTentional  term  of  4renMmiigP  Sdly,  Whether  these  words  mean  within  that  year 
of  God  or  within  18  montha?  The  case  was»  thai  the  oonventiond  terms  were  Martinmas 
and  Bekan^  or  first  of  May,  and  the  waming  waa  used  in  October  of  the  year  pre* 
ceding  that  Martininas.  I  thought  at  first  that  H  behoved  to  be  within  a  year  ior  12 
months  of  the  convention^  term,  but  it  was  observed  that  this  might  be  impossible  whete 
the  conventional  term  waa  at  Beltanor  any  other  day  within  40  dajrs  before  Whilsuildaj. 
However  Amiston  continued  still  of  diat  mind»  but  that  stumUed  me;  The  Prendent 
thought  that  ^  within  the  year*  meant  within  that  year  of  Godin  which  the  Whitsunday 
was.    However  upon  the  vote  it  caixied  by  a  g^eaX  majority  to  sustain  the  waaiin|^ 

« 

No.  ^    itttb Jiily  1.    PftiMOLB  t^gemut  Ths  Bjox*  or  Hmcb. 

» 

See  Note  of  Na  1»  voce  Bjxcrtoilf. 


No.  9«    1 740^  Feb.  29.    Facxob  on  twl  EsTArrs  or  CaUOiOss  t^gam^ 

D.  WiCHT. 

The  Lords  found  that  the  wammg  should  hare  beettintetmsof  theai^of  Ftelimnait^ 
and  therefore  sustained  the  objiBcdan. 


JEcoHfat'b  Mlffxt.3  BEMOVINO.  no& 


No.  t.    1 744,  July  8.    MoLi^t86N  agalhut  Stormont. 


The  Lords  vefiued  Io  pisr  a  bQl  of  8Uiqpeilrit>ii6f  A  deere^rofremovingAt  the  instaioe 
ef  %  factor  on  a  sequestrated  estate  before  a  Sheriff,  notwithatanduig  it  was  pronounced 
12th  April,  when  there  nather  was  nor  oould  be  any  dispensation.  It  was  said  that  the 
tommon  praetiee  of  mferior  Courts  is  to  judge  hi  iremovings  through  the  whole  vacahce^ 
but  gave  no  evidence  of  it.    However  the  Court  WaH  unaoi^noos  I  believe  except  myself. 

No.  8.    1754,  March  9.    RdBtBTsbK  agt^Mt  Sfaldikg  and  Graham. 

RoBUTsoH  in  1737  lent  ABhintdly  fiOOO-  merks  and  got  a  tack  of  lands  at  UK)  netks 
and  a  wether  of  rent  for  three  years,  jvrooiiOy  that  he  retain  his  anauabfents  aotof  hisren^ 
jMid  that  the  took  should:  contknie  till  payment  of  the  eapital,  his  eatiyto  bauseaand 
grass  at  Whitsunday,  and  to  arable  land  after  separation  of  thecrop.  Thereafter  Ashin- 
tuUy^s  estate  wai^  adjudged,  ^aad  SeqMrtntted  by  this  Coon.  .Wiprned  'Hofaertson  and 
pursued  a  removingi  the  warning  being  -ki  common  fbrm^to.  ranove  «t 'Whatsiuiday. 
Alleged :  He  cannot  be  removed  because '  of  the  quality  of  his  tack^  and  there  is  still  a 
surplus  rent  over  his  annualrent  payaUe  to  the  creditors^  and  which  a  a  oertsun  number 
of  years  would  also  pay  the  ci^taL  2dly,-  The  entry  was  paitfy  at  Whitsunday  anci 
partly  at  separation  of  the  crop,  and  he  was  warned  to  remove  fnwi  the.whole  at  Whit^ 
Sunday.  Answered :  That  during  the  three  years  certain  the  tack  was  good  because  theiee 
was  a  surplus  rent,  but  the  prorogation  till  the  cajntal  was  paid  was  a  tack  widiout  an 
ish  and  therefiKe  eamuit  Und  singular  successors.  To.  th^  second ;  Tbat  the  entry  waa 
plainly  at  Whitsunday»  and  it  was  a  Whitsunday  tack  though  he  could  not  eat  Ae  former 
tenants  ochhs.  Minto  repelled  both  defences,  and  we  unanimAialy  adhered  and  refilsedt 
a  lull  without  answers^ 


RENUNCIATION. 


See  Vote  of  No.  1,  andTKo.  10^  voce  Tack. 

Ko.  2,    1741»  June  80.   Amdkew  PftiNOLs  c^gmHti  Alison  ^kokojs.. 

Xo»  $^   t  liS^  June  1 9!    Campbkll  offoinrt  C/kUfveuK 

SstttktB  df  If  a  i^  eecc^  iMUimyi  J> 
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REPARATION. 


*    11   ii 


No.  1.    1735,  Dec.  6,    TuRNiULL  £^in^^  Brownfield. 

The  Lords  remitted  to  the  Ordinary  to  take  a  furdier  proof  of  the  maater^s  knowledge. 
They  were  much  divided.  Newhall  thought  where  animah  were  kept  for  pleasure  the 
master  was  liable  for  all  damages  wheth^  Mcundum  naiuram  vel  conlna.  The  President 
thought,  first,  that  spaniels  naturally  are  disposed  to  worry  sheep ;  8dly,  he  thought  that 
wheretheuseof  often  doing  damage  must  be  proven  that  the  master^s  knowledge  need  not 
be  proven,  and  Dim  was  of  that  opinko.  But  the  niyveinterloctttor  earned  m  to  five. 
For  it  were  Boyslon,  Drummore,  Haining,  Kilkerran,  MurUe,  et  ego,  who  thought  the 
mastery's  knowledge  necessary.  AgAnsi  k  were  Newhall  Tweddale,  Dun,  Couper,  Monzie. 

Kd.  2.    1787,  Jim.  6,    SmrHERLAND  <^m^  Lady  Gees,  &c. ' 

The  Lords  found  that  the  tenants  of  Lady  Gees  and  her  husband  were  tii  ct^pa  in 
kiDdEn^  the  heap  of  peats,  and  that  it  was  presumed  that  that  occasioned  the  fire,  and 
therefore  adhered  to  the  interlocutor  16th  July  kst  finding  the  tenants  liable  in  the 
damages  of  burning  the  house.-- 23d  November  1736. 

The  Lords,  14th  December,  found  Robertson  liable  as  well  as  the  Lady  Gees,  apd 
January  6th  1737  adhered. 

r  *  '  - 

Nft.  3.    1741,  June  5.    York-Builmngs  Company  against  W,  Adams. 

Thk  Lords  notwithstanding  the  terms  of  the  tack  found  the  Company  obliged  to  repair 
what  extraordinary  damage  happened  through  the  hurricane  14th  January  17d4,  and  in 
carder  to  ascertain  the  same  remitted  to  the  Ordinary  to  take  a  proof  of  the  oQndition  of  the 
houses  before  the  storm,  and  what  extraordinary  damage  was  then  done,  and  what  it  may 
cost  to  repair  the  same.  ^   . 

%*  The  case  cX  Sir  flohn  Baird  10th  July  1741  here  referred  to  is  thus  mentioned : 

The  Lords  adhered  to  Eilkerran^s  interlocutor  not  only  finding  the  master  liable  in  the 
damagesr'by  the  hurricane,  but  ascertaining  them  by  a  certain  rule,  though  possibly  by 
that  rule  both  master  and  tenant  might  be  prejudged  in  some  minute  article,  because  it  was 
impossdble  to  determine  Buch  questions  minutdy.  YiJk  Sth  Jiine  1741,  York-BuUdings 
Company  against  Adan^  ,     . 

■  *  i 

No.  4.    1748,  Feb.  15. .  pROFEisoE  FoBDYCE  QgwnM  A.  Aberdeen,  &c. 

The  Frendent  was  of  opinicm  lihat  in  case  of  a  Terbal  injury,  a  recent  acknowledgment 
hewing  paidpn  toUii  iiyuriam ;  and  in  this  case  though  the  expresaons  were  highly  in- 
jurious, yet  because  of  Hoc^ocfs  reccnat  oSe^  to  ^la](e  acb^wledgments,  the  Lonls 
remitted  to  the.Copmis^uries  ^  take  his  acknowledgments  bqgg^  pardon  sagnied  by  him, 
and  tliereon  to  assoilzie  the  defendcsR* 
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f      r  - 

No.  5.      1 748,  Dec  1,     j^AMILTCm  <^^n^  LiNNSK* 

Hamilton  haying  after  many  attempts  ftnd  long  courtship  debauched  Linnen  his  cou- 
^n-german  and  got  her  with  child,  the  Commissaries  decerned  him  in  L.500  damages ; 
and  ah  advocation  being  reported  to  us,  the  Lords  found  damages  due,  TefdL  President 
and  Drummore,  but  restricted  the  sum  to  L.200.  sterling  besides  expenses  of  process.  We 
all  agreed  to  restrict,  because  he  was  only  presumptive  h&x  to  an  estate,  his  father  livings 
The  question  put  was  L.SOO  or  L.dOO^  and  it  carried  by  the  Prettdent^s  casting  vote 
L.SOO-— rr/%refUe  Sjlkierran.. 

No,6;    1750,  June  19*    Hamilton  flg-flww*  Arbtjthnot. 

Abbttthkot  having  s«d  to  several  customers  that  Mr  Hamiltcm^s  goods  w^«  nutd^ecT 
and  rotten  to  spoil  the  safe  of  his  goods ;  Hamilton  sued  him  before  the  Bailies  of  Edin-^ 
buigh  and  recovered  decreet  for  L.40  sterling.  A  bill  of  suspensibn  b^ng  offered  diey 
first  inosted  on  the  incompetency  of  the  Bailie-Court,  because  this  was  a  scandal  and  only 
competent  to  the  Commissaries.  But  we  thought  there  was  nothing  in  the  objection  where* 
it  was  a  real  injury  affecting  thepursuei^s  fortune  and  estate  «id  cen^luding  damages, 
though  it.  was  only  in  words ;  and  we  agreed  that  there  was  suflScient  cause  for  the  pro- 
cess, and  we  only  differed  as  ta  the  quantity  ofdamages,  whether  L^SO  or  L.40,  but  eaa 
vote  it  carried  by  the  narrowest  majority  to  refuse  the  bill  in  Mo^ 


HETOUK^ 


No.  1 .    1 788,  Jan..  1 7.        Case  of 

See  Note  of  No.  2i  voce  Peovision  to  Hkibs  and  CHiLuaiiiN. 

f^*  A  complete  colleetibn  of  the  Session  papers  of  this  v«ry  important  case  has  been  pie- 
served  by  Lord  Elchies.  They  are  in  the  11th  volume,  in  the  Adv^x^ites  Library. 
The  papers  of  the.  case,  of  Kinbuna  are  in.  the  same  volume^ 


No.  9;.    1743^  June  17.    Henrt  Bethtjke,  Suf^plicant, 

Mb  Bethuve  having  right  as  heir  te  hii^  Imt^er  Barid  to  tile  Haiony  orBaUbur,  and^ 
idso  t(y  the  lands  of  Kilrennie,,  Mid  anmialrents-eoBtaiiied  m  a  charter  in  1715  iiv  fiivoury 
of  Ins  cousin  JTames  BeAune,.  by  which"  darter  there  waa  tt  diapeMation'  for  taking  infeifl- 
ment  at  the  manor  place  of  BTilrennie  or  any  other  of  the  Quids  therein  contained-  for  the 
whole  lands  in  that  charter ;  but  in  the  spedal  service  of  the  petitioner,  by  an  aror  of  the 

derk^  in  place  cdTthemanor  place  of  Ealrennie  he  called  it  the  mmot  place  of  BaUbttr,  and  t}ie 


40§  KETOITIt  CHMBitiSiNtTBi^ 

precept  went  out  of  the  Chancerjr  in  terms  thereof,  and  the  isttiie  pren  at  the  place  of 
BaUour.  Now  Mr  Bethune  pnjra  ttie  Court  to  iup|iy'thb  ddfect»  Ai|i  tp.ordir  ihe 
Director  of  the  Chancery,  to  issue  new  precepts,  which  I  reported,  and  the  Lords  would,  not 
amend  the  retour,  that  is,  would  not  order  precepts  to  be  issued,  containing  the  dispenses 
tion  for  taking  infeftment  at  the  house  of  Kilrennie,  because  that  was  not  in  the  retour. 
^ut  as  that  dispensation  did  not  hinder  the  taking  infeftments  on  thegroi^nd  of  the  several 
tenants,  therefor^  we  granted  warrant,  to  issue  precepts  with  that  qu|dity,  that  th^  precept 
4irect  the  Sheriffs  to  ^ve  ipfefUnent  on  the  grounds  of  all  tjie  several  lands. 

No.  S.    1753,  July  13.    Miss  R.  Maitland  agaimt  Majou  A.  Foebes. 

Ik  1700  Sir  Charles  Maitland  of  Pittridiie  executed  a  procurator^  of  remgnadon  for 
Qe^gding  the  estate  in' favours  of  his  son  Charles  and  heirs^n^de  of  his  body,  and  the 
hors-male  of  their  bodies,  wluch  failing  to  the  other  heirs«'Qiale  to  be  procreate  of  bis  oiwzi; 
body  and  heissortiale  of  their  bodies,  which  faifing  to  the  heur-female  to  be  procreate  of 
his  scHiB  body  and  hws-fliale  of  their  bodies,  the  eldest  daughter  or  heir-female  alwftys^ 
succeeding  without  division,  which  failing  to  Joan  Maitland  and  heirs^mi^e  to  be  pco«, 
qreate  of  her  body,  which  iSuling  to  Mary  his  iscond  daughter  and  beiis  male  of  her  body^ 
and  then  to  the  rest  of  his  dau^^rs  and  hws-male  of  thdir.  bodies  fp-ntftai,  which  fiiilin^ 
tp  his  h<nn-male  whatsoever,  und  heira-male  ai  thdr  bodies,  which  failing  to  hi^  ovn, 
nearest  heirs  and  assigneQp  whuitsoever ;  but  reserving  powers  to  himsdtf  equal  to  a  pio^ 
perty,  proviso  that  if  the  succession  should  devolve  to  daughters  or  heirs-female,  the  eldest 
daughter  or  heir-^female  should  succeed  without  division  and  marry  a  gentleman  of  the 
name  of  Maitland  and  bear  the  arms  of  Fittrichie ;  or  if  t^ey  married  a  gentleman  of 
another  name,  that  the  said  heirs*female  and  their  husbands  and  their  heirs  should  assume 
the  ntoie  of  Maitland  and  bear  the  arms  of  Fittrichie,  and  in  case  of  contravention  the 
said  heirs^female  and  their  husbands,  and  the  heirs  of  thdr  bodies,  shall  amit  all  right  to 
the  sud  estate,  &c.provtio  also  that  it  shall  not  be  lawful  to  any  of  the  daughters  or  heirs- 
female  who  shall  happen  to  succeed  to  sell,  annailzie,  or  dispone  the  same  or  any  part 
thereof,  nor  to  wadset  or  impignocate  the  same,  nor  to  burden  qrafliwl  thesam^  wijtfa  anj( 
sum  of  money,  above  the  sum  of  20,000  merks,  and  if  once  burdened  with  that /sum,  the 
aubsequent  heirs-female  are  to  have  no .  power  to  burden,  the  same  with  any  more,  and  if 
the  estate  shall  be  adjudged  for  the  said  20000  mei^  the  said  heirs  whp  are  then^iii^ 
possession  of  the  estate  shall  be  obliged  to  redeem  the  ^aine  two. years  before  expiration  of 
the  legal,  and  an  irritancy  was  added  in  case  of  contravention.  >  Sir  Charles  the,  father 
died  and  was  succeeded  by  Sir  Charles  the  son,  (who  married  the  Lady  afterwards  mar- 
ried to  Fittodrie)  and  in  17Q3  he  ratified  the  former  tailzie  and  added  more  lands,  and  in 
1703expede  a  charter  on  his  father^s  and  his  own  procuratoriei^  but  died  before  infeftment 
lakaa  <m  it,%and  waa  sUooeeded  by  his  sisteif  Jean»  (who  was  married  to  Mr  iiJexander 
Arbiithnist,  afterwards  Baron  Maitland)  and  she  expede  a  general  service  as  heir  qf  tailai^i 
to  her  biother,  the  rtsiom  beasn^g,  <<  Quod  quondim  dominus  Cardus  Mttil;l4iid  de  Fit- 
^pdm  ftatc^  germa^HS  magisiri  Joannifr  Maitliuod,  filii  natu  maodnu  nortui  <Jpl&ipi 
Caioli  Maitlaod  de  Kttricfaie  mel^  Baro^etti  Obiit,  &e: ;  et  quod  £cU|  magistra  Jo^mni^^ 
Mkitiaiid  eat  l^gitima  ^  paiqm^HV^  dicti:  quondam  doimni  C^Mi  H#tli«^^ 
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^  fratrts  gnrmani,^  &&  but  wkhdot  sajring  wkAt  tiBatie  or  of  wliat  lands ;'  and  hy  virtue' 
of  thb  service  took  infeftment  on  her  bro^her^s  charter  1703 ;  and  on  )ier  decA  her  son 
Mr  Charles  Makknd,  advocate,  was  in  1747  served  heir  in  iqtedal  to  her,  and  infeft,  and 
(hat  same  year  execsuted  a  procaratory  of  resignation  altering  the  succession  and  preferring* 
bis  two  sisters  Katharine  and  Mary  ^ertolMiand  bevs  of  liieir  bodies,  md  after  them  only 
called  Major  Forbes  the  son  of  his  aunt  Mary,  and  the  otlier  substitutes  in  the  entail 
1700,  and  left  his  sisters  unlivnted,  but  limited  the  Major,  with  new  limitations  not  con- 
tained  in  that  entail;  and  pn  his  death  his  sister  Katharine  entei«d  to  possession  of  the 
eAate.  M jgor  Vofbes  took  out  first  a  brieve  to  serve  heir  of  tailsie  to  Mr  Charles  Mait-' 
land,  aood  was  ofiposed  by  Mrs  Soiduaine  on  Mr  Charleses  proearstory  preferring  her. 
Both  parties  repeated  mutual  declarators  and  agreed  to  have  the  poikit  of  right  decided. 
Then  Major  Forbes  was  advised  that  the  modier^s  service  was  insufficient  to  transmit  the' 
procuratories  1700  and  1703,  and  charter  thereon,  and  therefore  took  out  new  brieves  to  be 
served  heir  of  entail  to  his  unde  young  Sir  Charles.  After  being  debated  before  tfie  macers* 
and  assessors,  the  case  was  reported  to  us  oninfimnations,  and  was  thereafter  argued  in 
presence  four  days,  and  reported  by  me  from  the  chair,  Tuesday  and  Thursday  the  10th 
ind  ISth  instant.  The  first  point  advised  was  the  objection  to  the  mother's  service,  thatf 
she  was  only  in  general  served  heir  of  tuhde  to  her  brother,  but  did  not  mention  what 
lailrie  nor  of  what  lands,  and  therefiMre  it  did  not  appear  by  the  retour  that  she  was  heir 
of  Ais  tailue ;  which  oocarioned  a  long  litigatimi  whether  a  retour  could  convey  a  taihad 
without  recitiDg  it  either  by  the  date  or  die  lands;  and  volumes  of  printed  occerpts  wei« 
laid  before  us  from  the  Chancery  on  both  sides  of  the  question.  8dly,  The  defender,  t.  e . 
Mrs  Maitland,  produced  an  extract  from  the  Bailie-Court  at  Aberdeen  of  the  service  to 
prove  diat  the  tulxie  had  been  pioduoed  before  the  inquest  The  defender  pleaded  also 
prescription  on  three  different  statutes,  first  the  80  years  prescription  of  reduction  of 
letours ;  Sdly  the  act  1694  dispensing  with  procuratories  and  instruments  of  resignation' 
and  precepts  of  sasine  after  40  years  posscsinon ;  Sdly  the  positive  prescription  on  the  aol 
1617.  There  were  different  opimons  on  die  Bench  too  numerous  to  be  marked.  My 
notion  of  the  question  was^  that  in-order  to  transmit  a  personal  deed  by  a  retour,  it  is 
necessary  that  the  retour  instruct  not  only  .that  the  granter  or  last  fiar  is  dead,  and  the 
raiser  of  the  brieve  or  claimant  called  to  the  suooosrion,  but  that  all  the  heirs  called  before 
him  have  failed;  that  if  it  instructs  these  points,  it  will  transmit  the  deed  though  not  at 
all  mentioned  in  it;  but  if  it  does  not  instruct  these  points,  itwillnotcarry  that  deed,  and 
cannot  be  supplied  by  any  extrinsic  evidence.  And  as  retonrs  are  the  only  method 
devised  in  law  to  vest  personal  righls  in  bars,  I  thought  that  rule  ought  to  be  strietly 
observed,  otherwise  it  may  depend  upon  evidence  extrinsic  from  tfaedeed  to  be  transmitted 
and  the  retour,  or  even  on  parole  evidence,  that  a  person  died  last  vested  many  puticuhur 
deed.  That  if  the  deed  is  described  by  the  date  or  otherwise  in  the  retour,  that  answer^ 
the  whde  the  same  way  as  in  a  special  service,  fbraayingoneis^y^iifnisrA«r«t  of  such 
tt  deed  imports  that  all  the  persMis  called  before  him  have  Ailed.  But  Ae  •same  thing 
inay  be  dime  without  describing  the  deed,  aaa  service  as  heir  of  line  or  beir-male  gives 
right  to  ew^ry  deed  devised  first  to  those  heira  Yet  a  service  as  heir-male  wiU  not  give 
^ght  to  a  deed  devised  to  the  hcfrs-male  of  the  granter^s  body,  whom  failingto  the  heirs- 
female  of  Ins  body,  whom  fiuling  to  his  nearest  hrirs*malej  because  the  retour  does  not 
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verify  Hmt  tbe  bem-leiiiale  of  Iub  body  have  fiiled ;  and  yet  a  aervioe  of  a  aon  guopairi 

vould  oiiry  it,  and  6o  ako  wouM  a  service  of  a  daughter  as /ininfifatiBr  karu  tmpairi^ 

beeaiise  that  would  verify  that  there  were  no  h^rs^male  of  his  body ;  and  this  was  the 

ground  of  our  decisioii  in  the  case  of  Edgar  against  Bamdeugh  81st  July  1736,  {voce 

BmtLYiCE  OF  Hcias)  where  a  provinon  to  the  h^r»>male  c^  a  marriage,  which  fiuling  the 

heirs-male  of  any  other  marriage,  which  failing  to  the  hws-female  of  the  marriage  .waa 

Ibund  not  carried  by  a  ratour  of  the  son  as  propmqtmr  kmru  me  /Nrtri,  though  he  was 

tvuly  heir  of  that  provinont  beii^  of  a  subsequent  mairiage,  and  the  heirs-male  of  that 

marriage  had  failed,  because  notwithstanding  the  retour  there  might  have  been  heirs'^male 

6f  that  marriage,  and  he  might  have  been  of  a  finmer  marriage  and  thereby  propinqMior 

k^trn  jMlr&i  though  it  waa  notorious  that  that  was  the  contract  of  the  first  marriage,  and 

that  there  were  no  heira-male  of  that  marrii^,  for  it  was  the  heir4emale  <^the  marriage 

diat  was  competing  and  was  preferred  to  tbe  gratukoua  diqponee  of  the  son  of  the  second 

Yiarriage  that  had  been  so  served ;  but  the  Court  thm^fat  that  no  extrinsic  evidence 

could  be  admitted  that  was  not  in  the  retour.     And  in  thia  case  had  Jean  Maitland  beets 

served  pnqmfKtor  harcB  both  of  her  father  and  brother,  I  thoi^^  it  would  have  carried 

this  tailzie,  because  ii  would  have  proved  that  all  the  heirs-male  of  the  father'is  body  and 

all  th^  issue,  and  all  the  issue  of  their  brother^  body  bad  fiuled  But  for  any  thing  thai 

was  said  in  the  relour  the  father  n^ht  have  had  other  sona  or  grand  children  by  them,  and 

^be  brother  mi^t  have  had  daughters  and  possibly  sons  toe,  and  though  she  was  served 

heir  of  tailsie,  yet  naacoMstat  of  what  tmlzie;  the  brother  might  have  had  other  tailzies  of 

landsor  sumsof  money ;  and  supposing  that  in  fact  there  was  no  olhey  tailaie,.  which  we 

at  this  distance  cannot  know,  yet  that  does  -  not  appear  from  the  letour.    And  aa  to 

prescription9  I  thought  acne  of  them  applied,— not  the  90  years,  prescription,  for  the 

retour  is  not  quaireUed,  only  it  does  not  transmit  the  right,  but  may  perbapa  have  trana- 

nutted  some  other  tailaie^— -not  the  act  15B4fi,  nnther  in  the  wovds  nor  qpirit  of  the  hvw,no 

more  than  if  a  parson  aa  pretending  to  be  assignee  by  young  Sat  Charles  had  infeft  Uii^ 

self  on  the  charter  could  be  exeemedfiom  produciag  his  assignation,— 4iesides  that  the  act 

does  not  apply  where  the  writii^  is  preduced^— and  not  the  aet  1617,  for  that  requires 

charter  and  sasine  in  the  defender's  person,  and  the  defender  here  has  indeed  a  sasine  but 

no  charter,  and  the  sasine  has  no  warrant  because  the  retour  dui  not  give  right  to  the 

diarter.    Upon  the  question  it  carried  to  repel  the  objection  ta  the  retour,  najc  kaUum 

Kilkerran  et  inc.     Some  were  of  that  opinion,  because  of  the  40  years  prescr^^don^  ethers 

because  of  the  excerpts,  whidi  I  tbou^t  sigiufied  nothing  m  this  question^  and  that  so  £» 

9A  iq^peared  to  me,  there  was  scarce  any  of  them  that  migfal  no^  be  siiAcient  for  the  pin> 

pose  fcfe  which  they  were  expede,  because  they  generally  expressed  the  relation,  or  retouted 

Aem  hcankmale  or  of  line  aa  well  aa  tailzie  or  both  to  verify  that  the  preceding  heirs  called 

had  filled. 

,  As  to  the  other  brieve^  the  pursuer  or  claimant  founded  on  the  pR^iAitinr  to  sdl'or 
contract  debt  expressly  .laid  on  the  daughters  or  heirs  female;.  Answered^  Mr  Charles 
Maitland  was  not  called  to  the  succession  aa  h«r-female,  but  aa  the  heir-male  of  Jeaii?s 
body,  that  by  daughters  or  heirs*female  the  tailaie  meant  only  femideJbcins  as  appaaiad 
by  tbe  preceding  clause  obliging  tbe  eldest  daughter  or  heip-female  to  marry  a  gnitleman 
af  the  name  of  Mait]and>  and  that  Charles  Maitland  might  have  succeeded  even  when 
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he  wasnot  lieir.feiiiale^  that  u,  nearest  liar  of  liiie  to  die^'teMatoi^;  beoAttse  att  \ki  heirt^ 
female  of  theeotM  body  are  not  adled^  but  the  hort-feniale  of  his  bddy»  and  the  heirs^ 
jmak  of  their  bodtea,  ao  that  the  heka-female  of  their  bodies  are  passed  over,  and  a  maA 
cannot  have  move  than  one  heir-^female,  ezeepttng  the  case  of  hc&rs^poitbndrs;  Replied; 
lieira-female  in  die  proper  kw  signification  camprehends  idl  nudes  as  wdl  as  fetnides  coiu 
nected  to  the  tulzier  by  females;  and  though  in  the  destination  he  very  properly  called 
heirs-male  of  his  daughters  bodies,  since  he  did  not  intend  that  the  heirs-lemale  should 
Buoceed,  yet  these  males  were  beirs*femafe  to  him^  and  though  in  die  pMoedii^  clause, 
dbout  manrying  husbands,  heirs-female  most  be  understood,  Meundum  aubfedam  maieriam^ 
only  )Df  daughters,  yet  there  is  no  refltenr  fer  linfidng  it  so  in  the  clause  in  question ;  and 
even  die  preceding  clause  obliges  the  heirs  ci  the  daughters  bodies  to  bear  his  name  and 
arms  under  an  irritancy,  which  was  impossiUe  if  they  could  arbitrarily  alter  the  ^dced^ 
moa ;  and  the  dauae  siibatituting  the  hrirs-female  of  his  son^s  body  included  all  Ms  dei^ 
cendants,  but  irith  a  preference  to  the  male  issue  of  his  heirs-female  who  should  succeed^ 
so  thai  Mr  Charies  could  not  succeed  till  he  was  aim  nearest  heir  offline.  But  though  it 
were  otherwise,  a  man  may  have  an  heir-female  o[  tailzie  or  provibion  who  is  not  bis  hear 
of  line.  The  defender  answoed  Sdly,  diat  though  Charles  Maitland  were  included  in 
in  the  prohilntion  to  sdl  or  contract  debt,  yet  that  would  not  imply  a  prohibidon  to  alter 
the  succession,  for  it  is  a  setded  point  even  by  judgments  of  the  last  resort,  that  a  prohi- 
faitaon  to  contract  debt  does  not  imply  a  prohibidon  to  sell  nor  vice  verM,  and  it  is  plain 
that  a  {Mohibidon  to  alter  die  succession  does  not  imjdy  a  prohibition  either  to  sell  or 
ebntraet  debt,  wherdof  neither'  will  this  last  imply  a  prohibidon  to  alter.  Replied,  Ist, 
Altering  the  successbn  is  truly  an  alienadon  from  the  hdrs,  which  was  the  cmly  thing 
meant  by  the  clause  to  be  restrained.  Sdly,  An  heir  caihnot  be  limited  from  selling  or 
eontracdng  debt  if  he  can  afbittarily  alter  the  suceession. 

On  both  questions  I  gave  my  opinion,  that  here  the  only  question  was»  whether  Mr 
Charles  could  grattdtousiy  alter  the  siiooession ;  but  not  oonceming  any  irritancy ;  that 
if  the  question  were  touchii^  any  irritancy,  I  would  be  very  doubtful  of  infeiring  a  fiw- 
£nture  by  imjdication,  where  it  was  not  imposed  by  express  words.  But  implied  prohibi- 
dons  to  aher  the  aucoesrion  was  a  thing  v^  eommmi  in  our  law ;  that  that  was  the  case 
of  destinadons  in  contracts  of  marriage  to  the  heirs  of  die  marriage,  of  proper  clauses  of 
return,  and  of  mutuiid  tailzie^  or  other  onerous  tailzies ;  in  all  which  the  presumed 
win  of  the  tailzier  iinpKed  a  prohibidon  to  alter,  though  none  was  exprttsed,  and  the 
*law  gave  it  the  fotce  of  an  express  prohibitbn,  though  not  of  an  irritancy.  Therefore 
when  the  tailrier^s  will  is  dear  and  ievident  that  the  heirs  should  not  alter  the  suCoesrion, 
the  law  is  the  same.  '  That  it  wasimposriUe  to  limit  the  heir  in  any  thing  under  an  irri- 
tancy, if  he  can  at  pleasure  alter'  the  succesrion,  becatneif  he  has  the  free  dmce  of  bis 
•heirs,  he  b  bound  to  nobody,  and  nobody  can  quarrel  his  contravention  or  any  thing  he 
does;  and  in  this  all  the  hiwjets  tna^ng  de prtihMla'rtru^  that  I  have  seen^ 

agree;' and  such' is  our  law;  for  in  the  strictest  entsfl,  when  the  succession  comes  to 
htim  whatsoever,  all  thelinutations  fly  off,  and  therefore  when  one  obliges  his  h'rirs  eitlftr 
eb  assume  Ins  name,  or  not  to  sell,  or  not  to  contract  debt  under  an  iriitanqr,  there  can- 
not be  a  question,  that  he  meant  that  the  heirs  so  limited  shoidd  iiot  have  it  in  ikAf 
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Na  S.    174^  Ncrr«  IS.    Drummond  agmut  Misb  CuNKiNaHAH. 

(This  case  does  not  appear  in  the  manuscript  notes ;  but  the  case  of  Nicholson  of 
Trabrown,  3d  February  1738,  referred  to,  is  thus  mentioned  :)—^n  report,  of  Lord 
Boyston,  found  that  in  a  process  of  sale  at  the  bstance  of  aa  apparent^heir  on  the  act 
1695»  if  upon  the  sale  no  reversion  remain  to  the  said  heir,  the  expenses  of  the  sale  should 
be  proportioned  among  the  creditors,  as  directed  bj  act  of  sederunt  1711  in  the  case  of 
sales  of  bankrupt  estates. 

No.  4.    174S,  Jan.  19.    Buchanak  against  Graham. 

The  Lords  found  John  Buchanan,  the  immediate  praeeding  oSber,  ptefiBnUe  to^ 
Graham  the  highest  offerer,  in  respect  he  suffered  the  three  weeks  to  elapse  without  find* 
ing  caution  for  the  price,  in  tmns  of  die  articles  of  rtap ;  thoi;^  we  all  agreed,  that 
were  the  question  only  betwixt  the  seller  and  buyer,  there  was  .sufficient  to  purge  the, 
wmra^  and  the  penalty  not  occurred.  82d  January,  Adhered,  and  refused  a  bill  without 
answers.  ... 

Na  S.  <  1 744,  Jan.  3.    Hutchiesoh  against  McDonald. 

The  Lords  determined  the  general  point,  that  Lord  Stmr^  doubts  of*  p.  128,  (133) 
and  found  that  the  ferieidum  rei  vmdiia  fmnium  tradiUe  lies  on  the  buyer.  We  adhered 
to  our  former  interlocutor  as  to  the  general  point,  but  ordered  the  lull  to '  be  answered  as 
to  the  want  of  evidence  that  the  things  was  broken,  or  that  the  s[nrits  were  there. 

No.  6.     1747,  Nov.  12.     Marshall  and  M'Kell  against  Bulckwooj} 

OF  PiTTREVIE. 

PiTTBKTiE  bad,  25th  November  1745^  written  to  die  punuers  offering  them  350  boDs 
of  barley,  at  half  a  merk  below  Lothian  fiiurs,  deliverable  at  Candlemas,  payable  at  Whit- 
sunday and  Ijimwias,  they  £n£ng  security  for  said  price,  or  in  his  option  to  pay  him 
L.6.  6s.  at  delivery,  and  expected  their  answer  in  a  fortnight  December  7,  the  12th  day, 
being  Saturday,  M^£ellt:ame  to  Pittvevie,  bringing  with  him  a  letter  from  Marshall  ac- 
cepting the  o£fer,  with  a  letter  from  Donalds^D,  a  merchant  in  Ghugow,  to  Hunt,  atte^ 
ing  MarahalTs  sufficiency,  and  desiring  Hunt  to  attest  his  own.  M^KeU  and  Hunt  waited  ' 
on  Pittrevie,  and  delivered  Marshall's  letter,  and  offered  Donaldson  and  Hunt  security; 
but  Pittrevie  said  they-  came  too  late,  for  he  had  already  sold  it  to  one  Morris ;  and  then  * 
it  was  after  sunset,  and  Sunday  was  no  lawful  day,  and  Monday  was  the  last  day ;  and 
he  had  in  fact  that  afternoon  soU  it  to  Morri*  2d.  per  bdi  dieapcr,  bot'it  was  a  bargain 
for  three  years,  and  30  guineas  advanced ;  and  there  was  also  some  little  speakii^  about 
the  suffidency  of  the  security,  but  very  little,  and  in  thie  end  Pittreviie  would  not  give 
M^Kell  the  bargain.  Marshall  and  M*KeU  sued  for  damages,  in  which  I  pronotmcd  an 
act  before  answer ;  and  now.  on  advising  the  proof,  we  susti^ned  the  action  duly  b/tf8 
Presidents  casting  vote.  Pro  were  Minto,  DrunuMI^  StriebM,  Murkle,  ei^.  -'Ooiu  *' 
were  Kilkerran,  AmistoD,  Monieie,  Tinwald,  and  Sbiwalum.    Dun  was  Presidieiit. 
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No.  7.    1748,  July  15.    Hugh  Campbell  against  William  Babby. 

Campbell  sold  Bany  68  ocyws,  and  got  his  bill  for  the  price,  payable  Ist  February 
1746,  and  it  was  agreed  that  the  cattle  should  remain  ia  the  seller^'s  parks  of  Kilsyth  till 
the  buyer  could  dispose  of  them,  and  take  them  away,  and  in  the  mean  time  they  were 
Hiarked  by  the  buyer^s  mark,  and  he  afterwards  carried  off  32  cows,  leaying  26 ;  and  there- 
after one  McDonald,  who  had  been  CampbelPs  herd,  and  had  the  charge  of  th^  parks^ 
(Campbell  being  at  a  great  distance)  joined  the  Rebels,  and  hounded  them  out  to  take 
away  the  remaining  26  cattle  ;  wherefore  Barry  suspended  his  bill  for  the  price ;  and  upon 
a  proof  Minto  found  Campbell  liable  for  the  villany  of  the  servant  McDonald.  But  on 
a  redaiming  bill  we  found  him  not  liable.  Rewit  Justice-Clerk,  Minto,  Drummore, 
Kilkerran. 

Xa  8.    1749,  Jan.  SI.    Robertson  against  M£Lvill  and  Liddell. 

Robertson  sold  the  victual  in  his  granaries  to  Melvill,  deGverabte  on  the  sellerV 
risk  at  Carron  water.  Part  of  it  perished  by  storms  in  the  voyage ;  and  Melvill  and 
Liddell  sued  Robertson  for  die  profits  he  would  have  mode  if  it  had  been  deliypred,  be- 
cause, it  was  on  his,  (Robertson^s)  risk;  and  Kilkerran  foimd  Robertson  liable.  Btit  we 
altered,  and  found  him  not  liable. 

No.  9.      1 722,  Jan.  25.     CREDITORS  OF  RODERICK  CHALMERS. . 

*  *  * 

In  the  rsmUng  and  sale  of  Chalmerses  effectsy  there  were  amoi^  other  subjects  twoi- 
kouses  encumbered  with  a  liferent,  and  vohied  the  one  at  9  the  other  at  10  yeais  purchase^ 
and  exposed  to  sate  four  times  at  that  price,  payable  on  the  dctenmnatiMHi  of  the  liferent,  ixt 
the  usual  itMin,  bttt  were  not  purchased.  None  would  offisr  the  sum;  and  a  pelition  wa& 
presented  in  name  of  the  whole  crecBtcM^s,  whose  debts  tbe  petition  sud  fav  exceaded  the 
value  of  the  subject,  stating  the  case  and  the  difficulty  of  finding  purcbaaers  in  these 
tennsy  aiKt  the  disadvantage  to  the  creditors  in  having  the  pijce  only  payaUe  at  so  dis* 
tant  a  term,  and  dierefore  praying,  as  it  would  be  more  beneficial  to  them,,  to  set  theut 
up  at  two  y^urs  puidiase  of  bath* ;  and  that  though  llie  appareiit<>beir  was  not  in  the 
country  to  consent^  yet  he  could  have  no  prejudice,  beeaAise  the  highest  value  of  tlie 
subjects  was  far  short  of  the  debts.  This  prayer  was  so  unprecedented,  that  the  Lords^ 
could  not  grant  it  And  I  thought  that  in  every  sale  of  a  hankruj^t  estal^  encumr 
bered  with  liferents,  the  subject  ought  to  be  turned  into  money  as  quickly  as  possible,, 
and  that  at  the  present  valtie  it  would  give»  which  wottld  b^dcnog  u^eflect  the  «ame 
thing  fiMNiiI  the  creditor^  tliat  the  90tb  act  l€90'ettpowen  the  Goovt  to  do  aa  to  liferent 
escheats^  eidy  we  have  no  authcHrity  to  compel  other  liferenter»  to  seH,  whkii'.  would  not 
be  reasonablie  %  buit  I  thought  that  would  requiiie  a  regulation  of  th^  Court,  and  likewise 
a  pipof  of  the  value  of  the  chance,  that  is,  the  value  of  the  lands  presently  payoble,  th6 
bu jer  talung  bi$  hajsard  of  th^  ^^^'^'Mtfn 
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No.  10.  1  ^5St  Aug.  7..  Andrew  Gray  against  Jambs  Gsav,  Miu^eb,  &e<r 

James  Giuy  exposed  his  lands  to  public  roup,  .with  the  usual  oonditionS)  but  at  the 
same  time  gave  Miller  a  written  commission  to  offer  at  the  roup  the  length  of  2700  merkp,^ 
and  that  he  would  take  them  off  his  hand,  (which  is  commonly  called  a  white-borii|ety 
Andrew  Xrray  offered  at  the  roup,  but  Miller  was  preferred  as  highest  offerer.  It  being 
that  day  or  next  asked  by  his  neighbonrs,  how  he  came  to  offer,  3ince.fae  had  no  money' 
to  pay  the  price,  he  told  tliem  honestly  that  he  offered  by  commissioi^  from  .James  Gray, 
and  shewed  his  commission.  Stewart  also  was  present  at  the  roup.  Notwithstanding 
whefeof,  Stewart  in  four  or  five  days  tdok  k  disposition  of  the  subject  from  James  Gray, 
and  was  iiifefl.  Andrew  Gray  thereafter  sued  James  Gray  to  perform  the  conditions  of 
roup  to  him,  as  he  was  really  the  highest  offerer ;  and  after  that  jHiooess  Miller  assigned 
the  articles  of  roup  to  Stewart  Then  ensued  a  submission  between  the  parties,  wherein 
Miller  among  othc^v  was  examined  by  the  arbiters  on  oath ;  and  he  owned  the  commission 
from  James  Gray,  but  sud  he  had  also  a  verbal  oommisuon  from  Stewart  to  offer  at  th^ 
roup^  The  submission  expired,  and  Andrew  Gray  sued  all  the  three  in  Court,  and 
proved  the  fact  to  have  been  as  above  stated.  The  Lords  found  it  proved,  that  the  offer 
by  Miller  was  made  by  him  as  trustee  for  and  by  oommissicm  from  James  Gray  the 
^ller,  and  therefore  that  Andrew  Gray  was  truly  the  highest  offerer  at  the  roup,  and 
that  it  was  fraudulent  in  James  Gray  thereafter  to  dispone  the  lands  to  Stewart,  and 
found  that  Stewart  was  partaker  with  him  in  the  fraud,  and  therefore  found  both  James 
Gray  and  Stewart  obliged  to  convey  to  the  pursuer  the  lands  on  payment  of  the  price 
offered  by  him  at  the  roup.  Nem.  con.  Only  Kilkerran  doubted.  7th  August,  Adh^^ed, 
and  refused  a  bill  without  answers. 


SALMON  FISHING. 


No.  1.    1742,(1746)  July  16.    Scott  against  Fvhhi&BHOK,  kt. 

See  Note  df  No.  35,  voce  JuIiisdictiok. 

No.  2.  1748/Junc  15.    Town  op  Perth  against  Lord  and  Lady  Gray. 

Tbk  town  had  right  to  the  sabnon-iishix^  round  the  island  of  Slqiles  as  old  as  Robert ' 
II.  in  137£»  and  have  immemorially  possessed  three  shots  on  the  north  ride  of  the  island 
without  any  person  interfering  from  the  north  ride  of  the  river.  '  Opposite  to  the  middk 
shot  the  waiter  was  on  the  north  side  foul  with  sumes,  and  could  not  be  fished,  tiU  17419 
that  the  tenants  <^  Kinfiiuns  adjoining  that  part  of  the  river  cleaned  that  water  and  set  u|^ 
a  fishing,  which  bdioved  to  interfere,  or  at  least  m^ht  interfere  with  die  town^  fisbii^ 
from  the  island  Sleples,  because  the  nets  of  both  must  encompass  the  whole  depth  of  the 


river,  or  they  woold  catch  no  fish^  and  therefore  could  only  fish  alternately.  The  town 
therefine  nased  dodamlbr  of  the  eaodusive  right,  and  Lady  Crray  aa  proprietor  of  Kin- 
fauns  produced  a  charter  ift  1678  c^her  laBdacam  mImmhuii  jmcorm  v^  aqua  dt  Tay^  and 
likewise  of  the  barony  of  Craigton  with  certain  particular  salmon  fishings,  and  a  general 
dause,  and  insisted  that  Ae  had  right  to  fish  on  the  north  ude  and  to  dear  the  ground. 
The  Lords  repelled  the  defence  and  found  the  town  has  the  exclusive  right  of  fishing  that 
part  of  the  river^  rtnii.  Justice-Clerk^  Btummore,  Strichen,  Dun,  Shewalton.  Pro  were 
Minto,  Kilkerran,  Monzie,  Tinwald,  Leven,  «t  egOy  and  Amiston  in  the  chair.  Novem- 
ber 2d,  Altered,  and  a  proof  before  answer. 

•  - 

No.  3.  1 752,  July  7*  Fullbbtoh  and  Colonel  Scott  offainst  Stbaiton. 

i.KiXMXBKa  stonda  infitAed  in  ihe  fishing  in  the  water  of  Norliiesk  toiii  tnirafluxummaru ' 
qwam  mbra  opponle  t»  hia  oewb  landa  of  Wapdfopertnn  to  the  north  of  the  river,  and 
OobnelScoa  ia  infirf^  in^  tiMm  with  the  salmon  fidiing  in  the  sea,  and  north  of  them  are 
the  pursuer  Slarakan^s  hmda  of  ffirkside^  in  which  he  ia  also  infeft  with  the  salmon  fishing  * 
in  the  sea.    The  rtvar  haanowaltered  ita  coune,  and  dees  not  enter  the  sea  till  it  isoppo-  ' 
ate  to  the  lands  of  Kirkside,  who  therefore  pursued  declarator  thai  Kioneber  could  only 
fish  the  river  opposite  to  his  own  lands,  and  that  he  akme  had  right  to  fish  the  mouth  of 
the  river.    .Th&case  was  reported  by  EfflcenNui';  and'feund  Aat  KinnebeF  had  still  right- 
to  fish  the  riyec  thou^  not  oj^osita  to  hisown  lands;  but  in  reqiect  the  pursuer  had  (ibe 
r^t  of  fishing  in  the  sea  opposite  to  his  lands^  and  which  sea.  we  reckoued- all  that  waa 
below  thiQ  highest  fiood-mark,  therefore  we  found  that  Kinneber  could  fish  no  farther 
down  the  river  than. the  highest  flood-mark  at  any  time  of  the  tide,  and  that  below  that 
highest  floodrmark  the  pursuer  had  the  right  of  fishing;,  and  &ia  oonstructioa  of  the  see 
was  founded  on  what  was  said  to  have  been  the  judgment  of  the  House  of  Lorda  ia  a 
q\iestiQn  betwixt  Duke  of  Gordon  and  Eari  vX  Murray  touching  the  DukeV  tuig^^iet  fishing* 
in  the  Spey.— 7th  July. 

Upon  advising  a  petition  against  the  interioeutor  between  these  parties  mentioned  sapm 
7th  July  List  with  answers,  we  altered  that  interioeutor,  and.  found  tha^  nelwitlistaBdiqg 
the  change  of  the  course  of  the  river,  Kinneber  has  right  to  fish  to  the  lowest  flood-mark; 
but  found  that  whan  the  see  eoveied  thedumndc^  die  river,  Kirkside  had  a  j<Hnt  right 
with  him  of  fishmg  opposite  to  Us  own  hmda..— 17th  November. 


aoB 


SASINE. 


No.  1.    17S6,  July  8.    Earjl  of  Suthbblanb  (f^ainst  Dunba&s. 

'i  TmL  Lonb  repelled  the  objectkn  to  the  two  aastnes,  for  they  found  that  the  act  1696 
:dtsred  the  act  16S6;  and  they  did  not  Kgimi  the  alleged  judgment  of  the  House  of 
Beers,  in  the  case  of  Budum  and  Breoo^  wfaieh  was  not  before  them,  and  ccmceming 
which  the  parties  did  not  agree. 

3e 
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No.  2.     1 740,  Nov.  7.    Mr  Robebt  Blackwood  against  The  Refre-    ' 

SENTATIVES  OF  RuSSELL  AND  CoLVILL. 

A  FSECSPT  of  sasine  in  favour  of  certain  creditors,  and  among  the  rest  to  the  repre* 
8f ntatives  of  Andrew  Russell  and  Robert  Colviil  without  naming  these  representatiTes,  - 
—the  Lords  found  the  infeftment  quoad  them  void,  but  found  ihat  the  right  aocreseed  to  . 
the  other  creditors  to  the  extent  of  their  debts. 

No.  S.     1 742,  June  28.    Colonel  Dalrymple  offainst  Wallace. 

T}i£  Lords  sustained  the  objection  against  Colonel  Dalrymple*8  sasine  as  to  all  lands 
npt  spedally  named  in  the  precept  of  sasine,  and  sustained  the  objectaon  to  Mr  WaUaoe'ff 
adjudication  to  restrict  to  a  security,  for  what  shall  be  found  truly  due,  and  found  that  Mr 
ly^illace  was  entitled  upon  that  obhgation  only  to  so  much  South  Sea  stock  as  by  the 
subsequent  acts  of  Parliament  corresponded  to  L.SOO.  3d.  subscription.  Colonel  Dalrynqile 
proving  that  at  the  time  of  the  contract  or  within  nx  days  Mr  Daliymple  waa  entitled  to. 
L.300..  3d.  subscription. 

No.  4.    174S,  July  5.    Sir  James  Campbell  againHljb%D  Eeskine.      ? 

• 

Earl  of  March  having  given  a  charter  of  the  land's  of  Gargunnock  and  of  an  annual- 
rent  out  of  Alloa,  to  answer  the  ward  duties  due  to  the  Crown  or  other  casualties  while 
they  should  f^l  due,  and  given  dispensation  for  taking  infeftment  on  the  lands  of  Gargun- 
nock for  the  whole,  and'  in  the  precept  direction  being  ^ven  for  giving  infeflment  per  terrm 
it  lapiiU  tradttumem  upon  the  ground  of  the  lands  of  Gargunnock  ;— -this  dispensation 
was  void,  and  therefore  they  took  a  new  infeftment  upon  the  several  lands.  And  the  que&- 
tion  was,  Whether  they  could  do  so  notwithstanding  the  restriction  in  the  precept  ?  And  it 
carried  that  they  could,  renii.  President 

No.  3.    1 750,  Jan.  II.    William  Young,  Supplicant. 

A  SASINE  being  registrate,  but  the  derk  neglecting  to  sign  his  oertificale  on  the  aaahe,. . 
and  being  now  dead ;  there&re  the  pacty  applied,  to.  us  to  order  our  derk  to  collate  the^v 
sasine  with  the  register  and  then  to  sign  the  certificate.     We  ordered  precedents  to  be 
enquired  into ;.  and  the  derk  rqxiPted  to  us  one  on  8Sd  February  1 745 ;  and  in  terms  thereof 
we  ordered  the  clerk  to  cc^te  and  by  our  order  to  certify  the  fact  on,  the  sasine  and  agn. 
9uch  certificate.. 

No.  6.    nso.  Not.  (7.    Ballaktike,  &c.  ik  Lana&k,^  Si^^pUcants. 

Thetk  saaines  in  burgage  lands  had  been  duly  recorded  by  the  town-derk,  but  not 
loaarked  on  the  sasine,  and  therefore  they  prayed  warrant  to  our  derks  to  collate  them 
and  mark  them  as  in  W.  Kirkpatrick'^s  case  and  others ;  but  we  thought  our  derks  wete* 
not  clerks  of  that  register,  and  therefore  remitted  to  the  townrderk  to  odlate  and  ^lark 
the  sasines. 
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No.  7.  1 752,  Feb.  1 7.  Cbeditoes  of  Youno  of  So&tmerhovse,  CompeHnff. 

LoBD  WooDHALL  reported  to  us  the  like  objectii^n  to  Wadders  sasbe  on  a  charter  of 
adjudication  which  made  it  the  first  effectual,  as  was  in  June  1741  made  by  the  feuars  of 
Kelso  to  a  sasine  of  the  Duke  of  Roxburgh,  and  bad  before  in  1730  been  made,  in  a  ques- 
tion betwixt  Lady  Sinclair  and  Sir  James  Stewart,  and  repelled  in  both  cases,  viz.  that 
the  notary  had  not  in  the  doquet  recited  the  number  of  leaves  in  the  sasine  in  temis  of  the 
act  1686.  But  as  in  1741  upon  examination  of  the  keeper  of  the  records  and  writers  to 
the  signet,  it  qipeared  to  have  been  in  a  general  non-bbservance,  the  Lords  though  they 
thouj^t  it  a  nullity  by  the  .statute,  yet  because  of  the  great  mischief  it  might  occasion  on 
.sus^ning  the  objection,  they  then  repelled  it,  but  agreed  to  make  an  act  <^  sederunt  to 
render  the  li^es  inexcusable.  So  in  this  case,  in  reqpect  no  act  of  sederunt  had  been 
made  and  that  the  keepers  of  the  general  register  of  sasines  here  do  not  recave  sasines 
where  that  is  n^lected,  yet  because  that  is  not  observed  in  the  remote  counties,  they 
therefore  repelled  it  now  also ;  but  named  a  Committee  for  preparing  the  act  of  sederunt 

No.  8.  1 758,  July  27*  Urquhart  of  Mddrum  against  Officebb  of  SxAm 

See  Note  of  No.  7,  wxt  Patrokags. 

No.  9.    1758,  Aug.  8,    Campbell  and  Others,  SuppUcanis. 

Ok  the  death  of  the  keeper  of  the  register  of  sasines  at  Dunbarton  some  sasines  were 
found  in  the  office  that  had  .been  duly  recorded  but  not  marked  on  the  back,  and  two  not 
at  all  recorded.  The  owners  petitioned  this  Court  to  appoint  the  Sheriff-Clerk  to  mark 
the  first,  and  to  record  the  last;  and  we  appointed  the  clerks  to  be  interim  keepers  of  tlie 
reocnnd,  and  to  collate  the  samnes,  and  then  to  oerdfy  on  the  back  as  we  did  Ilth  January 
1750  and  17th  November  1750,  (auprcu)  But  it  being  suggested  that  it  might  be  a 
dispute,  whether  sasines  not  recorded  ^thin  the  60  days  would  be  good  against  singular 
aucoesacnrs^  and  dter^fin^  proposed  to  reserve  to  third  parties  interested  all  objections^ 
the  petitioners  withdrew  that  part  of  the  petition. 


SEQUESTRATION. 


No.  1.  1745,  June  14.  Creditors  of  Yore-Buildings  Company  <]^^< 

The  Annuitants. 

Thk  question  was.  Whether  to  sequestrate  the  York-Buildings  Company  estates  ?  The 
report  fn>m  the  Ordinary  was  not  full  enou^  to  give  judgment  as  to  the  sequesCratbn ; 
but  it  being  represented  that  the  Company  were  in  use  of  setting  taoks  thereon  even 
before  the  former  tacks  are  near  expired,  and  that  to  the  prejudice  of  their  lawful  credi 
tors,  the  Lords  discharged  the  Company  to  set  any  tacks,  ttmi.  hUaralum  Tinwald  et  me, 
b^g  unprecedented. 

SgS 
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SEKVICB  AND  CX>NFIRMATIOR 


No.  2. 1734,  July  5.  Douglas, Relict  op  TLvmyMUXttu,  agairuiHoGG. 


Ths  LorJifoigid»that11ierig^tof<e»cctitry  to<^ 
•mil  aoflpoieeto  liie  panuer  her  eseeutort  md  aiignce^  The  Praddtet  sttd,  if  ode  i»lib' 
WflB  not  netrest  of  kin  wen  confinnted  as  sudi,  the  exeeutry  woM  aoeresee  to  die  trc/t 
ttmrest  of  khi,  and  the  pendn  confirmed  behoved  to  convey  it  to  him,  ttd  he  nened  t^ 
Hbe  of  the  sane  opmon  should  one  be  confirmed  executor  tefltvnentafy  upon  m  ibrgeA 
nomination ;  and  they  all  thought  the  oonditional  confcanation  dwnanded  anoveitj  nottb^ 
%e  granted,  being  like  a  oon£taonal  oANe  kdtniiMk, 


•No.  S.    1754,  July  16.    Datib  Wilson  agmnst  Mastin. 

The  Lords  were  of  opinion  aa  the  Commissariea  had  been^  that  one  braig  confimedT 
executor  fna  nearest  of  kin  who  was  Jidt  nearest  of  kin,  the  ^oodfarmadMin  is  net  vdidaiEid 
null,  but  the  executor  is  obliged  to  denude;  and  therefore  in  this  ea^  tiiey  rsmitled  ta 
me  to  hear  the  petitioner  and  the  surviving  sister  how  iar  they  were  dUjged  to  denuile.. 

No.  4.    17SJ»  Nov.  7.     GeaHam  agamst  Rsux 

See  Note  of  No.  I^  eose  AssxoMAnov* 

No.  5.    t?36»JuIy8a     C&EMTORS  Of*  SCOM  %MIM<  H AKILTOir  BLAHK 

The  Lords  found  the  Lady  Blur  was  fiar,  and  that  die  heir  of  the  marrii^n^gfat 
gratuitous^  alter,  and  indeed  the  case  was  in  effect  the  same  as  that  of  Elchieshiels, 
(Edgar  against  MaxweU^  No.  6>  m/ro,)  9th  July  1736L— July  90tb>  The  Lords  fuihered. 

No.  6.    1736^  July  29.    Eiigab  againH  Maxwell. 

The  Lords  found  that  the  son  of  the  second  marriage,  could  grattiitously  alter  tfae^ 
destination  ia  the  ccMtraet  ofmaniage,  and  repeKed  the  defence  that  there  Was  no.  title 
made  to  the  contract^  in  respect  of  die  answer,  that  he  made  a  title  to  the  estate  as  heir  of 
the  investiture^  6th  July  173ft«.M89th  Jufy,.  The  Leida  adhend  to  tho  ibmioctttJDe  of 
Cth^  but  superseded  dU  November  as  to  the  lands,  in  whioh  Qmbl  and  AkKandsr  Jotan^ 
ston  were  not  infeft.  91st  July  I'ZSS,.  The  Loidii  fcond  thaa  Cfarm  Johnston^ ^crviee 
as  hdr^male  to  Alexander  his  fiuher  did  not  vest  in  him  Ae  right  of  the  procuMtoiy  in 
Alcxander'^s  contract  of  mamiige  with  his  first  wifie^  and.  that  tiuTeftms  Edgar  ^n^it  yet 
serve  heir  to  that  procuratory. 
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No.  7.    1738,  Dec.  19.    CB^DtT^fts  m:  S&irhAW,  C!»M|N9<n^. 

Thje  Lards  i^esolyed  to  laj  a^de  sdl  the  objections  of  rt$  judicata  on  either  side,  and 
first;  found  that  Ch«r]es  Murray  the  son  might  a^Dudge,  being  nominatim  substitute  in  the 
bond  of  oorraboralion^  i^thout  spring  heir  to  his  father  in  that  bond.  Some  of  us  inter 
fuos  tfp '  doubtedj^  beoause  if  ihe  father  had .  taken  infeftment,  we  agreed  that  a  service 
would  h%ve  been  ne9essary,  aiid  I  could  not  aee  that  the  takkig  or  not  taking  a  sasine 
couldtaltor  the  point  of  law^  Whedier  it  was  neoessarjr  to  make  up  a  title  w  not  ?  ViJk 
SfaiftOD's  Doubts  and  Sluart'*s  Answers  Dt  F^pceeun.  &c.  Ques.  9th.  January  6,  The 
Lards  remitted  a  rediumipg  bill  to  the  Ordinary  to  the  end  that  the  whole  cause  might  be 
fQixre. 

No^  S*    1 75»^  Jan.  9.    YoEK-BOTLDiNas  Cbeditobs,  viz.  Dx;ke  of  Nor- 

mohK^  te.  <fgwnst8a,  Wii^uam  Bille&s. 

Sec  Note  ot  No.  21',  voce  Adjudigatiok.     The  case  referred  to,  (Duke  of  Norfolk^ 
&c.. against  AnhuiBlEents,)  is  mentioned  lith  November  1739,  thus : 

.    FoiiAd  flM  &•  trustees  must  take  a  day  to  produce  the  whole  annuity  bonds,  granted  « 
jrhetiier  totb^penons  cflfied  xx  not,  as  they  did  9th  January  last,  but  upon  a  proposal. 
•ilMk  ftliil:the  BpTs  tbegr  remitt^  to  the  Ordinary  to  hear  them  on  that  proposals 

•■■-♦•• 

^^.9^    i^^ly  iijkf  i,     hxiiio  (^immi  Niccoi..    • 

See  Note  of  No.  4,  voce  Assignation* 

No^  10.  l74i2rF^b.  SO.  GoADOK  of  Htlui^  es^tn^  Gordon  of  Tichmane*^ 

See  Note  of  No.  Zyvoce  Passite.  Titlk. 

No.  11.  1742^  June  It.  CaEDiTORS  (Jt  Mlit  MtruBitY,  Cb^/f^ 

•  •     •  -  .  . 

TAa  Chai.M£rs  being. discerned  .executor  in  the  Gommissary  Court  of  St  Andrews^ 
within  which  Mr  Murray'^s  d weQing-liouse  lies,  and  where  he  kept  a  farm  and  labouring  , 
servants,  and  resided  there  in  Um^  of  Vjftcance,  but  had  a  house  in  town,  where  he  resided 
in  time  of  Session ;:  and  then  Mr  Blair  having  served  an  edicl^  to  be  served  here,  Mr  . 
Chalmers  opposed' it;  and  tlie  question  was  which  Commissary  should  be  preferred  ?  The 
Commissary  of  St  Andrews  was  preferred,  and  the  edict  before  the  Comuiissaries  of 
Edmburgh  adv«)cated  and  remitted  to  that  of  St  Jbidrews,  as  we  found  fofnierly  ifi  the 
case  of  Lord  EitnmerghamV  Creditors,  Sth  June.i— ^ITth  June,,  Refused  a.  reclaiming  blitl 
without  answers.. 

A. 
•  *  ■  ' 

No*  12.    1749,  June  28.    Ganr  agdvnst  Jonn  and  Davij6  Scott; 

•   f»  t71t'  8«t>tt  1^  fiedchcrwkk  gnotted  bond  for  lovto  and  servioe  fi»r  JjblOOO  to  Jfai^ 
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of  any  other  marriage,  excluding  all  her  other  executors  or  aMtgnees,  payaUe  at  Martin* 
mas  1712,  but.wcluding  all  dtUgenct  Rat  payment  or  tecunty  of  it  during  the  granter*i 
life,  but  prejudice  to  him  to  pay  the  whole  or  any  part  he  should  think  proper;— «nd  in 
case  of  the  wife^s  death  without  children  then  existing,  declaring  the  bond  as  to  what 
should  not  then  be  paid,  to  be  toid  and  null,  and  excluding  the  husband*s  jKlminis- 
tration,  because  it  was  alimentary  for  the  wife  and  childrens  support  and  subsistence. 
The  wife  died  in  1713,  leaving  one  daughter,  who  died  in  1716,  without  making 
any  title  to  the  bond.  Hedderwick  died  only  in  1735,  and  no  demand  made  on 
the  bond  till  1748,  when  David  Grim  was  served  heir  and  decerned  executor  to  bis 
daughter,  and  sued  Hedderwick^s  heirs  for  payment  The  defence  was  that  the  bovid 
was  gratuitous  and  alimentary,  not  exigible  during  die  granter's  life^  and  all  executors 
and  assignees  other  than  the  children  of  Jean  Ogilvie  excluded,  and  theiefcn^  Jean 
Ogilvie  and  her  child  having  both  fuled  long  before  Heddannck  the  bond  became 
extinct  Sdly,  That  the  daughter  had  made  no  title  to  the  bond,  and  therefore  the  pur«> 
fiuer  had  no  right  as  hdr  or  executor  to  her.  Answered :  The  bond  could  only  become 
void  in  one  event,  Jean  Ogilvie^s  dying  without  cliildren.  To  the  second^  That  the  child- 
ren of  that  manage  were  not  substitute  to  their  mother  but  rt  et  verbis  cot^'uncti  with  her, 
et  concur9tt  tanium  partes  feceruni.  The  Lords  on  my  report  first  found  that  the  bond 
subsisted  notwithstanding  the  predecease  of  both  mother  and  daughter  before  Hedderwidk. 
This  found  by  the  narrowest  majority  six  to  six,  the  President  being  one  of  the  nxagaiiiat 
the  interlocutor  and  so  not  counted.  Next  they  found  that  the  dau^iter  had  right  to  die 
bond  without  any  title.  This  was  found  by  a  pretty  great  majority,  diough  Kilkerran 
who  was  for  the  first  interlocutor  was  against  this,  at  least  Would  not  vote.  So  that  if  a 
vote  had  been  put  on  the  whole  case  the  defenders  must  have  carried  it  But  I  own  I 
was  against  both.  I  cannot  understand  the  re  confuncH.  While  the  children  lived  with 
th^  mother  they  would  no  doubt  be  alimented  as  she  was,  but  suppose  them  married  or 
out  of  the  family  in  her  time,  they  could  take  none  of  die  money  from  her  during  her 
life. 

No.  1 S.     1 752,  Not.  1 7.    M'Lachlan  against  Campbell  of  Skirvane 

In  a  competition  between  these  parties  for  the  salmon  fishing  in  the  water  of  Add,  upon 
mutual  declarators,  Skirvane  produced  a  dispoduon  in  1717  of  the  huids^  inter  alia^  of 
Dunadd,  with  the  salmon  fishing  and  other  fishings  on  the  water  of  Add,  by  Ladilan 
M^Lachlan  of  that  ilk,  which  was  admitted  to  be  intended  of  the  superiority  of  the  lands, 
which  had  been  before  feued,  and  the  feu-rights  expressly  excepted,  with  infeftment  cm  the 
disposition.  Dunadd  again  produced  a  precept  of  dare  constai  to  one  of  his  predecessors 
by  Lachlan  M<Lachlan  of  that  ilk  (I  suppose  the  same  person)  of  these  lands,  and  per 
txpreasum  of  the  salmon  fishing,  but  produced  no  charter  nor  ancient  right  nor  no  sasine 
on  that  charter,  which  were  said  all  to  be  lost  In  the  Outer-House  an  act  was  pronounced 
for  both  parties  to  prove  possession,  and  for  Dunadd  to  produce  his  other  rights.  He 
proved  possession  to  preserve  his  right,  but  as  he  produced  no  one  infeflment  we  pre- 
ferred Skirvane,  Sd  July  last  But  Dunadd  reclaimed  and  produced  further  the  extract 
of  the  sasine  1696  on  the  precept  of  cJIare  cmuUU.  His  petition  with  answers  comiDg  diis 
day  to  be  advised^  the  Ftesi^tnt  was  oCopmon,  that  however  the  preoqfit  of  ekre  aod 
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aasine  m^fat  be  good  against  the  granter,  jet  it  oould  not  be  good  against  singular  suc- 
eessors  deriving  right  from  him  even  after  the  precept  and  sasine  upon  it,  and  that  Skir- 
vane  was  in  this  case  pieferaUe  to  Dunadd  though  he  purchased  from  the  granter  of  that 
precq[)t  more  th«i  20  years  after;  which  appeared  to  me  very  singular,  and  therefore  it  is 
I  mark  it    But  the  Court  was  of  a  difiPermt  o[Mnion  and  preferred  Dunadd. 

No.  14.    1 758,  Aug.  10.    Angus  and  Jean  Bkodie  against  J,  Stephen. 

These  Brodies  comphuned  to  us,  that  after  they  were  decerned  executors  qua  nearest 
ef  kin,  Mr  Stephen,  Commissary-Depute  of  Murray,  refuses  to  expede  the  confirmation 
unless  a  party  would  make  oath  and  confirm  the  whole  inventory ;  but  on  serving  the 
complaint  they  compromised.  He  confirmed  the  testament,  and  they  passed  from  the 
complaint,'  except  as  to  thdr  expenses :  But  as  he  refused  to  pay  them,  they  served  the- 
comjdaint-  again^  which  fiblrced  him  to  put  in  answers,  wherein  he  justitied  his  former 
refusal,  on  pretaace  <^  the  interest  and  security  of  creditors,  whereof  he  himself  was  in  this, 
case  one.  But  the  Court  found  that  he  had  done  wrong,  in  refusing  confirmation,  and 
therefore  found  him  liable  ia  expenses 
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No.  1.    IT36>  Jan.  8.    Colonel  Euskine  against  Sir  J.  Blackadder. 

The  Lords  found  the  proof  for  Colonel  Erskine  more  pr^nant  for  proving  that  the. 
defender  is  not  grandson-  to  Sir  John  Blackadder  of  Tulliallan,  than  the  defender's  proof 
that  he  is  his  grandson,,  and  therefore  reduced  the  defender's  service.  In  the  same  cause, 
one  John  Blackadder  was  found  a  false  and  perjured  witness,,  and  ordained  to  lie  im-r. 
prisoned  till  the  2Ist  instant,  apd  then  to  be.carried  to  the  Cross  with  a  paper-hat  with  the 
inscription,  <*•  John  Blackadder,  fur  the  crime  of  peijury  v^  and  his  ear  to  be.  nailed  to  a> 
post  for  an  hour,  and  then  to  be  dismissed ;  and  the  Magistrates  ordained  to  see  the  sen- 
tence put  in  execution ;  and  he  was  further  declaoed  infamous^  and  his  moveables^ 
escheated  to  his  Majesty's  use. 

No.  2:     1758,  July  21.     Edgar  og-atftrf  Maxwell. 

See  the  Note  of  this  case,.  No.  6,  voce  Sfavics  asj>  Covficmatiok. 

■  * 

Na  3..  t:742,  Feb.  5.    The  Creditors  op  BiKKUii.h.affainst  The  Heirs; 

OF  -Mr  George  Ayxon. 

Thb  Lords  sustained  both  cfefences :  The  ftst,  on  the  ezberedation  or  exdusion,  in» 
respect  the  next  hdr  after  her  was  expressly  called,  gdly,  The  negative  prescripdom 
W>th  of  20  and  40  years ;  for  we  thouj^t  the  service  not  tp9oJur€  null.. 


No.  *•    174*,  Not.  6.     Mr  William  Steel  against  Weik. 


'  WxxK  raised  brieves  (or  serving  Mr  before  th/t  Ma^straleB.  9t^  pfesented  »  MM  et 
ihlvocatkm,  which  BahBerina  passed  Weu?  presented  a.  MB  conseQliBg'  lo  advocate  ^^cma 
the  Ma^tralesy  and  praying  reoul  ta  then^acers,  and  to  name  asBMorv-^^wllieh  t^  Loriifl^ 
granted  Saturday  last  Steel  this  day  reclaimed,  and  said  it  was  against  form,  which  we 
all  i^reed  to  refuse ;  but  we  granted  him  n  diligence  to^recofer-^  writ»  to-be  vsported* 
before  the  macers.       \ 

.  .  . 

No.  5.    1749,  June.  9,    AIrs  Seton  of  Touch,  against  Sib  Henry  Seton. 

Seton  of  ToueVs  estate  being  by  l^e  investitures  to  heinK»ale,  Archibf^d  Seton,  in 
bis  contract  of  marrii^  1721,  *devised  it  to  the  heirs  whatsoever  of  tha(  marriage,  and 
died  leaving  a  son  and  daughter.  His  son'^s  tutors  served  Him  heir- of  ths  anient  injires^ 
titures,  on  whidi  he  was  infeft  and  died,  fiia  sister  oolild  not  serve  heir  of  the  inves'ti* 
tures;  and  her  lawyers  doubted  wheAer-  dlefirthw'^s  procutatory  of  resignatiol^  coii]d> 
lawfully  be  executed  after  the  fee  was  vested  in  the  aoo  by  the*  service,  and  tfiei«fe]!e  raised^ 
reduction  of  the  son^s  service  and  infeftment  on  minority  and  lesion  against  Sir  Henry 
Seton  the  heir-male,  which  Dun  reported  to  us  for  advice,  though  he  declared  he  had  no 
difficulty  to  reduce.  I  thought,  though  the  procuratory  could  not  be  executed,  and  that 
the  pursuer  should  be  forced  to  adjudge  in  implement  from  the  heir-male,  that  was  no 
sufficient  qualification  of  lenon  to  the  minor,  to  induce  us  to  reduce  his  infeftment,  and 
make  him  die  in  the  state,.€xf  apparency.  The  Prendent  was  of  my  opinicm,  but  said 
further,  that  it.  wa&  no  question  at  all  that  the  procuratory  might  be  yet  exiecut^  a^i  was. 
done  every  day,  and  particularly  by  himself,  and  that  judging  otherwise  would  make  a 
great  confusion  in  numbers  of  land^iigfats  in  Scotland,  fhere  waa  hot »  diort  roemoual 
^en.  in  to  us,  and  we  agreed  not  to  rective  it  in  that  shape  fcst  advice)  nolr  at  aH,  if  die* 
pursuer  should  insist  fbr  it  without  full  informations;  and  the  Fftajdeiit  adjriscd  Mr  IW- 
gusoii  for  the  pursuer  not  to  insist  for  it.. 

No.  6y    1752,  June  12.    Akn,  &c.  Land  ales  against  Laki>al£s. 

Ani»£W  LandaX'Es  held  his  land  ward  of  Gibson  of  Durie,  and  in  1667  wa&iofeft 
in  them  to  him  and  his  heirs  of  his  then  marriage,  whom  faUing,  to  his  bars  and  aas^- 
nees.  In  1686  he  disponed  them  to  his  eldest  son  David,  and  in  1719  David  bargained 
^th  his  superior  to  change  the  ward  into  feu,  and  at  the  same  time  he  gave  Durie  the 
benefit  of  some  water  in  his  ground  to  serve  Durie^s  coal ;  but  instead  of  getting  dther  a 
charter  d  ireidgnation  or  a  precept  of  dare  constat^  he  got  a  charter  redting  the  agree- 
ment tp  change  the  holding,  that  David  was  eldest  son  to  Andrew,  and  that  he  had  got 
the  dispontion  1686,  and  therefore  grants  the  lands  to  be  held  feu,  to  David  in  liferent, 
and  to  Andrew  his  son  in  fee,'  but  reserving  power  to  David  to  sell,  annailzie,  or  contract 
debt»  ttc.-— «pd  of  die  sune  date  he  grants  the^obligation^  t^  Durie  concei^ui^  the  w^ter, 
written  bj.the  writer  of  Ae  charter^  at  least  by  the  inserter  of  the  date,  witne^sc^  iMimes. 
imd  designations,  (i(:  baii^g  written  by.  his  servant^  and  signed  before  the  same  witn^^ ; 
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irtuch  oUigatum  W8t  aAerwacds  the  subject  of  a  proce^  hetimxi  David  aud  Durie ;  and: 
David  was  the  person  to  wbom  sasine  was  delivered.  In  1726  Andrew  disponed  the  sub- 
ject to  two  full  ffiBten,  and  died  before  Ins  fadier  David,  whodied  some  time  after,  leaving 
Th^Hnasy  a  son  of  a  second  marriage.  The  sisters  took  infeftment  on  thw  brodier^s  dis* 
Ijosition,  fuid  Tbonus^  the  brofte^consangiiine^n,  served  heir  to  his  grandfather  Andrew 
cf  the.inTifBstitvse  16S7»  and  entered  to  possession.  The  sisters  pursue  him  to  remove^ 
and  M  lepeals  a  reduction  of  tha  infiifbnent  1719,  and  disposition  and  infeftment  by  his 
Vriytber  Andrew  to  his  sistfrs  ;«-«nd  the  epse  bei^g  reported  to  us  6th  December  last,  w^ 
appointed  a  bearing  m  presenoe»  and  we  beard  it  two  days.  Two  questions  occurred ; 
fiiBt»  tnacfaiiig  the  &u^  ^r  real  right ;  the  second,  touching  the  personal  right  by  the 
disposition  by  the  first  Andrew  to  David  in  1686.  With  respect  to  the  first,  it  was  ob- 
i^erved,  that  the  feudid  right  vms  undoubtedly  tii  haaredUaU  jacmU  of  Andrew  till  1719» 
wd  as  that  was  neither  acbarter  of  resignation,  though  it  mentioned  thedispo»tion  1.6B6|| 
nor.  a  precept  of  dafx,  though  it  mentioned.  David  b^ng  Andrew^s  eldest  son,  it  coul4 
fM>t  transmit  the  feudal  right  to  David ;  that  not  i^y  no  resignation  was  made,  but  i% 
4oes  not  app<^  from  the  charter  that  the  disposition  contained  any  procuratory ;  and  r^ 
i^ignatkm  is  necessary ;  thfit  till  the  35th  act  169S>  even  the  procuratory  could  not  be 
akecuted  after  the  death  of  the  grants  or  receiver,  and  tp  this  day  a  singular  successor, 
cannot  be  infeft  by  the  superior  on  a  diiqpositioD  without  a  procuratory,  unl^  he  adjudge 
in  implement,— not  even  by  the  late  act  of  Parliament  that  authorizes  summary  hornings 
at  a  purchaser's  instance ;— and  as  to  the  second,  the  charter  does  not  bear  that  David 
was  heir  of  the  last  investiture  to  his  father,  though  it  calls  him  eldest  son,  which  did  not 
make  him  heir  in  these  lands,  without  adding  that  he  was  the  eldest  son  of  that  marriage ; 
and  supposing  it  had  called  him  heir  of  that  marriage,  however  it  might  have  been  sus* 
tained  as  a  precept  of  dare  eengtat  had  it  been  only  in  fiivour  of  David,  agreeably  to  the 
case  20th  Januaiy  1666,  Lard  Renton  against  Feuars  <^  Coldingham,  (Diqt.  No.  loi 
p.  16,473,)  but  here  the  fee  is  not  given  to  David  the  heir,  but  to  Andrew,  who  was  not 
heir ;  and  no  authority  could  enable  the  superior  to  give  the  fee  that  was  in  kareditatc 
jaeenU  of  old  Andrew  to  his  grandson  young  Andrew,  who  was  not  heir,  nor  ever  could 
have  been,  having  died  before  his  father  David ;  diat  David^s  express  consent,  even 
Aougfa  it  had  been  hi  writing,  could  not  do  it,  (though  a  charter  a  nan  Somdno  may  be 
good  if  given  with  the  consent  of  the  verus  dommut)  because  David  never  had  the  fee 
established  in  him.  Craig  affirms  that  in  these  precepts  of  clarCy  even  the  destination  of 
succession  from  heirs-male  to  heirs  of  line,  out  vice  versoy  cannot  be  altered,  and  mudi 
less  the  immediate  property ;  and  it  cannot  be  maintained,  that  n  charter  by  a  superior  of 
lands  til  haredUaieJacenU  of  his  deceased  vassal  to  a  stianger,  though  with  oonaent  of  tha 
apparent-heir,  will  transmit  the  hareditas  jactna  to  such  third  party ;  and  whereas  the 
case  30th  December  1724^  Cubbieson  against  Cubbieson,  was  quoted  ibr  the  usters^ 
where  one  having  purchased  lands  to  himself,  his  heirs  and  asagnees,  to  be  held  of  the 
disponer,  afterwards  took  the  charter  to  himself  in  liferent,  and  to  one  of  his  aon^s  in  fee^ 
^hich  the  Lords  sustained,  the  difierence  was  observed,  that  there  no  oljection  oould  be* 
made  to  the  feudal  right  in  the  son,  because  notwithstanding  the  personal  diqpoeition,  the 
property  remained  with  the  disponer  till  the  charter  waS^aated^  and  sasine  upon  it,  and 
all  the  question  was,  Whether  the  charter  could  be  reduced  as  contrary  to  his  obligation 
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to  the  father^  and  without  his  consent,  and  as  there  was  nndoabted  evidence  giren  of 
the  father^s  consent,  who  might  hare  destroyed  the  personal  fsposilkm,  and  the  charter 
and  sasine  would  still  hare  heen  good,  the  charter  could  not  justly  be  reduced^ 
whereas  here  the  objection  is,  that  neither  David  the  apparant-hcir,  oor  Duiie  the 
superior,  had  the  feudal  right  that  was  in  Andrew  the  father,  or  could  convey  it 
to  any  third  party  till  it  was  first  established  in  David  as  heir  to  his  fitdi^; 
and  with  respect  to  the  personal  dispontion  1666,  though  David  ^^ght  have  con- 
veyed it  to  Andrew  his  son,  yet  he  could  not  do  it  without  some  writing  under  his^ 
hand,  and  his  acceptance  of  the  charter  from  Durie  never  could  have  the  efifact  of  con- 
veying to  Andrew  that  disporation,  or  enable  him  as  assignee  to  it,  or  now  his  sisters  to 
resign  it  in  the  superior's  hands ;  that  the  act  1693  requires  the  notary  in  his  instrument 
of  rengnation  tosetfurth  the  resgner'*s  right  to  the  procuratory,  whether  bar  or  asdignee^ 
and  no  notary  could  do  so  upon  these  implied  conveyances.  Two  several  questions  were 
put  First,  it  was  fi>und  that  Andrew  the  son  had  no  feudal  or  real  right  to  the  lands ;— • 
and  next,  that  the  dispontion  1666  was  not  conveyed  to  him.  Some  <^  the  Lords  were 
of  very  different  opinbns  in  both ;— fMrticuIarly  Drummore.  He  ^ke  against  both, . 
and  voted  against  the  first,  and  at  last  i^^reed  to  the  second,  in  which  hty  my  greatest 
difficulty.  Murlde  was  dear  far  the  first,  but  was  against  the  Iast,«-S9th  January.  t2th 
June  Adhered    The  President  dear.    Bemi.  Drummore,  Kilkerran,  e<  Karnes. 
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No.  1.    1784,  Nov.  27.    Gaeden  agtUnst  The  Earl  or  Aboynf. 

The  Lctfds  found  the  servitude  upon  the  woods  a  predial  servitude,  and  may  be  coo- 
stituted  by  a  perscmal  declarator  with  possessba  even  ag^st  a  angular  successor ;  and 
remitted  to  the  Ordinaqr  to  hear  upon  the  other  pcnnts,  Whether  Hundy,.  the^Ciown^s 
ward  vassal,  could  constitute  a  servitude  so- as  to  prgudge  the  Crown  when  the  lands  re^ 
turned  by  forfeiture  ?  8dly>  Whether  immemorial  possession  will  prefer  retro  ^ 

No.  2.    1741,  Deew  IK    Bruce  mgainit  Colonel  Dal&ymple. 

The  Colonel  had  a  gathered  dam  far  draining  his  coal,  whereof  a  part,  as  well  as  of 
the  dike  that  kept  up  the  water,  was  on  Mr  Bruce^s  ground^  and  had  been  so  nuxe 
dian  40  years,  only  the  dike  was  then  but  three  feet  high,  and  covered  litde  of  bis 
ground ;  but  as  the  caul  to  the  dip  required  »  greater  fbrce  of  water,  the  CokmeL  at  difl 
ferent  times  within  tfie  40  years,  brought  in  water  from  diflerent  grounds,  and  raised  the 
dike,  so  that  it  is  now  three  ells  high,  and  stretches  much  fnrdier  on  Bruce^s  ground^  as 
the  dam  also  covers'  much  more  of  it,,  but  1  believe  he  dbes  not  yet  lose  an  acre,,  and  the 
ground  I  suppose  not  very  valuable.  Mutual  dtelarators  of'  immunity  and  servitude 
being  pursued,  the  proof  was  now  advised.  There  was  little  quesUon  that  a  servitude 
was  constituted  by.prescnpdon,  The  quesdon  ^vas  only  as  to  the  modit$f  Whether  the  dike 
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ought  to  be  reduced  to  tKe  hdght  it  was  of  40  years  ago,  or  if  the  nunng  it  higher  fiom . 
time  to  time,  though  within  the  40  yean  (at  one  of  which  Mr  Bruce's  tenants  assisted) 
was  sufficient  evidence  that  he  had  a  right  to  raise  it  to  any  h«ght  neoesary  for  draining 
his  coal,  though  there  was  no  other  constitution  of  the  servitude  than  prescription)  and 
though  these  hdghtenings  were  occaaoned  by  bringing  in  more  water  ?  The  Lords  found 
that  Colonel  Dalrymple  has  right  to  have  a  reservcnr  of  water  sufficient  for  drsining  his 
coUieiy,  and  therefore  to  continue  his  dam-dike  of  the  height  it  now  is  of.  The  interlo* 
ctttor  seemed  pret^  unanimous.  I  observed  none  against  it  but  Boyston  and  myseli^ 
«— 4th  November.    11th  Deoembery  Adhere. 

No.  S.    174a,  Nov.  2S.    The  Ea&l  of  Beeadalbane  against  Menzies. 

Thc  Lords,  Slst  l>ecember  last,  found  that  Culdares  having  a  servitude  upon  tlie 
forest  of  Mamlom,  and  having  also  a  shealing  (Benecastle)  properly  belonging  to  himself, 
that  he  could  not  set  his  own  shealings,  or  otherwise  use  the  grass  of  them  than  for  main- 
tenance of  the  number  of  cattle  we  found  he  could  hold  in  winter.  The  question  was 
Bgain  brought  before  us  by  a  reckuming  bill  and  answer,  and  the  Lords  adhered.  Kil^ 
kerran  and  Murkle  did  not  vote. 

No.  4.    1750,  Jan.  12.    Kincaid  against  SiE  James  Stirling. 

Sir  Jamxs  built  a  lint-mill  with  a  dam  quite  across  a  river,  betwixt  his  lands  and 
XincaidX  and  rested  the  end  of  it  on  Kincaid^s  land,  who  sued  him  to  remove  it  His 
defence  was,  that  he  did  it  with  Eincaid^s  consent ;  and  on  a  proof  allowed,  proved  that 
he  sttd  to  Kincaid,  that  if  he  would  not  build  a  lint^mill,  he  Sir  James  would ;  to  whidi 
the  other  answered,  wdl  well ;  that  he  built  the  mill  and  dam  without  objection  from 
Kincaid,  though  within  sight  of  his  house,  but  who  was  confined  with  the  gout,  and  who 
lent  him  tools  when  at  the  work,  and  afterwards  sent  lint  to  dress  at  the  mill,  which 
seemed  to  amount  to  a  mm  repugMMtia ;  therefore  the  question  was,  Whether  he  could 
BOW  oblige  him  to  take  away  the  dam  ?  Kincaid  inristed  that  tliis  was  no  consent,  and 
that  he  had  other  places  to  build  on.  Sdly,  That  servitudes  cannot  be  constituted  without 
writ,  nor  proveable  by  witnesses.  Sdly,  That  if  he  had  consented,  yet  till  writ  there  is 
loau  pttmUntia.  On  the  other  hand  it  was  contended,  that  Kincaid  was  barred  personaK 
txotptixnu.  But  it  carried  to  oblige  Sir  James  to  take  away  the  dam,  23d  November 
last ;  and  this  day  after  long  debate  we  adhered,  renU.  President,  Mikon,  Drummore,  &e. 

No.  5.    1761,  Jan.  18.    Mr  Alexander  Ross  against  Ross. 

« 

Al£xai7D£R  Ross  purchased  the  lands  of  Little  Dean,  and  was  making  improvements 
by  incbdng,  which  were  stopped  by  Priesthill  as  heritor  of  Meikle  Dean>  lying  on  the  north, 
who  claimed  a  servitude  of  a  road  through  these  inclosures  (or  carrying  turf,  &c.  from 
a  muir  south  of  Little  Dean,  belonging  to  the  estate  of  Balnagowan.  On  a  proof  allowed 
to  either  party,  it  appeared  that  the  heritors  and  possessors  of  Meikle  Dean  had  been  pa^t 
memory  of  man  inthe  uninterrupted  possession  of  that  road,  and  of  castii^  turf  in  that 
muir,  till  Mr  Ross  began  to  make  these  indosures,  which  the  defender  immediately  io- 
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Imlipted,  and  if  also  %fp^tgeA  thai  he  bad  no  other  toiid  Ait  wifh  any  tdgtMeam^ 
iF&iiency  he  oould  ufe  to  that  miiir.  On  the  other  hand,  Mr  Bon  proved  by  docmncBta 
in  Writitag,  that  the  heritors  of  Meikle  Bean  had  alao  g6t  a  wadaetof  Lattk  Otarr  as  old  aa 
1646,  nthich  was  not  ledeemed  till  1610,  that  Balnagowao  sold  the  wgmikin,  and  Ae 
tevetset  redteemed ;  and  that  after  redemption  the  hcriton  of  Meilde  Dean  got  k  tatk  of 
Little  Dean  till  1 726,  after  which  for  some  years  the  heritDt*  of  littk  Dean  pbssetaed  it  him* 
self;  but  tliereafter  till  1744  either  the  heritor  or  tenant  in  Meikle  Dean  had  a  knee  of 
that  part  <^  Litde  Dean  where  the  road  was.  It  also  appeared  that  McUe  Dean  now  faoUs 
of  Munro  of  Foulis,  and  it  did  not  appear  from  whom  he  puicbaaed  ft ;  and  although 
the  pursuer  admitted  in  the  act  that  it  also  was  once  part  of  the  estate  of  Balnagowan,  yet 
now  he  cBspated  it.  The  question  at  advising  was,  Whether  the  posses^n  by  the 
heritor  and  possessors  of  Meikle  Dean  of  a  road  through  Little  Dean,  was  sufficient  to  oon« 
stitute  a  servitude,  notwithstanding  the  rights  diey  had  all  that  time  dther  of  wadsets  or 
of  tacks  to  Little  Dean  ?  The  Court  thought  that  40  years  possession  in  that  ease  would 
not  be  sufficient  when  the  beginning  of  the  possesuon  did  appear ;  but  that  immemorial 
possession  whereof  the  beginning  neither  did  nor  could  appear  was  aufficient»  and 
that  their  possession  must  be  presumed  retro ;  because  though  the  possesidon  had  beea 
more  than  500  years,  it  must  be  impossible  to  prove  more  than  immemorial  possossion  ; 
and  in  this  case  were  the  dispute  with  Balnagowan,  Litde  Dean  oould  bring  no  other  proof 
to  support  their  right  to  cast  turf  in  that  muir  than  the  defender  has  brought  ibr  Meikle 
Dean,  since  possesnon  can  no  other  way  be  proven  than  by  pande  evidence.  Hi€Ve<brfr 
the  Court  found  that  the  defender  had  sufficiently  proved  Us  li^  lotheKMd  in^qnestkin; 
and  assoilzied  the  defender  fiom  ai  leduction  Mr  Ross  had  msed  of  the  Sheriff^  decreet 
against  him,  and  a  declarator  of  immunity  firom  that  servitude,— -ihe^Prssideiit  aloiie  AH 
'  fering.  But  we  all  agreed  that  if  the  pursuer  oould  give  die  defender  another  road  as 
convenient,  though  it  were  a  good  many  yards  hmgeir,  he  oonld  not  use  his  servitude 
emubusly.  19th  February,  we>  adhered,  the  defender  making  the  new  road  as  good,,  and 
not  above  300  yards  about. 

No.  6.    1752,  June  n.    Kincaid  agaimt  Snt  Jahm  Stieling. 

In  this  case^  which  is  marked  12th  January  1750,  ^tipiw^  Sir  James  Stirling  eon- 
plained  that  Kincaid.  had  turned  the  curve  of  his  dam-dike  toward,  which  before  was 
downward,  and  thereby  took  in  more  water,  and  Kincaid  eomphdned  that  Sir  James  had 
diverted  the  course  <^  the  bum  on  hb  side  of  the  river,  called  Newmill-bum,  that  before 
did  fall  into  the  river  above  his  dam-dike,,  but  be  had  now  by  ft  sluice  carried  it  to  his  lint. 
#inill  below  Kinoud^s  dam  >— On  which  we  remitted  to  Mr  6ray,^a  mathematician^  to  inspect 
and  report;  «id  he  repented,  that  the  altering  the  curve  in  the  dike  made  no  alteratitm  in 
the  quantity  of  water :  Sdly,  That  Kincaid  had  sufficiency  of  water  without  the  hdp  of 
fine  bum ;  that  it  was  not  quite  the  KXHh  part  of  the  water  in  the  river ;  and  that  by 
flie  old  vestige  of  the  natural  course  of  the  bum,  it  appeared  to  him  to  have  been  bcJow 
Kincaid^  dam-dike ;  that  it  entered  the  river  tiQ  Sir  Jameses  predecessors  dBvierted  the 
eourse  of  it  to  serve  their  own  oom-mill,  firom  whence  it  foil  into  the  river  above  the  dam- 
jytke  tin  Sir  James  buSthis  lintrmill,  and  altered  thf  oourte  of  the  river.    We 


frcwi  the  oomplaiiit  as  to  the  curve ;-— but  as  to  the  burn,  Mev&^  thought  thlit  it  dep^de^ 
mi  what  was  reported  by  Gray  as  to  its  natural  course,  and  IF  that  was  proved,  thought 
that  Sir  Jatnea  might  again  alter  it  But^as  that  point  was  not  mentioned  in  the  remit 
to  Mr  Gray,  his  report  was  no  evidence,  and  therefore  were  for  a  new  proof;  and  of  this 
opinion  were  Ihrummoiie  and  KUkerran ;  and  at  first  the  President  as  to  the  point  of  law, 
but  thought  his  report  waa  evidence.  I  thought  &e  decision  did  not  depend  on  what  was 
the  natural  course  of  the  bum  in  this  case,  because  if  it  was  necessary  for  Emcaid^s  mills, 
he  had  acquired  a  servitude  on  Sir  James  as  we&  for  the  bum  as  for  Hxe  riTeT,  and  Sir 
James  could  not  divert  the  bum,  no  more  than  a  part  of  the  river;  but  if  it  wa^  not  pe- 
eessary  for  Ejnctud^s  mills,  which  was  the  fact  reported,  the  servitude  could  not  emulously 
be  extended  beyond  the  necessary  use  of  the  mills.  Kilkerran  agreed  with  me,  and  the 
Court  came  into  my  opinion,  and  found  that  Sir  James  might  dispose  of  the  bum  as  he 
pleased.  Eincaid  then  insdsted  in  hb  conclusion  of  declarator,  that  he  might  from  time 
to  time  repair  his  dam-dike  of  the  height  it  now  is,  which  we  found  accordingly.  The  Pre« 
sident  thought,  that  if  it  was  neoessaty  he  might  raise  it  a  foot  higher. 


SOCIETY. 


No.  2.    1 736,  July  13.    Walkingsh aw  against  Cb awfuhd. 

The  Lords  adhered,  and  foiuid  the  socicfty  dieaotved  by  tlie  attainder. 

No.  3*    1 737,  Feb.  23.    Buchanan  of  I>rumai)kill  against  Reid. 

The  Loids  a<9iei«d  to  the  Ordinary^s  interiooutor,  finding  no  sufficient  proof  <^  co^ 
partoery  with  M'Nair  as  to  the  sheep  in  question..  I  doubted  much,  but  what  deter-* 
mined  me  for  the  interloeutor  was,  that  there  was  no  evidence  that  these  ^eep  were  aU 
dl  butchered  by  M^Nair,  and  far  leas  that  they  were  butchered  at  their  connnan  stand: 

No.  4.     1738,  Feb.  1  J,>    Bo6l:e,  dec.  against  Bogle,.  T&oa^  &c. 

This  being  a  process  of  sde  of  the  effects  of  a  copartnery,  (a  rope  manufactory)  ocmsist^ 
iag  not  only  of  the  materials^  but  of  houses  and  debts,  in  order  to  a  division,— -it  seemed 
very  doubtful  whether  we  could  order  a  sale  of  the  houses- and  debts  upon  a  process  com- 
muni  dhidundoy  where  the  defenders  opposed  it^  or  as  in  this  case  were  absent  and  infants ; 
since  houses  might  be  possessed  pro  inHviMf  as  in  the  case  of  hem>portioners  and  others, 
and  debts  might  be  divided  or  uplifted  by  a  factor,  and  the  sale  was  not  founded  upon 
Adatr  of  the  acts  IfiSl  or  1M6.  Howevei^  ibe  Lords  feund  they  oould  appoint  .ft  sale, 
and  did  it  accordingly. 

No.  5.    1 7S8,  Nov.  23.    FofiBES  against  Walkin^aw. 

See  Note  of  No.  6,  voce  Avi^albxkz. 
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No.  6.    1742,  June  123.    Colonel  Dalbymple  against  Wallace. 

See  Note  of  Na  3,  roce  Sasime. 

No.  7.    1 742,  Nov.  1 9.      Rae  against  Nielson. 

See  Note  of  No.  20,  voce  Akksstmkkt. 

No.  8.    1745,  Jan.  26.    Murdochs  against  Cleek. 

We  had  a  process  of  division  and  sale  of  a  partnery  in  a  barlej-mill  near  Glasgow, 
(much  the  same  as  we  had  some  time  ago  of  a  ropeiy)  at  the  instance  of  two  surviving 
partners  against  the  infant  heirs  of  the  deceased  one,  and  Drummore,  Ordinary,  having 
ordered  the  Dean  of  Guild  of  Glasgow  to  estimate  the  subject  of  the  partnery,— on  report 
thereof  we  ordered  a  roup  and  sale,  and  remitted  to  the  Ordinary  to  adjust  the  conditions. 
Vide  February  1738,  Bogle  against  &:^le  and  Tron,  (No.  4,  wprcu^ 

No.  9.    1746,  June  IS.    Freebaten  against  Watkiks. 

The  Lords,  S7th  June  1745,  found  that  Watkins  was  not  bound  in  tiaie  coBun^ 
either  to  print  in  company  with  Freebium,  or  to  count  to  him  for  profits  made  or  to  be 
made.  And  this  day  the  Lords  adhered,  though  in  1738  Watkins  had  but  one-iixtli  of 
the  patent,  and  at  this  day  he  has  onoi^half,  Freebum  one-third,  and  Gieaoiyaids  one- 
sixth. 

No.  10.    1748,  June  24.     HoGO  against  Weib. 

Wabdev  and  Johmstok  were  in  copartnery,  and  Hogg  drew  a  bill  on  Rodger  Hogg 
at  London  to  one  Ringwood,  value  received  from  Warden,  for  L.109,  who  of  the  same 
date  accepted  a  bill  to  him  for  the  money,  without  mention  of  a  Company.  The  Company 
broke,  and  Weir,  who  was  a  creditor  of  Johnston^  arrested  some  of  the  Companyls 
effects,  as  Hogg  also  did  upon  Warden^s  bill,  and  claimed  preference  finr  it  as  a  Com- 
pany^s  debt,  1st,  for  that  he  had  had  several  dealmgs  widi  the  Company  by  lending  and 
4>therwise,  and  which  in  his  books  he  always  settled  in  Warden^s  name ;  9dly,  that  this 
bill  was  wholly  appKed  to  dear  Company  debts  to  Ringwood  and  others.  But  in  respect 
the  bill  was  drawn  on  the  credit  as  of  Warden,  bearing  value  reoaved  from  him,  which  value 
was  his  accepted  bill,  without  mention  of  any  Company^  the  Lords  the  14th,  found  that 
it  was  not  a  Company  debt,  and  therefore  the  arrestment  could  cmly  affisct  Waiden*8  intie- 
rest  in  the  Company^s  effects,— and  this  day  adhered. 

No.  11.    1749,  July  12.    Pateeson  against  Grant  and  Keith. 

FiKD  unanimoutljs  except  Drummore,  Ordinary,  that  Pateraon  has  right  to  the  third 
of  free  balance  of  profits,  notwithstanding  his  msolvency. 

ft 

No.  12.    1752,  Nov.  16.    RoBEBT  Cbawfurd  against  Stirling,  &c. 

See  Note  of  No.  28,  toee  Banxaupt. 
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SOLDIER. 


No.  1.    I749|  June  25.    Wright  against  Ensign  Luhsdek. 

See  Note  of  No.  4^  voce  Appbxnticx. 


SOLIDUM  ET  PRO  RATA. 


No.  I.    175U  Feb.  5.    Macmillan  against  Sloan. 

Sloan  sc^d  one  M^Guflbck  a  parcel  of  sheep,  on  a  letter  from  McMillan,  which  ooii«^ 
dudes  with  these  words^  <<  debiy  taking  security  till  I  come  home,  and  I  shall  be  bound 
eonjunetly  with  him:  fcnr  your  sheep.^  The  sheep  were  delivered,  and  M ^Guffock  gave 
receipt  for  them  for  the  use  of  McMillan  and  himself.  McMillan  contended  he  was  liabfe 
only  for  the  half,  because  not  bound  conjunctly  and  severally ;  but  we  unanimously* 
found  him  liable  in  nUdurnj  which  is  the  common  aoceptatbn  amoAg  the  commons  of  the 
word  <<  conjunctly  ;^  and  we  thought  that  by  the  nature  of  the  transaction,  the  puidiase 
of  a  parcel  of  sheep  pro  uuUvuOy  they  were  liable.each  m  tobVfaim. 


No.  2.    l7S8f  July  6.    William  Hvtto's  against  Alex.  Jamieson. 

A  SHIP  bring  taken  by  a  French  privateer,  and  so  leaky  that  she  sunk,  the  privateer  * 
kept  one  of  the  crew  as  hostage,  that  an  equal  number  of  French  prisoners  should  be 
released  by  us,  and-  Jamieson  being  one  of  the  boys  on-  boards  Ilutton  pointed  him  out  to^ 
be  kept,  which  he  was,  and  the  rest  released.  He  now  sued  Hutton,  who  was  master, 
for  his  damages  on  beii^  detained  diere,  bolli  for  his  expenses  there^  and  the  wages  he 
would  have  earned  had  he  not  been  detained ;  which  coming  before  us  by  suspension,  Minto- 
modified  a  sum,  and  Hutton  reclaimed  We  all  agreed  that  some  recompence  was  due ; 
but  my  doubt  was  of  HuttonV  being  fiable  for  more  than  his  own  proportion*  with  the  other 
sailors ;  for  as  the  shipand  cargo  perished,  the  contract  of  affreightment  and  for  seamen^ 
wages  was  dissolved,  and  neither  freighter  nor  ownen  were  liable^  and  none  but  the  crew 
were  benefited ;  that  Hutton  was  no  more  master^  and  pointing  out  this  boy  seemed  toa 
slender  a  ground*  to  make  him*  liable  for  the  other  saikivs,  sinoe  seme  body  must  be  left, 
and  none  more  proper  than  a  ship4x)y.  But  the  Court  adhered;  and  Kilkerran-  and 
Kames  put  it  on  another  footitig,  vis.  that  all  the  crew  were  liable  tiM  soltduMy  as  if'all  had 
ooncuired  in  deputilig  him  to  stay  or  to  be  kept  for  them,  in  which  case  all  would  be 
liable  in  iolidum ;  and  on  reoonsidedDg  the  point,  I  begin  to  ibisk  the  interlocutor  right.- 
6th  July  Adhered*. 


4SS  [£»««mVN«TJBf. 


SPUILZIE. 


No.  1.    1737.  Nov.  9.    Campbell  d^iMt  Campbell. 

The  Lords  adhered  to  the  Ordinary^s  interlocutor  6iidii^  that  the  pursuer  had  hia  oath 
in  litem  reserving  modification ;  but  some  of  the  Lords  doubted  whether  there  should  not 
be  a  pnx)f  of  the  quantities ;  at  least  '^  the  delfend^  riumld  not  be  allowed  a  proof  to  be 
<i  meith  for  the  Lords^  modification.  Wherefore  we  ordered  the  pursuer  to  give  in  a  con* 
descendence  before  deponing,  reserving  to  the  Lorda  to  consider  whether  they  would 
«llow  the  defender  such  a  proof  or  not  Sed  vide  Lord  Colvil^s  Decisdons  20th  March 
1573,  fol.  4.  b.  fol.  5.  a,  and  foL  40.  iwidb,  and  fol.  46.  a,  and  Feb.  1581,  fol.  60.  b; 
and  Jan.  1581,  foL  76.  b,  and  fol.  78.  b,  July  1583,  fol.  98.  b;  Item  fol.  28.  b ;  Hadd. 
28th  Jan.  1623. 


i4>*< 


STIPEND. 


No.  1.  1 7S8y  July  5.    Maeshall  against  The  Town,  ite.  of  Kirkaldv* 

The  Lords  found  that  this  purspeF  by  his  original  institution  bang  only  called  aa.a 
hdpw  to.  die  fint  Mimter,  and  having  a  stipend  by  voluntary  oontributioni  or  contmcts 
cannot  pursue  a  modification  of  a  constant  stipend. 

No. '2.    1740,  July  2d.    Mk  James  M'Gakiioch  6^fn^  Scott.      -    .    ' 

M^Gabeoch  upon  a  decreet  of  locaHty  charged  Scott  a  tenant  for  payrami  of  lus  sti- 
pend, who  presented  a  bill  of  suspensicm,  which  the  Ordinaiy  passed^  and  the  quc^ioa 
yrsSf  Whether  it  could  be  upon  caution,  or  if  there  must  be  .oonttgnation?  The 
t]uestion  turned  upon  the  act  1669,  Whether  this  was  a  charge  on  a  spedal  decreet.^  It 
is  true  that  I  have  always  thought  that  suspension  should  be  upon  oonrignation,  but  upon 
^consideration  of  the  act,  and  comparing  that  with  the  act  1^0  and  our  law  books,  parti* 
•cularly  Stair,  Title  Executoeials,  I  thought  that  this  was  no  special  decreet  as  to  per- 
sons not  named  nor  called  in  it,  and  I  thought  that  the  letters  upon  such  decreet  agaiiist 
all  oth^s  thaa  those  named  in  it  were  general  letters.-— 18th  June. 

July  17,— The  question  of  a  suspension  of  charge  against  a  tenant  on  a  decreet  of 
locality,  Whether  it  must  be  only  on  consignation  ?  and  we  seemed  to  be  of  opinion  on  the 
construction  of  the  act  of  Parliament  to  alter  the  former  interlocutor  of  18th  June.  But 
we  were  difficulted  by  the  alleged  uniform  practice,  and  therefore  delayed  till  that  be 
enquired  into;  And  upon  report  by  the  derk  of  the  bills,  the  28d,  whieh  Was  not  very 
pofsitive  of  an  4iitfonn  practice,  tiie  Lcm^  adhered,  finding  that  the  money  miust,  be 
^onsigiied;  but  I  am.tol4  it  came  to  the  Presidents  casting  vote,  fpr  I  was  in  theOuter* 
House ;  and  on  the  24th  refused  to  receive  a  third  petition. 


•  '••••  m- 

% 

No.  S.    1 740,  Nov.  19.    Pollock  ^ig^inH  The  Hsritovsof  Kiix^i'A.v. 

Thk  rule  of  modifying  stipends  ii,  that  the  minimum  must  amount  to  so  manj  chal- 
ders  victual  and  100  merks  as  mftke  eight  in  number,  not  valuing  die  victual  but 
counting  the  number  of  chalders ;  therefore  the  pursuer  who  had  five  chalders  and  a  half 
and  L.112,  was  found  entitled  to  ah  augmentation  though  the  victual  was  worth  L.ICH) 
flie  chalder,  and  the  "Lords  thought  that  at  that  conversion  it  was  a  competent  stipend, 
Thi$  was  brought  over  again  24th  June  .1741,  when  the  proof  was  6oncluded^  £he  former 
interlocutor  having  repelled  the  defence  only  in  lioc  Uatu  ;  yet  it  still  carried  as  formerly' 
to  give  an  augmentiUion  in  money  to  make  up  1300  merks,  which  with  the  five'  (jialders 
m^e  eight  .  . 

-  •  • 

No.  4,    1742,  July  SO.    Mtt  J.  M^Gahjioch  against  Scott. 

The  Lcntis  found  that  a  Minister  on  his  decreet  of  locality  might  charge  a  tenant  for  his 
stipend  even  to  iht  extent  of  the  temot't  whpie  rents  md  is  not  rettrkfte^  to  the  fifth  of 
the  re^t  where  the  tenant  has  the  whole  rent  in  his  hands ;— 4nd  therefore  adhered  to  the 
Ordinary^s  interlocutor,  and  refused  Scott  the  tenant's  petition  as  to  that  point  This  done 
yesterday* 

No.  5.    1748,  Feb.  IS.    Me  J.  Hoao  against  His  CftftOtTORS. 


HM<i^'s  jiflftfy  u  lectui^  whi^  florosefi^Qin  a  iwrtifioatioii  Msig  an^esitcd  tgr  bis  cve^ 
<ditoi%  h0 idiegad  ih$l'\X im idimeniterjr luid  Mt aivesti^leaa^eiitFiwiafeq^ mddieoredi- 

4iid  Itfanto  nfuwd  an  jidvdMltiQii^  H^gg  fedaamed^  «nd  wns  wil]i%4;^qiiii;  L<30  MerJwg 
yearly  of  L.50  sterling  to  his  creditors,  reserving  but  L.30/fiNr  bia  09vii^  and  femily'a  use^ 
Both  President  and  Amistcm  seemed  to  think  it  alimentary  and  different  from  Ministers 
stipends ;  and  the  Lords  renkted  lo  the  Otdinary  widi  a  vi»r  that  he  might  remit  with 
uistructions  ligreeable  to  the  lecturer^s  proposal 

No.  6.    1749,  June  14.     Second  Minister  of  Dunfermline  against 

The  Hekitobs. 

Tui9  Minister  yuirsi^te  «a  angaieiitaititni  and  the  AfXwc^  wa^  thli^  the  m^d  Mims^ 
ter  was  originaUy  established  only  of  consent  on  a  voluntary  contribution  bv  the  town  and 
heritors  authcnrized  by  decreet  of  the  Court  of  Commission  in  1647  and  1650,  and  there* 
fore  could  not  pursue  an  augmentation,  as  was  found  in  the  case  of  Falkirk  and  Inveresk, 
The  LcNrds  in  rei^pect  of  the  decreet  of  the  Comlmss}OB'fe{)e|^ed  Ib^  defenoe  aad  found  tb^ 
pursuer  entitled  to  an  augmentation. 

No.  7«    1761^.  Dec  5^  .  M^AuLEY  agaimt  Representatives  of  £idd. 

r  Ih  1^58  a  skipper  in  Quaensfeny  mortified 41  tenement  of  houses^  the  (hen  Minister 
aDkd  bis  successors  in  office,  which  in  1710  was  filled  by  five  di&rent  poor  low  familiesi 
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STIPEND. 


and  all  the  rent  it  vas  proved  to  have  yielded  at  a  tmie  was  iiboul 
the  late  incumbent  Mr  Kidd''a  life  it  fell  totally  in  disrepdr ;  and  I 
Mr  M'Auley  sues  iJie  executors  of  Kidd  to  repair  the  houses,  and 
thought  that  a  common  action  did  not  lie  even  for  repairing  oi  ii 
Clergy  would  not  have  suffered  their  manses  to  go  into  disrepair, 
ment  for  remedying  tlie  abuse,  particularly  8  act  21  Pari.  Jame 
useless :  That  this  would  not  fall  under  the  statutes  anent  conjunc 
no  more  than  manses,  nor  could  it  full  under  the  laws  anent  mans* 
declared  sufficient  at  Kidd's  entry.  Thprefore  they  found  that  no 
executorB,  But  Rilkerran  tliought  that  if  the  houses  had  been  su: 
though  no  manse  for  the  Minister,  he  would  have  been  bound  to 
iiall  only  differed,  and  stated  the  case  of  the  parish  newly  erected  a 
heritors  have  bought  lands,  the  rents  whereof  make  up  the  Ministi 
whether  the  Minister  was  not  bound  to  uphold  them. 


No.  8.     1 753,  July  S.    William  Gloag  against  Johk 

Lord  Minto  reported  a  question  for  advice  upon  printed  min 
itct  1669  anent  the  prescription  of  Ministers  stipend  in  five  years 
pcndfi  f  And  we  unanimously  found  it  did.  And  I  observed  (as 
inc)  that  that  prescription  was  introduced  not  in  odium  but  in  favor 
are  not  in  use  to  presen-e  them  discharges  for  a  great  number  of  y 
tor  whicii  discharges  of  supply  need  not  be  produced  after  three  ' 
that  stipend  was  general,  applicable  to  many  sorts  of  wages,  soli 
salaries,  and  they  were  called  Ministers  stipends  only  as  a  descripti 
from  others,  and  in  other  acts  they  arc  more  improperly  called  sli 
act  1661,  13  and  20  acts  1672. 


SUCCESSION. 


No.  1.     1734,  Feb.  5.     Stoddaet  and  Riddell  agai 
The  Lords  found  the  exhercdation  conveys  no  right  toanypers 
the  heir  at  law. 

No.  2.     1736,  Jan.  29.    Dr  Wauchope  against  Wattc 

See  Note  of  No,  6,  voce  Minob. 


No.  4.     i73S,Peb.  16.    Nearest  of  Kin  of  Adam  D 

I  reported  a  bill  of  advocation  from  the  Commissioners  of  Edinl 
the  nephews  and  oieces  of  the  said  Adam  Duncan  by  his  brotbere 
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«M8ed  him,  complaining  that  the  Commissaries  had  preferred  James  and  Ann  Duncai^ 
the  defuncts  brother  and  nstar,  to  the  office  c^  executor,  and  refused  to  conjoin  them^ . 
though  the  defunct  had  his  residence  more  than  40  years  in  Rotterdam  and  died  therc^i 
and  by  the  kw  of  Holland  (which  by  the  law  of  nations  must  r^ulate  the  succession) 
nephews  and  nieces  succeed  jfttiY  repreteniationis  et  per  slirpe$  in  place  of  their  parents 
deceased  jointly  with  their  surriving  uncles  and  aunts.  The  Lords,  though  several  of 
them  were  of  opinion,  that  the  succession  as  well  as  the  office  as  to  moveables  and  debts  in 
Scotland  must  be  regulated  by  the  law  of  Scotland,  yet  they  did  not  incline  to  determine 
that  point,  but  refused  the  bill  of  advocation,  reserving  to  the  oomplainers  to  be  afterwards 
beard  upon  the  right  to  the  suocesokm  as  accords. 

No.  ^*    1788jJune29.    Burden  ^i^tn^t  Smith. 

See  Note  of  No.  7,  voce  Mutual  Cohtbact. 

No.  6.    1789,  July  10.    FuLLEETON  against  David  Kinlocbl 

It  was  made  a  question.  Whether  heiilt  in  Scotland  are  convenable  for  notes,  books, 
debts,  &&  contracted  in  England  ?  where  it  was  smd  heirs  were  not  liable  for  debts  wherein 
heirs  were  not  specially  mentioned  and  bound.  (The  President  and  Amiston  seemed  to 
differ  as  to  the  fact  what  was  the  law  of  England.)  But  the  question  was  taken  up  upon 
this  point.  Whether  suppoong  such  were  the  law  of  England,  the  heirs  in  Scotland  were 
not  notwithstanding  liable,  because  by  the  law  of  Scotland  heirs  are  liable  for  such  debts  t 
The  petition  reclaimed  against  an  interlocutor  of  mine  finding  the  heir  convenable,  and 
the  Lords  pretty  unanimously  adhered,  but  Drummore  seemed  in  the  reasoning  to  doubt 
a  little,  and  I  did  not  hear  his  vote. 

No.  7.  1742,  Feb.  5\  Creditoes  of  Biekhill  against  Hexes  of  Aytok. 

See  Note  of  No.  3»  voct  Ssrvxce  of  Heirs, 

No.  8.  1742,  Dec  2.   Chancelloe  of  Skeilhill  against  Chancelloe. 

The  question  was.  Whether  a  brother  succeeding  as  heir  to  his  aster  to  whom  another' 
sister  was  executrix,  might  collate  the  heritage  with  the  executry  with  his  aster ;  or  if 
that  collation  was  only  competent  in  succesdon  to  the  father,  and  limited  to  the  l^tim,  as 
the  executrix  alleged  ?  and  Sdly,  Whether  in  a  collateral  succession  the  hdr  may  take  the 
heritage  and  likewise  the  half  of  the  executry  as  nearest  of  kin  ?  But  the  Lords  unani- 
mously  refused  both  the  heir  and  executrixes  petition,  and  adhered  to  the  Ordinary^s  in- 
terlocutor finding  that  the  heir  might  collate ;  and  that  upon  collation  he  was  entitled  to 
the  half  of  both  heritage  and  executry. 

No.  9. 1744,  Not.  8.  Ceeditoes  of  Rosebeeey  against  Ladies  PeimsOse. 

See  Note  of  No.  3,  voce  Hsia^roftTiONsa. 

Si  2 
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No.  la    1 744,  Nov.  28.    BaowN  agmmt  Bhowm. 

Captain  Bbowm  died  In  Scotland,  having  amongst  other  effects  some  debts  due  hj 
Scotsmen  but  contracted  in  Ireland,  and  likewise  an  Irish  debenture  note.  His  bixither 
confirmed.  But  a  nephew  by  another  brother  sued  him  before  the  Commissaries,. to  have 
it  found  that  the  succession  of  these  debts  m  Ireland  must  be  regulated  hj  the  law  of 
Ireland  where  there  \ajub  represcntationis  even  in  moveables,  and  therefore  devolved  to 
hna.  The  Conmiissaries  assoilzied,  and  Strichen  reported  a  lull  of  advocation^  which,  we 
unanimously  refused,  except  Tinwald. 


SUMMARY  APPLICATION. 


No.  U    1757,  Nov.  23.    Some  Coitncillors  of  Aberdeen  agaimt  The 

Maoxstpbate?. 

Om  a  complabt  on.  the  act  16tb  Geo.  II.  of  aa  irregular  dectioor  of  Magistrates  and 
CoundllcH^  in  Aberdeen,  the  Lords,  granted  warcant  to  summon  the  defenders  on  90 
days  notice  without  distinguishing  those  within  the  Ipngdpm  from  tho^e  out  of  the  king-- 
doiPji  because  the  act  made  no  distiactioiik 


SUPERIOR  AND  VASSAL. 


■•^—^^i^NwiVi^xAMiaMw^ii*— arMpMi^-aiAMi^aW^li^tM^iMM* 


Na  1. 1735,. June  19.  C&EiMnroxsoBDfcssoic^^j^mn^BAi^  Forfab. 

The  Lords  appointed  them  to  be  summoned  to  answer.  The  reason  was  that  Uie? 
are  the  King^s  Bailies,  and  should  refuse  no  man.  And  the  Preudent  said  they  mnst 
answer  summarily.. 

No.  2.    1  ?«6,  Nov,.  2^    'BMBS4  OF  DUND0KAX4D  ugaimt  K  &ftit&. 

The  Lords  found  no  relief  due  to  the  superior  in  feu  lands,  unless  where  there  is 
express  provision  for  it  in  the  feu  charter.  We  had  no  regard  to  the  specialUes  afieged 
ib  this  case  but  determined  the  general  point 

(ThiaNote  will  be  found  likewise  voce  Feu,  No^  J,,  whexe  fot  ^^  the.  teikief^  read 

«  no  reUef.*^ 

No.  8.    178»>  June  27.    CftEDjTORs  of  Poldean  against  Sharp. 

See  Note  of  No.  1,  vocf  Frnv-Ovrizs. 
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Ka  4.    17S8,  July  28.      Scott  agaifui  Scott. 

■  »  • 

See  Note  No.  3,  voce  FeU'^Dutiea. 

Na  S.    1741,  June  9.    Sir  John  Maxwbll  against  M'Millak. 

Mb.  IMtiixAx  pmdMBcd  from  the  L.  of  Blair  the  superiority  of  Sir  John  Maxwell  s 
Uada^  and  hnrnq^  obtaiiied  adurteruadcr  theGreat  Seal  splk  it  among  four  dffinrent  per- 
sons by  asajgniny  the  precept  in  the  charter,  retaining  a  fourth  himself;  ajid  thereon  Sir 
John  Maxwell  fanyngfat  a  dedarator  that  hia  svfieriaiity  ooidd  not  he  divided  $  and  the 
Lords  unanimously  found  it  could  not. 

No.  6.    1748,  Feb.  27.    I^uabt  agaimt  Me  Davii>  Coufeil 

See  Note  of  No.  SS,  v9ce  Amvbicatiok. 


No.  7.    1 74S,  Jane  38.    DtrNCAN  againsl  The  Earl  of 

NoTwiTHSTANniMG  tfac  act  of  sederunt  ITOS*  appointing  resignation  in  burgh  by  staff 
and  baston,  yet  in  the  town  of  Aberdeen  from  that  time  till  1722  there  were  399  resigna^ 
tions  by  a  penny  utole  agreeable  to  the  Leges  Burgantm  56,  and  only  16  agreeable  to 
the  act,  and  particularly  one  infeftment  of  annualrent  to  which  Duncan  has  right  was  by 
a  penny  utde  ;  and  therefore  the  question  wa!^  Whether  to  sustain  this  objection  to  annul 
Duncan'^s  infeflment  ?  We  delayed  till  the  25th  that  a  decf»on  quoted  in  J1729  concerning 
such  a  rerignation-  in  this  burgh  in  1718  should' be  laid  befttre  us.  Accordingly,  the  25th9 
the  former  interlocutor  was  faid  before  us,  which  was  indieed  in  point,  and  more  direct 
than  was  set  furth  in  the  papers.  It  was  an  annualrent  right,  and  the  symbols  a  penny 
utole  in  the  year  1707;  and  therefbre  we  adhered.     (See  DrcT.  No.  8.  p.  14,816.) 

No.  8.    1744,  Feb.  24.    Snt  W.  M.aNTGaMERY  against  J.  Wardrope. 

.  The  pumuer,  proprietor  of  a  village,  who  had  feued  out  some  houses,  without  having 
the  clause  ewn  hrutriU  either  in  bis  own  or  his  vassaTs  charters,  afterwards  got  a  charter 
creding.his  village  into  a  burgh  of  liarony  with  a  clause  eumirutriisj  and  sued  declarator 
against  his  vassal,  that  he  could  not  brew  without  his  licence.  But  we  unanimouiily  found 
he  oould  brew  without  bis  licence,.  10th  February. 

On  the  rtelaiming  bill  against  our  interlocutor  of  the  lOtb,  Amiston  tliought  tliat  a  (eu 
evencimiftnierm  of  apartof  abarony  would  not  entitle  him  to  free  the  rest  of  the  barony^ 
and  seemed  to  tkink  tbeclnuae  ca»^il>«emiIlo^ittlpUed^  But  that  first  was  not  the  que». 
tion  before  us,  but  wbethec  the  defender  had  right  to  brew  or  not  ?  This  petition  indeed 
iniusted  chiefly  that-  the  feu  rights,  produced  were  not  of  the  lands  whereon  the  brewery 
was,  which  we  refused)^,  reserving  to  the  pursuer  to  quarrel  the  defender's  right  to  the  lands 
as  accords. 

No.  9.    1748,.Nov^.  8*     Nasmith  of  Ravenscraig  against  Storie  of  Braco. 

Lauds^  being  first  feuedf  (or  a  fisu-duty  of  L.7,  and  thereafter  thas  feu^ty  irfkTwsftfds 
diqxmed  to  be  hcM-blendi  fbr  payment  of  Id.  and  relieving  the  dsqcwntv  oC  46si  as  par( 
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of  the  re(U»tc2o  due  to  his  own  superior,  with  clauses  to  epter  the  Tassars  heirs  gratis.;, 
thereafter  the  disponer  sold  the  superiority,  but  excepted  from  the  warrandice  former  feu 
rights  granted  of  these  lands,  *<  with  the  express  burden  of  which  feu  rights  these  presents 
are  granted  by  me  and  no  otherwise.'*^  In  a  question  betwixt  the  vassal  and  singular  suc- 
cessor in  the  superiority,  the  Lords  found  that  infeftment  of  the  feu-duty  effectual,  that  the 
lands  were  still  holden  feu,  but  the  feu-duty  held  under  another  right,  and  found  the  46s. 
was  part  of  the  reddendo  and  ought  to  enter  the  charters,  but  found  the  extraordinary  personal ' 
clauses  not  real.  This  was  the  interlocutor  as  marked  on  my  papers  by  Lord  Tinwald, 
for  I  was  not  present  8th  November,  Altered  this  last  part  in  respect  of  the  bunjenuig 
clause. 

No.  10.    1748,  Dec.  14.    FABatJHAEsoN  o^m^^  Farquharson. 

He  claimed  the  estate  of  Monaltrie,  as  superior^    We  all  doubted  whether  be  could 
cai^ry  it,  that  is,  if  he  had  fulfilled  the  additions,  because  he  was  engaged  in  the  Rebellion 
1715.  However,  we  agreed  to  determine  the  general  pointy  which  is  stated  as  doubtful  in* 
the  31st  Geo.  II.  the  act  to  amend  and  to  enforce  the  act  of  the  39th  of  the  King,  for 
the  more  effectual  disarming  the  Highlands,  viz.  Whether  the  act  Into  Geo.  I.  entitled 
act  for  encouraging  superiors,  vassals,  &c.  commonly  called  the  Clan-act,  and  that  clause 
of  it  in  favours  of  loyal  superiors  which  was  expressly  repealed  by  the  siud  act  81st 
Geo.  II.  was  limited  to  the  Rebellion  1716,  or  to  the  life  of  the  late  King,  or  if  it 
subsisted  during  the  life  of  the  Pretender  till  it  was  repealed  ?   This  question  was  heard 
three  days  at  the  Bar,  Friday,  Saturday,  and  Tuesday;  and  this  day  we  would  have' 
ordered  informations,  but  the  lawyers  would  not  agree  to  give  them  before  the  holydays, 
therefore  we  this  day  proceeded  to  advise,  and  found  that  it  subdsted  till  that  was  re* 
pealed.    We  were  full  except  Leven,  who  was  absent ;  and  were  unanimous  except  the' 
President,  who  declared  himself  of  a  different  opinion,  but  did  not  give  his  reasons.  There 
spoke  Dun,  and  I,  Drummore,  Justice-Clerk,  and  Shewalton, — 1 4th  December  1748. 

5th  January  1749. — The  objection  to  the  claim  was,  that  in  the  Rebellion  1715, 
Invercauld  did  hot  continue  peaceable  and  loyal,  but  was  taken  prisoner  at  Preston,  in 
Lancashire.  The  fact  was  admitted,  but  it  was  said  that  he  continued  loyal  in  the 
Rebellion  174^,  on  account  of  which  the  vassal  Monaltrie  was  attainted  of  treason,  and  the 
condition  of  the  Clan-act  must  be  limited  to  the  Rebellion  for  which  the  vassal  was  for-  ' 
feited.  The  Lords  unanimously  found  tliat  he  is  not  entided  to  the  benefit  of  the  Clan^  * 
act. 

No.  11.     1749,  June  21.    Dick  of  Grange  against  James  Cook. 

DioK  of  Grange,  as  superior,  possessing  some  houses,  on  a  decreet  of  non-entry  after- 
wards found  null,  and  repairing  some  houses  and  rebuilding  a  burnt  house ;  in  counting ' 
for  his  intromission,  I  found  these  repairs,  &6.  ought  to  bear  annualrent,  because  with- 
out them  there  could  have  been  no  rent.  But  I  found  that  Grange  must  impute  his  in- 
tromissions first  to  these  repairs,  and  next  to  his  feu-duties  current  and  bygone.  The 
Lords  adhered  to  the  annualrents  of  expenses  of  repairs  and  rebuilding ;  but  found  he 
might  impute  the  rents  first  to  his  feu-duties  bygone,  as  weU  an  current,  before  payhig 
any  of  the  repairs,  even  the  annual  repairs  that  woold  be  allowed  to  tenants. 
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No,  1 2.  1 750,  FeK  1 5.  Duke  of  Gk)BDON  against  Tu£Offic££s  of  St  ate, 

Ajttkji  two  dajs  beaiiiig  at  the  Bar  we  found,  as  we  did  14th  December  1748,  in 
Inyeieauki''s  case,  that  the  ChuMict  was  b  force  after  the  last  Rebellion  till  it  was  in 
part  repealed  by  31  st  Geo.  II.  Sdly,  That  the  superiors  were  entitled  to  the  benefit  of 
that  act,  though  the  attainder  was  in  general  for  levying  war,  and  not  in  the  very  words 
of  the  Clan^aet  Sdly,  The  Duke  having  taken  a  decreet  of  maiUs  and  duties  in  thit» 
Court  within  the  nx  months,  in  terms  of  the  condition  of  the  act,  we  repelled  the  objec- 
tion that  all  these  decreets  were  declared  void  by  the  vesting  act,  24th  Januaiy  1750. 

15th  Februaiy.'^-Other  objections,  besides  these  dedded  24th  January,  were  made  to 
this  daim ;— that  the  claimant  was  not  supericu*  to  the  forfeiting  person.     The  case  was, 
that  Sir  £van  Cameron  was  infeft  held  of  Geoige  Duke  of  Gordon,  and  passing  by  his 
son  John,  who  was  attainted  for  the  Rebellion  1715,  disponed  it  to  his  grandson  Donald, 
the  forfeiting  person,  who  was  infeft  in  his  precept  amt  out  demtx  and  tlie  last  Duke  of 
Grordon,  Alexander,  as  he  could  not  receive  any  dispontion  from  his  father,  because 
Papist,  nor  succeed  to  him  as  h^,  Duke  George  gave  him  bonds  for  great  sums,  for 
which  he  adjudged^  and  was  thereon  infeft,  and  in  1717  or  1718  ^ve  a  charter  of  revg- 
nation  iind  confirmation  to  Donald,  whereon  he  was  infeft.     Duke  Alexander  died  in 
1729,  and  1731  or  1732  the  cliumant  Duke  Cosmo  served  heir  in  the  estate  to  his 
grandfather,  passing  by  his  father  Duke  Alexander  ;-»therefore  the  objection  was,  that  if 
Duke  Alexander  was  superior  to  Donald,  dien  this  Duke  was  not,  tfid  had  made  no  title 
to  Duke  Alexauder'^s  charter  of  adjudication,  irhidi  is  still  in  hartiUatt  jacente  of  him ; 
and  if  he  was  not  superior,  then  the  forfating  person  never  was  vassal  to  Duke  Alexander 
or  the  claimant     The  case  was  argued  at  the  Bar  two  days,  and  many  answers  were 
made,  particularly  1st,  that  suppo^ng  Donald  had  been  but  apparent>hcir  in  the  lands, 
that  was  sufficient  to  forfeit  them ;  and  if  the  claimant  had  no  other  right  than  as  appa- 
rent-heir to  his  father,  he  would  be  entitled  to  the  benefit ;  that  no  more  was  meant  by  the 
word  ^  holding,^  or  <<  hoMen,^  in  the  act,  than  that  the  lands  forfeited  hold  of  the  claimant^ 
his  predecessors^  or  authors ;  that  this  act  introduces  a  new  species  of  treason,  adhering 
to  the  Pretender,  which  could  not  be  limited  to  persons  only  who  were  invested  in  their 
estates ;  and  quoted  another  clause  in  favours  of  heirs  of  ward-^vassab  killed  in  the  EingV 
hest,  and  mentioned  the  case  of  Treasons  in  the  Palatinate  of  Durham,  and  copy-holds 
where  die  overlord  has  the  same  benefit,  whether  the  vassals  is.  entered  or  not :  and  as  to 
the  other,  that  the  last  Duke  being  Pa^isl^  his  infeftment  was  void  and  null  quoad  tlie 
next  Protestant  heir^  though  good  as  to  every  other  person,  that  vassals  and  others  taking 
rights  bwajiit  were  safe  even  against  the  Protestant  heir^  but  he  needed  not  make  any 
title  to  it,  and  could  not  .reduce  it,  because  he  was  heir  in  it  himself;  and  that  even 
without  the  specialty  of  Popery,  it  has  been  found  that  the  heir  making  a  title  to  tlie 
investiture,  needed  not  serve  to  collateral  rights^  8cc  &c« 

%*  See  the  Note  subjoined  to  the  text. 

No.  IS.     1751,  July  25.     LoEB  BoYB  ogainH  TwL  Vajsbals  or  thr 

Estate  of  Linlithgow, 

TuBsx  vassals  had  most  of  them  their  charters  from  the  family  of  Linlithgow^  with 
this  clause  in  the  reddcndoj  **  doubling  the  feu-duty  the  first  year  of  the  entry  of  each 


heir  or  assignee.^  The  estate  waa  forfeited  and  purchased  hy  die  Yorl^-Buildbgs  Cagi. 
panj,  and  a  long  lease  of  it  from  them  is  by  progress  come  into  tlie  persod  of  \Lord 
Boyd,  oontiuning  power  to  enter  vassals  and  singular  suecessors.  The  dispan^es^df  4he 
old  vassals,  upon  the  late  aet  of  Parliament,  diarge  Lord  Boyd  to  enter  liieni ;  and  he 
presented  a  bilf  of  suspension,  on  this  ground,  that  <he-ehargers  weve  jfiaUe  t0  pi)r  4 
yearns  rent  for*  the  entry ;  and  in  answer,  the  vassals  contended  diat  they  w^»  oifly  lildde 
for  the  double  of  the  feu-duty.  Replied :  That  assignee  ean  only  mesn  the  4fafMassl^eetS 
2dly,  such  a  clause  is  not  effectual  against  him  a  iungolar  sueeessdr.  SeveiiA  'wove  of 
opinion  of  the  first,  to  uriiich  I  could  hardly  agree,  but  was  dear  on  ^e  «eeoiid ;  and  we 
all  agreed  to  pass  die  bill, — 6th  July, 

)i5th  July. — ^This  case  came  first  before  us  £th  instant,  when  we  passed  Lord  Boyd^s 
bill  of  suspension  of  the  charge,  founded  on  the  Iste  aet  of  Parfiament  fer  entering  these 
singular  successors ;  and  the  same  question  is  now  again  r^eated  in  discusesng  die  sus* 
pension  on  the  bill.  We  found  Lord  Boyd  not  bound  to  enter  the  charges  without  pay*- 
ment  of  a  yearns  rent.    Justice-Clerk  was  for  the  interlocutor  on  hodi  points. 

No.  14.     1752,  Feb.  5.    Xincaid  ngainst  Mks  Hamilton  CrOjtDON,  &a 

'  KiKCAiD  held  his  lands  from  Cunningham  of  Boghan,  which  ace- now  fa^  Cunningham^a 
creditors  held  of  Gabriel  Napier  feu^  as  come  in  place  cS  the  Viscount  of  Kilsyth^  who 
jheld  them  of  the  Crown.  Kincaid  served  heir  to  his  father,  and  upoQ  the .  act  20th 
Geo;  II,  lor  taking  away  ward  holdings  &p.  charged  Mrs  Hamilton^  the  apparent-heir  oif 
Boghan,  to  enter  him,  and  took  an  instrument  against  him;  wherein  her  answer  wa^  that 
abe  did  not  r^esent  the  defunct,  and  had  repoiuiced  to  be  heir ;  and  then  he  presented 
a  bill  of  horning  against  Gabriel  Napier,  the  ren^ote  superiin-,  which  he  opposed ;  jaaA 
thereupon  twa  questions  arose.  Ist,  Whether  the  afct.  extended  to  the  caae^f  apparent: 
heirs  in  the  vipsao^anty  ?  2dly,.  If  it  extended  to  remote  superiors,  and  if  we  could  sup- 
ply  it  ?    (Lprd  Elchies'^s  reasoning  on  the  case  }&  j^ubjoined  to  die  text)  , .      • 

No.  15.    1752,  July  22.    Geaham  of  Finery  against  Kinloch. 

FiKTRY  &ued  a  mill  to  Sir  James  Kinlod^  wh^  assijgoed  the  preoqit  of  sasine  to 
Alexander  his  second  son,  who  was  thereon  infeft,  and  diereafiier  attainted  of  high  tceasopi 
and  the  mill  surveyed  by  the  Barons  of  Exchequer^  and  Fintry  on  the  Clan^act  daimed 
as  superior,  and  produced  the  feuHCpntract  witk  9ir  Jaipe^  Xinloch,  with  an  exXn^  of 
Alexander's  8saine,  hut  wanted  tl^  assignatim  i^  the  preoqpt  by  Sir  James  to  him,  whidb 
we  tfaoHghu  necessary  to  instruct  Alexifid^  to  ba^  been  his  vassal  in  the  mill  ;o«-aiid  wa 
allowed  him  to  prove  the  Hendr  of  that  assignation,  ai^d  of  the  priinipal  sasine;  though 
Ae  President  doubted  if  that  was  competent ;  but  Wfs  would  jDot  give  ao  incident  diHi. 
gence  for  proving  it,  for  we  thought  a  aummpns  aod  i|epai»te  piooess  neoessarys  as  is 
usual  in  improbations. 

Kd.  1S.>   1758,  Feb.  16.  \Siiiit^hAmagain(ft  $:Nc^Ai|t  ^ RatUir* 

Ulbsteb  having  right  by  progress  to  the  superiority  of  Rattar's  estate,  took  a  charter 
fttxm  the  Crown/aad  (to  imildply  Totes  at  efectjons)  conteyed  the  pteo^pt  to  the  :diffei«nt 
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parts  of  the  land  to  three  several  persons,  whereupon  they  were  iiifeil.  Sinch^r  of  .Rattar, 
as  apparentJieir  aad  in  possesdon,  pursued  reduction  of  these  infeftnents,  and  dedarator 
that  his  supmor  obuld  not  split  his  superiority  to  his  prejudice,  whereby  he  was  uncertain 
by  whom  to  enter  his  buids.  Ulbster  objected  to  his  tide,  that  he  nev^  was  infeft,  nor 
did  it  appear  that*  he  was  apparentphdr  to  the  kst  vassal  infrfl,  whose  infeftment  produced 
was  no  later  than  1661.  We  allowed  bdbre  answer  a  proof  of  his  being  apparent-heir 
and  in  possesaon,  whidiwas  this  day  advised  in  the  summaxy  cause  roll.  And  the  Court 
found  it  was  not  in  Ulbster's  power  to  i^Iit  the  superiority,  agreeably  to  our  judgment 
Ml  July  1741,  Sir  Jcdin  Maxwdl  against  M<MiUan,  (Na  6,  stgmi.)  This  is  the  judg- 
ment,  as  I  am  told,  for  I  was  in  the  Outer-House. 


%^  Note  referred  to  in  No.  83,  voce  Adjudication. 

Lord  Eldues,  in  his  note  relative  to  the  case.  Home  against  Creditors  of  Eyemouth^ 
29tb  January  1740,  Na  23,  voce  Adjudicatiok,  mentions  that  he  had  stated  the  sub- 
ject there  treated  of  <<  in  another  place.^  The  Editor  hoped  to  have  discovered  the 
place  aUuded  to,  and  to  have  communicated  here  any  information  he  might  thence  obtain. 
In  this  he  has  been  unsucoessful.  No  notes  appear  up6a  the  Session  ^pers,  which  are 
in  the  11th  volume.  There  was  no  attempt  made  to  plead,  in  the  abstract,  that  an  ad- 
judger  infeft  becomes,  after  expiry  of  the  legal,  so  abscdutely  the  proprietor,  t^^her  in 
iustwd  potBUium  or  tioe,  as  to  be  entitled  as  superior  to  eater  vassals  in  preference  to  tlte 
former  proprietor.  It  was  distinctly  jnoved,  that  the  adjudger  here  in  question  had  never 
been  in  any  respect  in  actual  possesion,-— and  it  seems  to  have  been  on  all  hands  coo- 
nsidered  to  be  necessary  to  ascertain  th]%  in  order  to  come  to  the  conclusion  that  a  pur- 
diaser  was  not  bound  to  r^aid  him  although  infeft,  but  might  validly  receive  a 
from  the  former  superior.^— This  charter  was  besides  supported  both  hj  tfaci  poais 
^eeription  and  fay  homologation. 


SUSPENSION. 


No.  1.    17A5,  Jan.  7.    B&aco  agaifut  The  Dubxof  Gordon. 


The  Lords  refused  Braoo'^s  complaint,  but  remitted  to  me  to  enquire  whether  the 
Duke  had  controverted  the  quality  in  the  Ordinary^s  interlocutor  reAiong  Braoo'^s  first 

'"bill  of  suspension. 

«  • 

No.  2.    1 780,  Feb^  27.    Gkaham  aguinit  Mbs  Grant. 

Th£  Lords  ordained  caution  to  be  found  ad  MbrM.  I  thou^i  sudi  a  suspensionla 
novelty  and  ought  not  to  pass  at  aU,  were  it  not  for  the  creditor's  consent,  but  since  he 
consented,  I  thought  the  caution  Aould  be  the  same  as  in  loosing  of  arrestments. 

3k 
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No.  s.    1740,  Feb.  IS.    Lennox  against  Napier. 


I  KSKF  the  pqpersy  and  mark  tlii%  onljr  fir  the  nice  of  an  eacfenMufnaijir  step  taken  by 
the  Court  m  point  of  find.  The  quefltkm  wa»  aboiKt  posang  or  lafttdng  a  biU  upon 
jurator;  caotaon.  Thejr  woold  have  passed  it,  if  any  evadcnee  had  been  hrangfat,  but 
no  evidence  being  brought,  the  Lordfl  remitted  the  UQ  and  answets  tosdie  Ordinaiy,  to 
whom  the  Ull  was  presented,  and  granted  dihgenoefor  recofierj  of  liut  ^voodwis  of  ds& 
petitioner's  allegations  before  the  said  Ordinaiy. 

No.  4.    1740,  June  24.    Sib  John  Maxwell  ugaind  McMillan, 

See  Note  of  No.  5,  voor  Sitperior  and  Vassal. 

Na  5.    1 741,  Feb.  24.    Danish  Asla^tic  Company  ogaimt  The  Eaul  of 

MOETON. 

The  Lotdafound  Ibat  dcci»e  absolvitor  cannot  *be  hroii^t  tmder  the  jpeview  of  tl& 
Court  by  suspension,  aqd  aesfrvedxeduodon  as  aeeord& 

No.  &    1750,  Not.  15.    Shoemakbbs  of  Canonoate^  SvffpBcant^^ 

Tbst  presented  a  bill  of  stutpoMioa  egsinst  n  jipreatmangrof  thdrendbtarsqutleuft- 
eonnected  with  <me  anqthet.  The  Lordi  fennd  At  incwmpwUwt,  bnt  .Aat  the  QoBtpaaAaa 
mu^t  restrict  it  to  one  of  the  oseditars. 

No.  7.    1752,  July  4.     Russ£L5  offainst  Q^eejcs; 

Tin  Clerks  'having:  0uqpaided  a  decreet  »f  the  Shenff  of  filiiling  daoennag^  &i  » 
small  as^thment  and  ^ipenses  for  a  riot  rrnnaniUrd  «a  jdw  BussA;:  BfiniD,  Oidiaarjr, 
thinking  4he  sum  too  little^  turned  the  deoeet  to  a  Sb^  and  dcoemed  in  a  kiger 
sum.  The  Clerks  redauned,.  1st,  i»pokit  of  fiinn,  that  our  dcieneft  m  tbgswifanwnn 
eould  not  exceed  the  sum  in  the  decreet  suspended;  Sdlj,  that  the  riot  was  not  proven.. 
Our  difficulty  iras  cm  the  first  point  ;f^ut  the  President  was  dear ;-— and  we  agjteed  to 
vefuse  the  InlU 


TACK. 
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No.  1.    1784>  Ian.  94,    Cablylx  against  lat^yirBoi^.^ 

The  Lords  advocated  and  assoilzied^  and  remitted  the  considferalion  of  tbeCTpemfee  to 
the  Ordinary.  The  President  thought  that  a  written  senundation  is  not  neoessaiy  where 
ibe parties agcee,  lAU) January.   gWb  Jawiary A<ftttri ^thwt.imsarei<a>  (SeeBalft) 

No.  9.    17S7,  Fd^  4.    6iR  James  DALETioiiE  agahsiWsmmKtsi. 


1lu%  Lords  alteped  the  Ordinary^s  interlocutor,  <nd' fqimd  thp  nhligemient  .to^reoew  the 
tack  cflfectual  agEunst  Sir  James,  asingqlaf  luccessor,^  for  they  oonsidered such  an  oUige: 
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nML  m  the  aolne  light  aa  a  tack  ptr  oerte  dtprfieiUi,  but  eoSofm  ut  temj»«»yicfKrMni,  and 
it  was  an  uaual  form  of  tadca  of  t^ids  fer  many  lives,  and  many  19  years,  to  oonceive 
them  aa  tf  tbey  ware  sa  many  cKiPevaBt  tacka,  ooit  connendng  at  the  ish  of  the  fivmer, 
yet  bdng  aU  m  esdoa  tiwfmn  jmUy  they  hare  been  oonaidered  and  anstttned  as  if  they 
were  all  but  one  tack,  l^lst  DeoeBaber  173&  96th  January  1737,  The  Lords  akered  the 
interlocutor  31st  December,  and  found  theobligement  not  binding  on  nngular  successor? ; 
and  4th  February  adhered  with  answers; 

N(K  ^    17S7»  June  81.      Mbusuh  agaimt  Gisb. 

See  Note  of  Na  13,  voce  JuRnnicTioK. 

No.  5.    1741,  June  23.    Loud  Dabnlev  ogtiinst  Campbell  of  Shawfield. 

The  Lords  adhered  to  the  Ordinary^s  interiocutor,  finding  Shawfield  liable  only  foi* 
Ae  tack-duty  for  his  own  feu-duty,  and  that  he  had  the  benefit  of  tacit  relocadon.  I  was 
of  the  small  number  that  were  for  altering,  because  I  thought  the  feu-duty  not  the  sub-' 
jeet  of  a  lease  or  tack,  but  I  did  not  ^)eaL  Amiston,  who  did  not  other  speak,  voted  to 
adhere ;  and  yet  I  afkerwarda  found  ha  had  the  same  doubt  inth  me,  that  this  was  not 
the  subject  of  a  lease,  and  he  voted  adhere  only  because  the  pursuer*s  own  right  was.  only 
a  lease  from  Crown,  which  he  thought  was  now  void  and  null  But  on  a  reclaiming  biO, 
Ais  was  remitted  to  the  Otd^nary.  But,  after  th^  fbwnd  there  might  be  tacit  relbcAtion, 
upon  a  proof  they  found  there  was  na  place  far  it  here,— 88th  Januaiy  1742. 

Na  6.    1742,  June  4.    Hendhbson  against  Viscount  Storhont. 

<  *  •    * 

FiMn  no  suffident  endcnce  that  the  Castk-mabu^  and  duty  pagrahb  out  of  die  miH  of 
'Highlaw^  are  part  of  the  faur  towna  of  Lodimahea. 

No.  7.  1742,  Dec.  l.YoU^BuiLmKOS  CaiCFANT*tTACKa]CA2f,BARTLSTTj 

againti  Stewart. 

As  to  the  general  question.  Whether  homing  is  necessary  against  a  tacksman  not  in  the 
natural  possession  but  possesang  by  sub4enants  ^  vUk  my  notes  on  this  caaa^  But  the 
question  before  us  turned  iqxm  the  commuiung  betwixt  Stewart  and  the  York">Buildii^ 
Company,  Whether  that  was  suiBdent  intimation  7  The  Lords  adhesed  to  the  Odinaiyls 
.  inttt'locutor  as  to  crop  1740,  and  found  him  only  liable  fiw  the  tack*dttty  of  that  CKop^but 
Ibund  him  liable  for  the  whole  rents  1741,  though  no  intimation  or  warning  was  made  to 
him  befijie  that  temi,  whidb  to  me  seemed  odd.  Amiston  in  the  diair  gave  hisopinion  in 
t«rms  of  the  interlocutor,  but  seemed  afterwards  to  doubt  upon  the  reasonmg.— ^13th 
January  1749,  Adhered. 

No.  8.    1 742^  Dec.  S.    Earl  of  Eglinton  agaimt  His  Tekakts. 

Thx  corns  of  three  baronies  bdonging  to  the  Earl  being  in  June  1733  destroyed  by  a 
thunder  stom  of  hal^  so  that  tlie  pmduee  of  the  crop  in  most  of  them  was  not  suflicient 
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to  pay  the  seed  and  expense  of  laboin-,  andinnbne'of  them  exeeeded  the  seed  and  expense^ 
if  not  in  a  trifle;  the  Lords  fou|id  none  of  the  tenants  liable  for  any  rents  for  that  year 
that  they  have  proved  that  the  produce  did  not  exceed  the  expense  of  seed  and  labour  or 
thereabouts.  ^  And  in  respect  the  miMers  ffid  not  recover  so  much  multtures  as  to  defb^ 
the  necessary  x^arges  of  the  miU  and  iiervants  find  them  liable  in  no  rent. 

No.  9.     1744,  June  22.    Steedman  against  Kennedy. 

The  Lords  refused  to  gite  Steedman  any  abatement  of  the  rent  of  his  house  at  the 
Cross  on  account  of  his  entry  being  inoommoded  by  the  rubbish  of  a  neighbouring  house 
taken  down  and  rebuilt. 

No.  1 0.     1 74*4,  July  28.    EDM0N8T0N  of  Ednam  agninst  Bonston. 

Th£  Lords  found,  that  a  master  and  tenant  having  agreed  that  the  iemmt  remove 
without  warning,  this  is  proveable  by  the  tenant^s  oath,  and  that  such  agreement  is  Und* 
ing  though  no  warning  was  ^ven,  and  though  the  heritor  was  not  infeft ;  and  upon  die 
same  principle  was  the  deci»on  15th  and  24th  January  1734,  Carlyle  against  Lawson^ 
(No.  L  8upra.)  j 


»   •  • 


No«  IL   1746,  Junt  IS.  Duke  of  Norfolk  against  Tjte  C&£biTafis  of 

Mb  Mubeay.  .  ,      . 


•  H   « 


The  L(n*ds  adhered  to  the  Ordinary V  ioterloeuton  The  Lords  in  reiqiect  of  Sif 
Alexander  Murray^s  consent  to  the  sub-lease  found  it  not  conqietent  to  Mr  Charles 
Murray  and  his  creditors  to  insist  against  the  other  jmnt  tacksman  with  Sir  Aleaiander 
tor  any  damage  done  by  the  sub4acksmen>  the  York«BuildiDgs  CoBqpany.T-nem.  em. 

No.  12.    1747,  Dec-  5.    The  Duke  of  Btjccleugh  against  Elliot. 

A  BENEFICIAL  leasc  for  19  years  set  to  a.  man  and  Ins  heirs,  secluding  asmgnees  but 
i^ch  as  the  setta*  approved  of,  where  a  great  part  of,  the .  lands  was  subset ;  tlm  tenant 
breaking^  William  Elliot  a  creditor  pursued  acQudicatioih;  and  Eilkerran  found  the  tack 
adjudgeable  in  a  question  with  the  setter.  But  upon  a  reclmming  bill  we  found!  it  not 
'adjudgeable,  rdnt.  Dun  tt  Tinwald.  I  was  exceedin^y  doubtful  and  did  not  vote;  4tb 
November.--^I)eeember  5,^  The. Lords  adhered. 

No.  13.    1748/ Jan.  7.    Russell  akd  Aikenheap  against  Benny. 

Upon  my  report  without  informations  for  advice^  the  Lords  found  that  a  tack  of  a 
house  and  shop  in  Falkirk  for  13  years  might  be  assigned  ^t  sutNset  withoirt  consent  of 
the  proprietor,  though  it  contained  no  power  to  assign  or  sub-set;  and  in  general  found 
that  the  general  rule  that  tacks  are  not  assignable  does  not  extexid.to  Vl^bm  tim^mcsots ;. 
vtmis  Amiston  (in  the  chair)  Drummore,^  Murkle,.  Shewajiton^.  e<  jm^  .  ; 
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No.14.  lTM,Feb.  11.  Creditors  op  Aitchinbreck  ^i^in^^ M'Lachlan. 

Sib  James  Campbell  ia  1729  borrowed  4000  raerks  from  M'LacliIan  and  gave  him 
4  tack  of  lands  for  five  years  and  thereafter  till  the  money  were  repaid,  at  SOO  mcrks  rent, 
and  certain  casualties  of  butter,  wedders,  poultry,  &c.  allowing  him  to  retain  the  900 
aserk  in  giving  annually  a  discharge  of  annualrents.  In  1739  the  estate  was  sequestrated, 
bat  the  tenant  suffered  to  possess,  and  after  Martinmas  1742  the  factor  took  a  Baron- 
tourt  decree  against  M^Lachlan  for  the  full  rents ;  whidi  he  suspended ;  but  it  lay  over 
till  1746,  when  the  factor  innsted  on  discusdng  the  suspension.  Eilkerran  found  the' 
letters  orderly  proceeded ;  but  we  sustained  the  reason  of  susprasion  until  he  was  inter- 
pelied  by  the  decreet ;  and  suspended  as  to  precedings,  but  found  him  liable  for  rent  crop^ 
1743  and  in  time  coming.  Amiston  was  against  the  first  part  of  the  interlocutor,  but  after 
it  was  carried,  he  was  for  suspending  also  for  the  rents  after  the  decreet ;  and  I  own  so 
was  I  agulist  this  last  part  and  Minto.  But  as  sudi  of  the  Lords  as  spoke  were  for  fimK 
ing  him  liable  from  the  interpellation,  and  <Mered  as  to  the  time,  I  who  was  in  the  chair 
put  the  question.  Whether  liable  from  the  decreet  or  not  ?  and  it  earned  liable. 

No.  15.    1749,  Nov*  24.    Haly  against  Skshs. 

'  A  FABM  of  a  minor  was  let  by  roup  by  the  tutors,  and  Sands  was  preferred  as  highest 
oflferer.  He  had  ngned  hb  offer.  But  the  articles  of  roup  nor  roup  itself  were  not 
signed  by  either  the  infant  or  the  tutor,  or  even  tlie  Judge,  so  that  there  was  nothing  iii 
writing  under  their  hands.  One  of  the  tutors  acted  as  clerk.  However  Sands  was  put  ia 
possession  But  Haly^  one  of  the  tutors,  wonting  the  farm  to  himself,,  the  tutors  pursued 
a  removing.  The  defence  waB  on  the  roup.  Keply,  there  was  no  wrkten  tack,  therefor^ 
^nly  good  for  one  year.  *  1  own  I  had  great  difiicuky.  However  the  Lords  sustained  tb^ 
defence  upon  the  roup,  and  assoilzied  from  the  removing,  and  found  the  pursuer  liable  ia 
Expenses,  and  that  tfie  pupil  ought  not  to  be  chaiged  with  any  of  the  expenses  of  th^ 
process. 

No.  16.    1750,  Not.  «S.    Jorn  Watson  agahist  David  Thohsok. 

The.  question  was,  Whether  n  tack  of  a  salt-pan  for  15  years  without  mention  of  heirs;^ 
the  tacksman  dying  d^iring  the  tack,  if  it  descends  to  his  heir,,  his  son  ?  3dly,  The  son 
continuing  some  ycnirs  and  paying  the  rent,  whether  die  receiving  the  rent  alters  the  case  r^ 
As  Xfj  the  first  sundry  authorities  are  quoted  against  the  heir^  viz;  two  decinoas  quoted  iii. 
Colvil,  and  Haddington,  2.  Craigie  WaHtace^Jtepertoriumjuruj  Dirleton,  and  €raig ;  oii 
tlie  other  hand,  Stewart  .  B.ut  Jthis  coming  before  us  by  a  bilf  of  suspension  of  a  decree, 
of  removing^  afl;ainst  the  hieir,  which  two  different  Ordinaries  had  refused',  we  thought  th« 
^question  deserved  quh^  deliberate  oonsideiration,.  ^nd  therefore  passed  the  bilk 

No.  17-    r75U  Jan.  4..    Wallace  against  Campbsll  of  Inrarasraggan.  - 

*  -AacRTBAL])  Caufbell  in  Inveraray  having  a  tack  of  .three  nineteen  years,;  built  a 
iiouse,  which  run  him  in  aevecal debts.  His  brother  Inverasniggan  wn»  a  considerable  cie - 
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ditor,  and  took  from  Inm  an  assignation  to  his  tack,  but  set  him  a  aub-tack,  obltginj 
relicfvtf  him  of  the  tack-doty  to  the  Duke  of  Argyle,  and  Id  paj  him  L.13  of  additional 
duty.  Wallace  an  anterior  creditor  who  had  used  personal  diligence  challenged  this  dis- 
position on  several  grounds ;  among  the  rest  on  the  ground  that  the  dUnpota&m  of  the 
tack  was  not  clothed  with  possession.  And  Wallace  has  now  adjudged  the  tack.  Aniwenvd: 
The  dispositicm  was  completed  by  the  tack  to  the  common  debtor  who  was  already  fli 
possession.  We  appointed  a  hearing  in  presence.  We  remitted  to  the  Onfinary  to 
enquire  and  report  whether  any  payments  had  been  made  of  the  sub-tad:  dtf&s,  IflUi' 

January  1750. 

» 

(The  case  was  ultimately  decided  io  favour  of  the  ad^udger,  the  asangnee  not  having 
attained  possesaon  in  any  way.  It  appealed  he  had  raoeived  no  aub-tack  duties  prior  to 
llie  adjudication.) 

• 

No.  18.    1752,  Feb.  IS.    The  Purchaser  anb  Caeditob8  of  Jordan* 
HILL  against  The  Earl  of  Craitford,  Viscount  Garkock.. 

In  1701  the  EarFs  predecessor  Crawford  of  Kilbimie  gave  Jordanhitt  a  tadc  for  40ff 
years  of  a  parcel  of  meadow  ground,  the  tack-duty  to  be  a  proportion  of  the  rent  of  the 
tenement,  to  be  settled  by  the  tacksman  and  a  friend  of  Kilbimie%  the  Loitl  Boyle.  In 
1706  he  scM  JordanhiH  the  whole  tenement  for  a  price  to  be  paid  and  other  prestations^ 
particularly  tfaarling  Jordaahiira  estate  to  Kilbimie\  then  Visconnt  of  €raraock\  ndl. 
JordanhilPs  affairs  wvnt  into  disonkr,  and  the  creditors^  amopg  the  iiest  adjudged  thia 
part  of  his  estate  whereof  he-had  not  attained  ppsocssioo.  But  we  reduced  the  minute  of 
sale,  not  only  because  the  estate  of  GramodL  was  entailed^  but  chiefly  because  the  sate  waa 
on  JordanhilTs  part  become  imprestahie.  But  he  still  continued  to  possess  the  bit  of  mea- 
dow, at  least  the  factors  did,  although  no  sent  was  paid  to  Gamock.  This  Ut  of  meadow 
was  included  in  the  pnrren  rental  of  the  estate  and  so  pordiased  by  Mr  Houston  thepur^ 
chaser.  But  then  Eari  Oawibid  (ftmneffy  Gamoek)  claimed  the  asfadow  as  hia  pro. 
perty;  which  brought  on  different  questions.  Houston  claimed  it  as  a  part  of  his  pcnw 
chase,  otherwise  to  be  free  of  a  part  of  the  price.  The  creditors  insisted  on  the400  years 
tack  as  equal  to  property ;  and  the  Earl  objected  to  the  tack  so  aa  ag<upst  law oaiatif^iat 
effect  a  feu  and  conveying  the  property  without  infeftment ;  Sdly  as  contrary  to  the  entail ; 
Sdly,  without  a  tack-duty.  This  was  one  of  the  cases  reported  by  Lord  Kames  as  Lord 
ProbatMMier,  though  not  decided  till  this  day.  We  all  agreed  that  the  tadc  would  oat 
be  effectual  against  singular  successoli^  and  that  the  act  of  Parliament  was  only  to  be 
understood  of  tacks  of  ordinary  endurance,  otherwise  it  would  render  our  records  of  no 
use.  But  then  we  thought  it  was  good  agmnst  the  granter  and  his  bars,  and  I  thought 
he  might  compel  them  to  give  him  a  precept  of  saune.  As  to  the  third,  we  thought  that 
where  the  tadC'^luty  was  referred  to  this  arbitriim  teriii  that  was  no  nullity,  tfaou^  he  is 
dead,  and  that  it  .resolved  now  tn  arbitrivm  boni  viri,  and  the  judgment  of  the  Court  As 
to  the  secoiMi^  though  there  was  no  clause  prohibiting  tacks,  we  thought  it  fell  under  the 
clause  prohibiting  alienadons ;  but  then  it  was  objected  that  the  irritant  and  rescdotrre 
clauses  were  not  inserted  in  the  titles  of  the  setter  of  the  tack  but  by  reference  to  the  oiiigpU 
nal  tailzie,  and  that  the  bars  were  b9uad;— 4ttid  ther^re  siistained  the  tackt  but  thought 
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the  purchaser  irould  be  eiidded  to  a  proportional  abatemeDt,  as  tlie  rent  that  should  be 
fbunddue  thould  bear  to  die  proven  rental  of  ]^« 

Na  19.  1752,  Nov.  15.  Thomas  and  Bob£rt  Dxjncan  against  Bvr^c as. 

Baxboii  eet  a  «ab4ack  of  five  years  to  Thomas  and  Robert  Dunpan  by  mutual.  missiiKe 
•leHeiB,  but  Banmn^s  letter  ivas  not  holograph ;  and  the  DuqeaQs  Umed  the  gfround  and 
-possessed  for  a  year  or  two;  and  then  Barron  pursued  remonqg  in  the  9faerxff*Coupt  and 
^obtained  deeMet  and  ejected.  The  case  was  brought  before  us  by  jreductioo,  and  the 
Question  was,  WbeAer  a  taok  for  five  years  could  be  let  by  a  missive  letter  Qot  h<dograpk 
but  whereof  the  subscription  was  iscknowledged  ?  Woodhall  had  found  that  it  could  only 
aubsist  for  one  year.  The  President  said  he  was  of  the  <^inion  of  the  interlocutor,  which 
oarasiiinsd  Ae  Judges  pviug  their  (qHHioDs,  at  leaat  several  of  them  at  some  length. 
KHkerran  and  I  distinguished  betwixt  solemn  .writs  wd  misave  .lettjsrs.  The  solemnities 
'<£  the  Urst  are  regulated  by  statute,  and  diey  are  decktfied  null  if  these  sdlemnitiea 
am  not  dbserved.  Miasive  letters  are  regulated  by  no  statute,  but  have  the  authority 
of  cusloeQ.  Writk^  that  bear  to  be  holograph  are  probative,  unless  disproved; 
but  holograph  ntisstwe  letters  are  not  probate,  because  they  do  not  bear  it,  unless 
4io]ograpb  be  pivviRedy  whidi  may  be  done  rsmfMraCwRe,  even  after  the  wiiter^a  deatb» 
But  misrive  letters  not  holograph  do  not  prove,  Md.theipe  is  no  wi^  to  prove  the  sub- 
scription but  :by  acknowledgment  of  the  subaeriber;  but  natber  the  qne  nor  the  other 
are  null ;  and  there  is  no  reason  nby  a  miaave  not  hoipgttffkf  whereof  tlie  subscription 
«  acknowledged,  should  not  be  as  binding  asf  It  bokgraph  missive  when  provec^» 
Kilkerran  mentioned  sundry  precedents  that  I.  did  POt  distinctly  bear,  and*  I  mentioned 
one  from  my  quarto  manuscript  in  July  1726,  (not  extant)  betwixt  Sir  Jdm  Gordon  of 
•7ark  and  the  vftiiet  and  cbildrm  of  Nivthledy>  whcire  the  question  was  touching  her  con-^ 
veying  her  liferent  right  in  lands.  At  last  the  Fresidenl  said  be  was  always  of  our 
^pnipn,  but  only  bad  f^igot  the  termift  of  Woodhall'^s  interlocutor.  So  we  unanimously 
reduced  the  Sheriff V  decree^  and  ordei^  the  petitioner  to  be  repossessed,  and  foun<l 
expenses  due. 

No.  20.    1754^  March  9.    RoBEBTsa^  against  Spaldixc  of  Ashintully. 

See  Note  of  No.  8,  cocr  Rumovikc. 


.,.       .  '..m.^ 


N.     f" 
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t^otmo  the  debts  do  aflSect^liie  taifajed:  estate* 

Ho.  3.    tT^fi^  Jan.  sn\   C^ja^p  he.  againsi  DAUQ0T|»a  Of  jQraik. 

See  Note  of  No..ff,/«eee  Psoocts^ 


I 
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No.  3.     llSSt  Feb.  7-    Stewabt,  &c.  against  Me  Jahbs .Bailli£. 

The  Lch^s  found  that  Mr  Denholm  had  an  interest  to  inttst;  for  having  the  subject  gf 
the  disposition  applied  for  the  uses  therein  mentioned,  (though  they  thought  he  had  not 
the  jiu  txtgendt)  and  they  found  that  Mr  James  Baillie  could  not  as  cieditor  to  Sir 
Robert  Denhdxn  evict  these  subjects  in  prejudice  of  *  ^  William  Denhdm,  whose,  pajf* 
ment  was  one  of  those  uses,  and  remitted  to  the  Quinary  to  pcoeeed-aoooidiBgly. ' :  I  thouf^i^ 
and  so  did  several  of  us,  Uiat  he  could  not  evict  it  in  prejudice  of  the  other  usiedf  biiyiiy 
hmd,  &c. ;  but  it  seemed  doubtful,  1st,  Whether  these  lands  must  have.b^^s  tailaied  with 
irritant  cbuses  ?  Sdly,  Whether  the  irritancy  of  the  other  estate  would  irritate  this  ?  But 
as  these  things  had  not  been  argued  before  the  Ordinaiy,  and  It  was  doubted  whethot 
there  would  be  any  superplus  after  paying  Sir  WSUiam^s  debts,  therdbre.  theae  pointa 
were  not  determined,  17th  January  1135. 

Adhere  as  to  the  former  interlocutor,  except  as  to  the  jm  exigtndij  and  remit ,  that 
point  to  the  Ordinary.  Several  of  us  thought  that  Mr  Denholm  had  not  thejiit  ex^ttidif 
and  fuKher,  if  there  were  a  superplus  over  the  debts,  that  an  estate  shouM  be  purdiaaed 
in  favours  of  Sir  Robert  Denholm^s  heirs,  in  terms  of  the  ta&ue,  and  that  his  r^ht  Co  it 
is  not  irritated;  and  proposed  appcnnting  afoctorforexecuting  the  trust,  in  respect  of  Snr 
Robert  Denholm'^s  heir^s  minority,  7th  February  1735. 

Sd  December.— The  L<xds  differed  from  the  intierlocutor,  and:tfaought  the  irritating 
the  tailzied  landpcstate,  did  not  amit  the  personal  But  the  Jawydrs  at  the  Bar  insisting 
only  in  so  far  as  concerned  the  relief  of  dd>t,  b81  and  answers  were  reimtted  to  tfae 
Ordinary  without  any  other  interlocutor.    (See  Na  9.) 

No.  4.   i7S5,Jime7.  Si&  James  Roche  ad  ^^^mn#<  His  Heies  of  EntaiXi. 

The  Lords  found  the  limitation  only  personal  in  favours  of  the  daughters,  but  not  of 
their  heirs.'  Renit.  Dun  et  Couper,  but  Drummore,  Murkle,  and  Leven  did  not  vote. 
For  the  interlocutor  were  Royston,  Newhall,  Milton,  Strichen,  et  ego.  Minto  and  Hain« 
ing  absent     Monzie  in  the  Outer-House. 

No.  5.    1736,  Jan.  SI.    Lady  Nairn  d^atWt  John  Naien'. 

The  Lords  found  the  Lady  not  limited  not  to  contract  or  sell,  be  2d  January.-^!  st 
January,  The  Lords  adhered.    But  reversed  by  the  House  of  Ixirds. 

No.  6.    17S6,  Feb.  4.    Ceeditoes  qf  Pueeis  ogaimtTia  Eael  of 

Peteeeoeeow. 

Thx  Lords  unanimously  found  that  notwithstanding  the  entail  the  creditors  might  $ShU 
the  wads^lands  to  the  extent  of  27,000  marks,  that  part  of  the  wadset  paid  and  redeem^ 
by  Sir  Pet^  Fraser ;  and  they  were  of  the  sai|i0  ophuon  as  to  the  whole  wadset,  ev^n  the 
part  of  the  sum  that  had  been  paid  by  Sir  Alexander  Fraser  the  tailzier  after  making  die 
entiul ;  but  the  creditors  having  insisted  no  further  the  interlocutor  was  pronounced  lis 
above*    See  tb  case  of  Duke  pf  Queeiid)erry. 
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Uo.  7*-   l7S6r  July  15.    Earl  of  Gi^sgov,  .&a'  ^i^nf/ . Vxscoitnt  of 

Gaenock. 

*  Thb  Lords  adhered  to  the  Ordiniuy^a  mterlocutor  finding  the  estate  of  Garnodc  affect-: 
iMe  with  the  cKditors  debts. 

.'  ,  !  .....  » 

'     4 

ifc,  8.  1787»  Jiine  S8.    Borthwick  against  Trades  Maiden  Hospital/ 

See  Note  of  Na  2.  voce  Faculty. 

No.  9.  17^9,  Jan.  16. .  Mr.  Archibald  Denhol^m,  &cc.affai7ist  Denholm^ 

,  .  .  ...  ......    • 

14th  Decembeir  17379— The  Lords  found  that  the  oonitnictiiig  persoHal  debts  on  which 
HO  diligence  followed  against  the  estate  did  not  irritate  the  hdr  of  enudl^s  right,  but  super*, 
aeded  the  other  point  anent  the  adjudication  on  Sir  'William  Baillie^s  reliefs  annuities  (on* 
a  motion  finr  the  defender  from  the  Bar)  till  they  ^ve  in  fuller  memorials  on  that  pmnt 
•'82d  December  1737,— The  Lords  found  the  irritancy  iidcunfed  by  suffering  a^udica* 
tions  to  be  led  for  the  arrears  of  Sir  William  Denholm^s  reliefs  jointure,  rant.  Justice- 
Clerk,  Minto,  Haining,  Monzie,  d  me.  This  seons  a  hard  decision.  Some  looked  on 
this  jdnture  as  debts  contracted  by  Sir  Robert  the  heir,  because  they  fell  due.in  his  time, 
and  thought  the  subsequent  ckuse  anent  Sir  William*s  debts  meant  only  hb'  bonds  and 
qdt  this  annuity  though  granted  by  hioiset£  Others  founded  thdr  opinion  on  the  words 
in  the  first  dauae  of  the  entail,  <'  deeds  of  onusuon^  whic^  they  reckoned  ihe  not  paying 
the  annuities.  The  Lorcb  adhered  lat  July  1738,  and  to  thb  last  interlocutor  they 
adhered  the  16th  January  17S94    (SeeNal&) 

^o.  10.   1 7S9»  Feb.  7.   Creditors  of  the  Earl  of  Buchan,  Competing. 

'  The  Lords  found  that  the  real  creditors  who  afiect  the  tailzied  estate  cannot  nowasugn 
their  debts  to  the  personal  creditors  arresters  in  prejudice  of  liord  Cardross  the  beir  of 
entail. 

No.  11.    1789>Dec.  5.    Thomas  M'Dowall  against  B.  M'Dowall,  &c. 

See  Note  of  No.  80,  voc«  PaEscaiPTiOK. 

No.  12.  1740,  July  8.  Heirs  of  ENtAiL  oFSir  James  Rochead  o^tn^t 

His  Executors  and  Nearest  of  Kin. 

The  Lords  found  that  the  conditions  of  Sir  James  Rochead^s  tailzie  having  become 
now  impossible,  and  even  ridiculous,  could  they  be  fulfilled,  since  it  is  reduced  as  to  the . 
heritable  estate,  therefore  they  found  that  it  cannot  submst  even  as  to  the  moveables, 
except  for  payment  of  the  debts  and  legacies  mentioned  in  his  settlements,  and  adhered 
twice,  first  on  a  biU  for  Mr  Murray  the  trustee,  and  last  on  James  Dahymple^  petition 
the  8th  July. 

8  I. 
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Ne.  18.  1740^  July  17.  K.  M'KsNZiE  againit  Csedrou  of  M'Kknzdb. 

The  Lorcb  unammoiuly  and  witbdut  any  hentadoD  fimiid  diat  diis  tailiia  being  oom- 
jdeted  by  infefbnent  and  not  leoordad  in  the  rei^fl^ 
ditarv  and  in  that  particular  this  case  differed  fnim  thee 

of  Loids  reversed  the  judgment  of  this  Court  in  ftvours  of  the  creditors;  but  tfaejodg* 
qient  was  leraraed  because  that  tailiie  was  a  peraonal  deed  not  eompteted  by  ii^eAment^ 
and  die  Lords  dioug^t  that  the  creators  not  contracting  upon  the  faith  of  die  noordsbnt 
of  a  personal  dasd^must  take  it  as  it  standb  widi  all  its  qualitiesy  thou^  not  moonded. 

No.  14.    1740»  Dee.  19.    Duncak  Fobbss  again$l  John  Fokbzi. 

Ths  Lords  fixmd  the  clause  secluding  asmgnwB  disabled  Isobd  from  asagning  c?en  in, 
her  contract  of  mairiage  or  otherwise. 

No.  15.    1 741^  Feb.  1 8.    Competition  foe  the  Estate  of  Balquhain. 

See  Note  of  No  8,  eoee  BonA  mt  Mamjl  Fwmm. 

No.  16.    1748^  July  18.    Johkston  againii  Locxhaet. 

An  hair  of  entail,  (whose  entail  contained  no  irritancy  of  the  contravenet^s  t^t)  soU" 
hj  nunute  of  safe  the  land^entaQed.  Tfae^puidiaser  wagpeadfdA  that  he  was  not  safe  to* 
Snish  the  baigain  beeanse  of  the  entail  Answered  no-dangerbeeansenoirritan^  of  the 
heii^s  right;  9dly  not  recorded  though  the  hair  is  infeft  upon  it  Yet  the  Lords  would- 
not  compel  die  buyer  to  pay  his  money,  because  of  dilloulty  and*  danger,  and  mention 
waa  made  as  to  the  first  of  the  judgment  of  die  House  of  Loids  in  the  case  of  Criug  c»f 
Biocarton.  8dly,  As  to  the  hdr^s  power  to  sell  where  the  entail  is  not  recorded,  it  was 
obsenred  that  the  irritancies  were  inserted  in  his  infeftment,  and  it  was  not  certain  what 
the  judgment  elsewhere  might  be  as  to  that  point,  and  in  the  case  of  Gamod^  they 
reversed  our,  decree  authopripghim  to  seU# 

No.  17.  174S,  July  S7.  CAEincHAEL  oTMauIdidy  o^gtit^  Caemich^ 

Ax  heir  of  entail  with  irritant  and  resolutiTe  clauses,  and  contaimng  an  oUigement  on 
tint  heirs  to  pay  the  entailer's  debts;  and  an  act  of  Parliament  in  1605  baring  been  ob-^ 
tained  for  selling  some  of  the  subjects  fiar  pqfment.  of  the. debts  whidi  won  accordii^j 
sold,  but  misappKfd ;  the  next  hair  now  pursues  a  dedamtor,  that  he  has  power  to  aett 
ifar  payment  of  the  tailiier^  debts,  and  also  the  ddbts  of  the  fivmer  bar  that  to 

aifect  the  estate ;  and  Mr  William  Garmichael  ^  next  bar  (after  the  pursuer's  Inother) 
consented  to  asale  fer  payment  of  the  tailiier's  debts,  but  not  those  of  the  hrir  af  entail : 
But  the  Court  would  not  find  he  had  powers  to  sell  for  either  of  these  purposes,  and 
ipsralsifrtftom  the  decferator.    (See  Na  80.) 
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No.  18.    1 748»  June  10.    Bikniho  agairut  Eael  Of  Lauderdalb. 

The  Lordly  Ist,  finmd  that  the  power  of  Earl  Richanl  was  affectaUe  by  his  creditors 
<m  a  cfaaige  to  enter  hdr ;  Sdly,  That  the  Duke  of  Lauderdale^s  debts  cannot  be  pleaded 
toezdude  the  entail;  Sdly,  That  Sir  William  Sharp's  adjudication  1691  agnnst  Earl 
Riohard  without  any  diaige  to  enter  heir  was  Toid  and  null ;  4thly,  That  the  pursuer 
is  ji0rt|M8ni  with  the  other  two  adyudgos  in  1694,  toad  therefore  that  these  two  adjudica* 
tiqoB  did  noteacdude.  18th  November  1743,  Adhered.  The  Plesidenty  Stnchen^  and 
Elkenan  were  for  altering  as  to  the  first  point. 

No.  19.    1748»  July  15.    DauMMOUD  of  Cdkndar^  SuppUcatU. 

FouKD  that  ft  substitute  in  a  tailne  couU  not  by  a  summary  pedtion  hare  a  tailzie 
transmitted  from  the  register  to  be  rcgistiate  in  the  register  of  taibdes. 

No.  ^.    1 748»  July  S6.    Caemichael  of  Mauldsly>  Suppticani. 

The  pursuer  pursued  declarator  that  ty  his  entail  he  had  power  to  sell  part  of  his 
estate  for  payment  of  his  debts ;  whidi  coming  before  me  I  allowed  them  a  proof  of  the 
rental  and  debt ;  which  Aqr  brou^t,  but  inqierfectlyy  and  inssted  that  I  should  by  the 
case  before  the  Lords  to  deteimine  the  point  of  law;  whidi  I  did,  and  they  found  that  he 
hadoopower  toseU^andduitdiqrooiUdaotattlfacfriiehim.  Now  he  applies  for  diligenoe 
toeomplete  his  proof  in  order  to  tfffij  to  Parliament  But  we  found  that  we  could  not 
ipteipose.  We  garo  no  ddiferane^  but  allowed  him  to  wiUidiaw  his  petition.  (SeeNalT.) 

No. 21.    1748»I>ec.  80.    Lou>  Maxwsll  against  TaIt. 

Thx  Lords  found  that  they  could  not^ve  any  judgment  upon  this  question,  Whediec 
diis  purchase  would  be  effectual  against  the  heirs  of  entail,  in  respect  the  entail  is  no^ 
reg^btrate,  althou|^  the  question  has  been  brou|^  t  before  the  Court  before  the  sale  is  eze» 
euted  or  the  price  paid,-— until  the  hrirs  of  entail  are  brou^t  into  the  fidd. 

No.  Si2.    1 744,  Jan.  S5.    Eakl  of  Mubeat  agakut  Ross  of  Balnagowan. 

Dm  thought  duit  Balnagowan  could  disdiarge  Mr  Franris  Stewart  of  the  Bmifarinns. 
dkenran  diilered,  but  thought  diere  was  no  eridence  of  ICr  Frands^s  acceptance.  I  also 
differed  from  Dun,  but  differed  also  from  Ijlkerran,  and  thought  acceptance  presumed, 
that  there  was  Ho  eridence  of  repudiating,  on  the  contrary  evidence  of  actual  acceptance, 
^ut  I  doubted,  if  there  was  ^Bligence  for  the  wadset  sums,  and  Mr  Franris  foiled  to 
relieve  him,  there  might  not  lie  reduction  coifia  noa  teaila.  The  Plrerident  thought  Aat 
no  man  could  by  any  tailrie  gratmtoualy  bind  himself  to  his  heirs  not  to  alter,  that  if  it  is 
a  contract  betwixt  two  parties,  or  an  onerous  cause,  the  parties  contractors  jc»ntly  may 
always  alter.  Amiston  in  the  abstract  case  differed  from  the  Plnerident,  and  thought  a 
man  might  bind  himself  as  w«U  as  his  heirs,  and  in  a  fee  disponed  with  these  conditioDs 
the  consent  of  die  disponer  ngnifies  nothing,  and  those  conditions  are  qualities  of  the  fee, 

Sl2 
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and  in  so  far  stronger  than  personal  contracts,  though  eren  these  may  be  ooncdred  ao  aa 
the  parties  cannot^ter;  He  also  thought  the  law  implied  aa  aooaptance,  and  ban  thevs 
was  actual  acceptance,  but  thought  it  was  a  settlement  strongly  quarrelable  on  the  head  of 
imposition,  and  that  was  strong  reason  for  Mr  Francis  making  the  transaction  1709, 
and  so  was  the  return,  and  Mr  Francis  had  power  to  transact  upon  that ;  or  2dly,  it  may 
bear  the  construction  that  it  was  intended  as  a  trust  The  question  was.  Whether  the 
two  jointly  had  a  power  to  alter  ?  and  it  carried  they  had  power,  fire  and  President  t6 
four.  Strichen  and  Amiston  did  not  vote.  Leren  retired.  Bafanerino  did  not  rote. 
Pro  were  Justioe-Clerk,  Minto,  Drummore,  Dun,  Monde.  Com.  were  Boyston,  Kilker* 
ran,  Murkle,  et  ego.     17th  Norember  1743. 

S5di  January  1744,— -The  Lords  adhered  by  a  great  majority.  Amiston  gave  Ua 
opinion  that  the  oii^nal  settlement  in  favours  of  Mr  Francis  Stewart  was  a  trust,  and  not 
intended  to  be  a  final  settlement,  and  therefore  adhered.  Kilkerran  was  also  for  adhering 
because  he  thought  there  waa  no  evidence  of  Mr  Francis  Stewart^s  accepting.  Murkle 
was  in  the  Outer-House. 

No.  2S.    1 744,  Jan.  27. .    Case  of  Dunnipace. 

A  TAXLiis  pvcdiibiting  to  contract  debts  and  imtating  the  right  of  theeontravener,  but 
not  irritating  the  debts  oontractedj  the  tul^  before  the  act  1665,  therefore  needed  not  to 
be  recorded,  but  the  dauses  were  inserted  in  all  the  cliarters  and  sasines.  The  questioii 
was.  Whether  thesedebtb  were  void  or  not?  Amiston,  Ordinary,  had,  Sd  December,  finind 
them  void,  but  87th  January  1744  the  Lords  by  a  great  minority  altered  AniistOD^a 
interlocutor,  and  found  the  debts  effectual  agunst  the  estate.  Cm.  wer»  President, 
Koyston,  Amiston.  I  do  not  know  how  Strichen  voted.  JwiHo^liesk  was  absent 
Murkle  came  late  and  did  not  vote,  but  waa  for  adhering^        . 

No.  24.    1744,  Jan.  SI.    SiB  RoBEBT  Baibd  agmnst  M.  Lavdeb. 

Wk  unanimously  found  that  a  cbum  for  mournings  to  a  relict  and  aliment  to  th^  term 
was  no  debt  upon  an  heir  of  an  estate  under  a  strict  entail,  and  adhered  to  Lord  Amis* 
ton^s  interlocutor^ 

No.  23.    1744,  June  18.    Laubie  i^^iainH  Lavbie. 

0ns  purchased  sok  estate  and  took  the  disposttion  to  himself  and  certain  heirs  (whereof 
the  first  was  heir  at  law)  und^  the  restrictions  contained  in  his  rights  of  another  estate, 
whidi  separate  rights  ooatained  a  strict  entail  with  irritant  and  resolutive  clause^  but  none 
of  them  redted  in  the  neW' right  The  substitute  pursued  the  hirir  first  cidled  to  take  tb^ 
rights  with  the  irritant  and  resolutive  dauses  in  the  other  rights.  The  Lords,  found  there 
fies  BO  acticHi  at  the  remote  heir^s  instance  against  the  present  hdr,  but  found  that  by 
^*  restrictions'"  it  was  intended  to  be  subject  to  all  the  limitations  and  conditions  of  the 
othor  entaiL 
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4        .  .... 

No.  86.    1744*  JufySk    Cebutobs  of  Humi  MtTRBi^y  Kimnikmokd 

T.HK  Lords  found  that  the  debts  of  Sir  Alexander  Murray  may  affect  the  tailzied 
estate,  because,  the  irritant  clauses  were  not  inserted  in  the  sasine  of  Sir  Alexander. 
Murray.  And  found  that  Mr  Mum^^s  accepting  the  disposition  of  Sir  Alexander  was 
no  uniTer&al  passive  title.  But  before  answer  to  the  other  points,  ordained  the  creditors 
to  give  an  account  of  the  subjects  disponed,  and  the  debts  paid  by  Mr  Murray,  distin- 
guishing what  he  piud  on  asngnadons  and  what  on  discharges. 

»  •  •  • 

No.  21.    1744,  July  26.    DftUMMOND  ogdinst  Drummoko. 


A  SUBSTITUTE  heir  of  tailzie  applied  sumnarily  by  petitioo  to  have  a  taiUie  registrate* 
in  the  books  of  Session  transmitted  tp  be  regbtrate  in  the  register  of  ^ilziqs,  which  we 
refused  because  the  institute  was  not  in  the  field.  He  then  raised  a  process  against,  the 
institute  for  the  same  end,  who  did  not  compear;  and  Drummore  summarily  this  morn- 
ing brought  the  question,  before  us.  I  moved  that  it  should  be  delayed  till  November^ 
that  the  question  might  be  deUberately  considered.  Yet  the  Lords  proceeded  and  ordered 
it  to  b^  recorded. 

No.  28.    1 745>  Jan.  28.    Russell  agninsi  Russell. 

A  HAN  having  taSzied  a  small  estate  charged  with  annuities  to  the  extent  of  1200 
merks,  he  burdens  the  right  in  strong  and  anxious  terms  with  all  his  debts  to  be  resting 
ait  his  death  alid  even  funend  charges.  The  debts  being  15^000  mex^  the  defunct's 
executors  dbuned  the  executry  free  of  debts,  because  the  defunct  had  burdened  his  estate 
with  them ;  but  I  repelled  the  daim,  and  the  Lords  unanimously  adhered. 

0 

No.  29.  1 746»  June  1 7.  Hamilton  against  Heirs  of  Proyost  Wiohtman 

A  TAiLSix  prohibiting  the  heirs  to  alter,  inn<vvate,  or  infringe  the  tailzie  or  order  of 
succesnon,  with  irritant  and  resohitive  clauses  of  the  contraveneFs  right  and  deeds  of 
contravention,  not  recorded  in  the  raster  of  tailzies,  and  as  to  some  of  the  ImitiM  not  com- 
pleted by  infeftment ;— the  lapds  having  been  sold  in  1726  by  the  heirs  in  poosessbn  who 
in  a  part  of  the  lands  were  infeft,  but  bad  not  inserted  the  dausef  'uk  their,  anfeftmenta, 
but  who  in  the  other  lands  had  made  no  other  title  than  a  service  as  h»ra  o£  pnnrisioQ ;  ^ 
the  next  heirs  of  tailzie  (who  are  now  no  less  than  seven)  pursue  a  reduction.    As  to  the 
lands  wherein  they  had  been  infeft  I  assoilzied  in  the  Outer-House,  bat  reported  the  other  < 
points  this  day  to  the  Lords ;  viz.  1st,  Whether  a  prohilntioii  to  alter,  innovate^  or  in- 
fnnge*  was  equal  to  a  prohibition  to  sell;  annailzie,  or  contact  debts;  2dly,  If  it  was, 
whether  a  personal  tailzie  not  rje^strate.waa  eflfectual  i^nst  creditors  notwithstanding  the 
act  1685.    The  first  we  decided^  and  unanimously  found,  that  thn  tailzie  contained  no . 
prolulntion  to  sell,  and  therefi>re  assoilzied.  As  to  .the  second  we  were  divided.  Okerran 
and  Dnumnore  thought  a  personal  tailzie  not  xwxsdal  efiectual  agreeably  to  the  judgment 
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of  the  Houte  of  Loid*  in  the  caw  B«llie  agunit  DoihokD,  (See  Na  9  and  No.  IS.) 


The  Prendent  and  I  thought  it  not  eflfectoal  no  more  dian  inMaienta  mntaining  idt 
thoiecbuttes.  But  I  doubted  if  it  wouU  be  right  for  us  now  to  judge  of  this,  wludiootdd 
only  serve  to  put  the  suitors  to  the  expense  of  an  appeal  to  have  our  judgment  levcned. 
But  the  President  said  that  was  not  certain.  That  the  PeerB  are  no  more  infalKHe  than 
we,  and  often  judge  upon  specialties,  and  therefore  often  enough  yaiy  in  thdr  cases.  But 
the  lawyers  on  neither  ode  insisted  for  judgment,  and  therefore  we  gave  none.  (See 
DicT.  No.  190,  p.  15,600.) 

No.  80.    1746,  June  S5.    Case  of  Oliphakt  of  Cask. 

OuPHAKT  applied  for  re^^stnting  a  tulne  of  the  estate  of  Gasky  and  the  pctitiMi 
bong  by  order  intimated  to  the  8oIiciton^  they  olgeded  that  the  present  Oliphant  of 
Gask  was  attainted,  and  by  the  acts  1685^  1690,  and  1715,  eap.  20,  the  tailne  could  not 
prgodge  the  Crown.  But  because  the  attainder  was  conditional,  unless  he  surrendered 
before  12th  July,  we  ordered  it  to  be  rq;isttate. 

No.  81.     1747,  June  IS.     M&s  Maeoaket,  &c.  Camfbell,  ^ffoiml 

A*  Ceaufued. 

SKinvAXB  by  two  settlements  at  deven  days  distance  from  one  another  settled  Us  land 
and  personal  estates  upon  his  son,  whom  failing,  his  land  estate  to  his  bastard  sons,  and  his 
personal  estate  to  his  heir^male.  The  son  died,  and  his  three  daughters  purchased  the  per* 
spnal  estate  from  the  hair-male^  and  sue  the  heir  of  entail  in  the  kndUestate  Ibr  relief  of 
the  debts,  with  which  debts  he  by  anxious  ckuses  had  burdened  hb  hnd^^^ate,  though  he. 
also  burdened  the  other  settlement  of  his  pemmal  estate  wid&  them  likewise.  It  earned 
that  there  lies  an  action  against  the  heir  of  entail  to  relieve  them,  radt  tatUum  Stiicheiip 
Dun,  dkerrsn,  (who  was  reporter)  ef  me.  But  17th  Februaiy  1747  altered^  and  found 
no  relief  competent ;  and  12th  June  we  adhered. 

No.  8S.     1747,  Dec.  9.     Viscouin:  Gaemock  againrt  Cesditoes  of 

Ceaufued. 

Iw  1706  John  Lmd  Gamock  by  a  minute  of  sale  sold  certain  lands  to  Jordanhill  at 
19  years  purchase  and  a  feu-duty  to  be  paid,  and  certam  other  lands  to  be  thirled  to  m 
mUl  of  OamockY  Lord  Gamock  was  heir  of  an  entailed  estate  strictly  limited ;  bat  as 
the  entail  was.  before  1685,  and  not  recorded,  so  he  did  not  insert  the  irritant  and  resolu- 
tive dauses  in  his  own  title  to  the  estate;  and  his  son  Lord  Patridc  felfewed hb  example. 
However  it  was  found  in  the  last  resort,  that  the  bars  of  entail  eould  not  sd  lands  for 
pajrment  of  ddbts  affecting,  or  that  might  allect  the  estate ;  but  the  bamt  JUk  creditors 
were  Ibund  safe  notwtthstandBng  the  entail,  and  therefore  this  Lord  Gamock  got  an  act 
of  Pariiament  enabling  him  tq|peD  part  of  the  estate  for  payment  of  debts,  and  sold  imier 
oImi  the  miD  to  whidi  Jordanhill^s  lands  were  to  be  thirled.  There  never  was  any  pep. 
fermanee  of  the  Bmrnte  of  sale  on  either  part;  yet  Jordanhill  bring  now  broke,  hb  cndB-* 
tcrsadjudgedit,andinsertedthelandsinthrir  summons  of  sde,  hoping  to  make  profit  bj 
an  advance  of  priest    Whereupon  Lord  Gamodc  pursued  a  reduction  whkA  was  Ms 
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dby  icpovtod  to  us.  It  WM  and  tliat  JoidnluII  had  ttken  decreet  of  constitution  against 
Lord  Patrick  amm  171%  and  adjqdicadon  in  ITSS,  but  no  evidence  of  them  was  pro- 
duced. Most  of  the  Loids  weie  of  opinion,  that  once  this  minute  remained  m  imiujbiu 
bm  eoNlrsetef ,  »  succeeding  har  of  entail  was  not  bound  to  implement,  and  that  the 
buyer  was  no  such  creditor  as  was  secured  by  the  act  1666.  All  that  i^ke  were  of  that 
opiniQii,  yiM.  Kilkemn^  Amiston^  Unwald,  (reporter)  and  Minta  I  was  in  the  chair, 
and  doubted  of  the  general  point,  diou|^  in  thb  dreumstantiate  case  I  thought  he  could 
not  be  compelled  foti  iatiium  tiemfaria  and  such  change  of  circumstances  to  implement, 
and  the  rest  i^preed  to  determine  onlj  this  ease,  and  we  sustained  the  reason  of  reduction. 
(See  No.  7.) 

No.  8&   1 748,  July  S7.   Sn  John  GtOrdon  and  Mr  Hamilton  Gordon; 

Ik  this  dispute  between  the  two  brothers  for  the  estate  of  Milton,  being  the  estate  of 
Hamilton  Lord  HaUcraig^  we  found  last  week  that  Sr  John,  as  wdl  as  Lady  Gordcm, 
his  mother,  (the  eldest  daughter  and  hdr-female  of  Lord  HaUcraig)  were  liable  to  the 
condition  in  the  tailzie  of  bearing  the  name  and  arms,  or  denuding  in  fatour  of  the  second 
son  of  the  smd  heir-female.    And  the  next  questkm  was,  Whether  Sir  John  had  stiH  the' 
opdon,  and  might  take  the  estate  he  assuming  die  name  and  arms^  or  if  he  is  barred, 
!«.  1^  W.  nK.d«  .nd  her  hu*«rf.  «*  tdcbHf  Ae  B«e  «.d  «n».  «.d  2*^  bjr  I^^ 
own  not  assuming  it  since  the  year  1740  that  the  succesoon  devolved  to  him  P  It  carried' 
that  heis  not  barred,  wherein  I  did  not  vote.    Mr  Charles  Hamilton^B  (pursuers)  lawyers* 
laid  the  whole  wei^t  on  Lady  Gordon  having  irritate,  which  I  thought  indeed  she  had' 
dme;  but  then  the  irritancy  was  forfeiting  not  only  for  herself  and  ddest  son,  but  for 
aU  her  descendants,  which  would  have  carried  the  estate  ftom  both ;  and  I  did  not  Aink 
that  Charles  could  dedare  duU  irritancy.   But  I  inclined  to  think,  that  Sir  John  had  him-^ 
adf  irritated^ notwithstanding  all  hisesLCUses;.  but  Aat  the  lawyorsfor  Mr  Charles  seemed' 
to  give  upu 

No.  84.    1748,  July  27.    Case  of  MVjrbat  Kinninhond. 

Turn  question  was,  Whether  Mrs  Muimy,  as  heir  of  tailsie.  by  prog^resi;  to  Sir  Alexander 
)f urray,  younger,  who  represented  his  father  frecqfHom  was  liable  for  old  Sir  Alexanders 
debts,  contracted  before  the  entail,  particularly  to  Mrs  Kennedy^  jointure,,  secured  by 
infeftment  on  the.  estate,  and  afterwards  the  whole  estate  burdened,  with  it  in  the  entaiL 
Amiston  had  found  Mrs  Murray^s  father^  Hugh  Murray,  personally  liable  in  a  question 
with  lus  other  creditors  ocmipeting  for  his  executry ;  yet  now  be  thought  the  heir  only 
liable  vn  valarem  o£  her  intromissions  with  the  rents.  And  sundty  of  us  thought  it  indeed 
very  equitable  that  such  hws  of  tailzie  should  not  be  liable  aftiw  vahrum  ofthe  estate,  no 
more  than  an  hdpr  cwa  bemtfido.  But  we  all  agreed,,  that  so  far  an  heir  of  entail  is  liable ; 
and  here  there  was  no  question  that  the  estate  was  ct  much  more  value  than  the  debt ; 

f 

and  therefore  we  found  her  personally  liable,  and  refused  the  InlL  But  upon  a  motion 
from  the  Bar,  that  our  judgment  might  be  on  record,  we  allowed  the  Ordinary  to  pass 
the  UD,  and  upon  a  warrant  to  discuss,  remitted  to.th^.Ordinaiy  to  give  (he  judgment; 
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and  next  dftjr^  28th,' the  cbioser  csontcntoa  to  suspend  l^wy^W^pM  .^^M^  fwpg) 
agwnst  the  entaikd  estate. 


■  >    J 


No-  35,    1748,  Nov.  19.    Case  or  Campbeljl  of  Skirvane,  ^ 


TmssK  hrirs  applied  for  ^eoo^ding  an*  entail  in  the  register  of  tailzies,  bebg  already  r^s- ' 
trate  in  tbe1)ooks  of  Session,  which  we  gami^perietihpeteniu.  But  thePrenhleht  moved  a* 

•  ■  •  •       •  I  r 

doubt,  Whether  an  entail  not  recorded  during  the  life  oS^  the  maker  iti  the  register' of' 
entaiis  can  be  binding  as  to  the  hriritsnt  and  resolutive  clatiseii,  mnce  the  act  I6B8,  which' 
makes  die- productiott  and  reoonfing  a  Condition  o^tlie  nudcer's  power  to  make  the  entail,  * 
which  therefore  ought  to  be  done  during  his  life.  -     J 

No.  86.    1 749,  Nov.  8.    .Captain  Smci,  air:  against  HtiUs'  or :  Est  ail: 

OF  Carlowbie. 

Henbt  Sinculie  of  Carlowrie  entailed  his  estate  to  certain  heirs  (which  is  now  de-' 
volved  to  the  pursuer)  under  limitaticHis,  irritant  and  resolutive  clauses^  *^.not  to  alter,  in* 
novate,  or  infringe  the  tailade,  oi:  order  of  succession,  or  to  contract  or  take  on  any  debts 
or  sums  of  money,  or  grant  any  right  or  wadset  rights  of  annualrent,  or  to  do  any  other, 
fact  or  deed  that  may  any  wise  affect,  burden,  or  evict  the  lands  or  others.^    The  sub*, 
jects  afe  the  estate  of  Carlowrie,  a  house  in  Edinburgh,  and  a  debt  of  20,000  merks  on 
Laiigtown.  ;  But  it  contains  no  express  prohibition  to  sell ;  therefore  Captain  Sinclair  pur«, 
sues  declarator  of  his  power  to  sell,  wherein  he  called  bb  next  lidr-male  and  of  tailzie,* 
and  the  graoter^s  heirs  whatsoever,  who  were  last  called.     These  bars  whatsoever,  who 
were  foor  grand-nieces  of  the  maker,  ndsed  a  counter  declarator ;  and  the  purpose  of  the. 
heir^s  dedarator  was  said  to  be  to  dear  a  sale  he  has  made  of  Carlowrie.    The  President, 
said  it  was  in  the  same  case  with  that  of  Hepburn  of  Keith,  adjudged  both  here  and  in; 
the  House  of  Lords,  that  he  might  sell,  and  he  was  of  opinion  that  so  inii^t  the  pursuer,, 
and  argued  from  all  our  ded»ons  in  other  cases,  and  argued  full.    We  all  a^Dped^  and) 
decerned  in  Captain  Sinclair's  declarator,  and  assoilzied  from  the  other,  and  found  the 
letters  orderly  proceeded  against  the  purchaser. 

No.  87.    1749,  Nov.  14.    Creditors  of  Gordon  against  Gordon. 

James  GoADON  of  Carleton,  in  1688,  entailed  his  estate  to  the  heirs-male  of  his  body, 
whom  failing  to  John  Gordon,  son  of  William  Gordon  of  Earlston,  whom  fuliog 
Nathaniel  Gordon  of  Gordonstown,  whom  failing  to  one  Maitland,  he  assuming  the 
name  of  Gordon,  and  the  heirs-male  of  their  bodies,  and  their  hdrs-male  suecesnvty  with 
irritant  and  resolutive  clauses,  declaring  all  acts  of  contravention  to  be  not  only  null  with- 
out declarator,  but  also  **  the  person  or  persons  so  contravening,  each  of  them,  and  their 
heirs  above  said,  shall  from  thenceforth  lose  and  amit  my  lands  and  estate,  and  be  totally 
secluded  therefrom,  sicklike  as  if  they  were  naturally  dead,  or  never  had  been  tailzied 
or  provided  thereto,  and  the  same  shall  fall  and  accresce  to  the  next  substitute  person 
and  heir  of  tailzie  to  succeed  therein,  in  whose  favours  and  their  heirs-male  successive^  the 
persons  contraveners  are  hereby  holden  to  denude.^    Nathaniel  Gordon  succeeded. 
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liiid'caQ¥ey«d*tt  to  hU  temla hfa  oontraoC-of  marriagei  who'died  Uelore;  and  tkey  twd 
ocNitmeted'  large  debts,  so  that  a  ranking  and  sale  was  pursued.;  and  at  last  after 
Nathaniers  deatb,  coapeacanee' wat  made  firJiis  grandson  Alexander,  by  Alexander  hik 
aam^  wfao  insMted  that  his  grand&ther  hltd.  incurred  the  irritanciest  and  therefore  the 
estat^shottU  b^4oc]|Md  iocbekiiig;taiiim  free  of  the  oontnnrentions;  Answered,  That 
in  cflM  of  eeliliaMntiont  the  estate- w«a  not  to  descend  to  him  but  to  the  next  substitute^ 
for  Nalhaiud  forfaitedifor  himself  aad.all  the  heirs  of  his  body.  Replied ;  onty  die  pert 
son  oontrayening  forfeited,  for  the  meaning  of  the  clause  was  tliat  the  persons  contra^ 
venitig^'  atti'  their  bdia  eoAtii^ienii^  shdkU  lose-and'  atnit,  fisc  The  Lords^  on  xepoft  of 
SilkfiMn,.  found  that  Nidiamel  forftited  for  himaeif  and  the  heirs  of  his  body^  and 
therefolre-  that  Alexander  caonotquanri  the  eredifecRnP  ddbts.  Slst  June  1T49.  This 
case  wai^oi^  arreehuming  bill  heard  in  presence^  14lh  November  1749^  wheie  the  questions . 
wer^  tw6,  Ist,.  Whedwr  Nathaniel.Gotdbn  ffarfeitedfar  himaeif  and  the  heirs  of  his 
body  ?  Sdly,  Whether  that  is  ooaqpetent  to  the  orators  ?  William  Gordon,  a  remote 
substitute^  oompeawd-and  said  he  had  an  interest  to  compear  .and  oppose  the  sale;  Adhere 
to  the  first,  and  find  that  he^  (Alexander  Gordoii)  cannot  object  to  the  creditors,  but 
remit  William^  chum  to<  the  Ordinaiy,«^ftfad  vidt'  Na  51^) 

Nq.  36..    1748^  Nov.  34:    Bw^mA  against  FOU&  Sisfsas  of  Gk»i>ON. 

Find  the  heirs  pf  line  have  right  to  the  estate  of  Pitgaveny,  and  not  the  heirs-male^ 
and  prefer  them,— *unanimons. 

No.  39.    1750,  Nov.  18.    Qlaims  oe  Captain  Gordon^n  the  Estate 

OF  Paee. 

The  questions  were  two,  Ist,  Whether  one  of  our  strict  entails  duly  executed,  recorded^ 
aiid  infeftment  on  it,  forfdted  by  the  attainder  of  Sir  William,  the  heir  of  entail  ?  Sdly, 
Whether  an  irritancy  incurred  by^him,'  by  granting  inftftment  oii  a  part  of  the  estate;' 
(but  which  probably  he  knew  not  to  be  part  of  the  entuled  estate)  before  his  attainder, 
but  not  declared,  made  the  estate  to  go  immediately  to  the  next  heir,  so  as  to  bar  the 
forfeiture  ?  The  President  stated  a  third  point,  that  though  entails  are  not  sufficient  to  bar 
the  forfeiture  as  to  the  descendants  of  Sir  William,  yet  that  the  clumants  claim  may  b^ 
good  as  a  remainder-man.  ({  think  it  is  rather,  speaking  properly,  agreeably  to  the 
English  law,  a  revernon.)  First  we  fonnd  that  Sir  WiOiam  forfeited  only  for  his  own  life] 
Senit  President,  Justice-Clerk,  and  Leyen.  .  Then  found  Sdly,  he  had  good  claim  as 
a  remainder-man,  after  failure  of  issue  of  Sir  William  Gordon,  nemint  contradteenU ;  but 
it  was  agreed  that  in  extending  the  interlocutor  thb  second  point  should  be  the  first  part» 
Sdly,  *  We  disallowed  the  dium  as  founded  on  the  irritancy  already  incurred.  Renit. 
lantum  President  Vide  full  copy  of  the  interlocutor  on  Lord  Advocate^s  information 
in^ne.  But  reversed  in  Parliament  Slst  May  1751.  (Vide  the  judgment  in  the  the  text) 
-«-13th  November  1750. 

In  consequence  of  the  judgment  of  the  House  of  Peers  revernng  our  sentence  markevl 
13th  November  1750,  in  Captain  Grordon^s  favours,  he  presented  a  new  .claim  of  the 
estate,  for  that  Sir  WilBam  Gordon  is  now  dead,  and  though  he  has  left  issue>male,two^ 
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8on^  they  are  not  inheritable,  not  because  of  the  attainder,  bttt  became  they  were  bom 
abroad,  and  therefore  by  the  act  of  the  4th  of  the  King  afiens.  And  after  answers  piil 
in,  counsel  were  heard  Friday  last,  and  yesterday  and  due  day,  (wUdi  two  last-days  I 
was  in  the  Outer^House,)  and  the  Lords,  I  am  told,  (unammousty  eaoept  Don)  As- 
missed  the  daim,  because  it  was  Sir  William^s  attainder  alone  thai  made  diem  aliens, 
and  had  henot  been  attmnted,  they  would  in  terms  of  that  ad  hi^^e  been  natnml 
subjects  and  inheritable.  Gth  December  adhere,  and  refuse  a  biB  wHbout  answers.^ 
90th  November  1761. 

The  Captain  (Nnesented  another  bill,  saying  that  his  brather^s  two  sons  trorid  not  hav» 
been  inheritaUe  to  the  estate  though  he  had  not  been  attainted,  beteuie  they  entered  inti> 
the  Frendi  King**s  service,  and  were  therefore  aliens  by  the  act  4lo  Gea  II. ;  bnt  ad- 
mitted that  the  peace  was  obnduded  before  either  df  them  was  bom,  whidi  took  them  out 
of  the  purview  of  that  part  of  the  act;  2dly,  For  Aat  by  the  same  act,  thednldrenbom 
abroad,  whose  fathers  are  sulgect  to  the  pains  dt  treason  or  fdony  in  case  ct  their  return, 
and  by  the  act  9iio  6ea  II.  the  entering  into  foreign  service,  or  enlistmg  men  in  it 
without  licence,  is  made  fdony,  and  that  Sir  William  GroRkm  had  both  entered  him. 
self  and  enlisted  others  in  the  French  service.  Some  rf  us  thought  it  pbun  that  the  act  4(^ 
Geo.  II.  meant  only  where  the  father^s  returning  without  licence  was  made  treason  or 
fidony,  whereas  the  other  was  felony  whether  he  returned  or  not  Howevcr^  we  ap* 
pointed  the  petition  to  be  answered;— and  on  .answers  refused  it;*-— when  it  was  also 
observed,  that  the  clause  respected  only  things  made  felony  before  the  date  of  the  act 
410  Geo.  II.~18th  February  1742. 

Na  4a    1750,  Nov.  7.        Scott,  Supplicant. 

Yestkrdat  we  reused  to  record  in  the  r^;ister  of  tailzies,  a  tailzie  whereb  the 
peutioner  was  substitute,  tilt  he  bring  scmie  evidence  that  die  heirs  before  him  have  failed. 

• 

'No.  41.    1751,.  July  19^     Jk>HK  Carb  of  Cavera  e^tnst  George  Carr 

of  Nisbet. 

This  was  a  process  at  the  instance  of  Cavers,  a&  heir  of.  entail,  against  his  uncle,  the  Boa 
of  a  second  marriage  of  his  grandfather,  and  who  was  executor,  or  otherwise  represented,, 
for  relieving  him  and  the  entailed  estate  of  two  large  debts  of  the  maker  of  the  entail, 
which  affected  the  estate,  and  which  he  alleged  ought  to  have  been  paid  by  the.giand* 
father  out  of  the  maker^s  personal  estate,  which  the  maker  also  left  him  by  a  separate 
deed  different  from  the  entail ;  to  which  debts  the  grandfather  acquired  right  in  the 
name  of  a  trustee^  and  afterwards  made  them  over  to  tlie  creditors  of  h'ls  second  aon^ 
who  afterwards  succeeded  to  the  entailed  estate,  for  security  and  payment  of  the  debts 
contracted  by  his  sons,  and  whereof  those  creditors  afterwards  recovered  payment  out  ci. 
the  entailed  estate  in  consequence  of  a  sale  of  it,  for  the  sale  of  which  an  act  of  Pailia* 
ment  had  been  obtained.    We  unanimously  found,  4th  June,  that  there  was  no  foundai* 
iion  for  the  aeUon,,  and  assoilaed,  and  this  day  adhered.    I  keep  the  papers,  chiefly  for 
the  many  new  questions  argued  in  the  answers  by  Mr  Cnugie  to  the  reclaiming  bill,  but 
which  were  several  of  them  first  mentioned  by  the  Bench  at  ^ving  the  first  interlocutor  ;, 
m  particularly,,  though  the  hea  of  line  and  executor  are  bound  to  relieve  the'  heir  of 
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taUide  of  debtor  yH  iS  die  ndcier  of  die  taiUe  oonvey  or  oblige  hU  hdn  of  fine  ml  exe^ 
oulon  to  ecmvef.his  penoml  estate  ta  die  hem  of  tailzie^  whedier  in  thai  case  any  obli- 
galioo  lies  OB  die  heir<^iaibde  to  qiply  die  estate  in  payment  of  the  debts,  and  to  relieve 
the  taSsied  estate  t  9dly,  If  such  an  cMigation  lies,  and  be  does  not  so  spfly,  and  that 
the  next  h^  has  an  aelion  of  dami^^  against  the  general  heirs  and  representatives  of  the 
first  heir,  whether  that  saeond  heir  can  discbaige  it*  so  as  to  bar  the  third  or  remoter 
heir  when  be  euooeeds?— or  if  the  lipplyiqg  those  very  funds  to  the  use  of.  the  second 
heir  will  be  a  defenee  against  the  third  or  remoter  heir,  since  the  tailaed  estate  never  was 
reeved?  Sdly,  How lo^  that  action  subsists;  fiv  the  first  bev  succeeded  in  1681,  and 
lived  t^  ItST,  whereby  die  sustaining  action  now  agnnat  his  representatives  was  in 
effect  to  oblige  them  to  preserve  all  the  vouchers  of  the  debts  owing  by  the  maker  of  the 
entMl  for  70  years ;  for  if  diese  were  not  all  fseaervcd,  it  oeuM  not  appear  whether  his 
edier  debts  besides  the  twa  in  questiofi  did  not  exhaust  iffl  his  personal  estste.  Sic.  &c. 


Vo.  4S.    17£l,  July  17.    SrEANa  agaimt  Stbamc* 

Jambs  Steako,  in  his  contract  of  marriage  in  1688,  provided  Uaiitde  estate  of  Meikle- 
Eamoch  to  the  heirs  and  bairns  of  the  marriage,  and  in  his  old  age^  when  the  estate  was 
oidy  L.5S7  Scots  of  rent,  burdened  with  L.8000  of  debt^  made  a  strict  taibde,  and  in 
the  subsdtudon  prefers  his  own  daughters  and  their  issue  to  Us  son^s  daughter^  limting 
heirs-male.— The  eldest  son  pursues  reduction,  and  the  defimders  repeated  a  proving  die 
tenor,  and  were  allowed  to  bring  a  proof,  which  was  remitted  to  the  process  of  induction;, 
•-^md  this  day  we  sustained  the  reasons  of  reduction  on  the  contract  of  marriage. 

No.  48.    1751,  July  25.    Sift  John  Douglas  against  David  DofTGLAS* 

Sin  Jo«r  pursued  reduction  of  » tailrie  made  by  Sir  William  his  fiither,  who  by  his 
contract  of  marriage  in  1705,  providing  the  estate  to  the  heirs-male  cS  the  marriage,  and 
the  heirs-male  cS  his  body  of  any  other  inaniage,  which  failing,  the  heirs-female  of  this 
marriage;  and  yet  by  the  tailrie^  berides  the  limitations  and  irritancies  contrary  to  the 
contract,  his  own  daughters  are  preferred  to  aU  the  dai^^iters  of  all  the  sons.  Kilkerran, 
OrcBnary,  sustained  the  reasons  of  reduction ;  and  this  day  on  »  redaimiiy  bill  and 
answers  we  adhered,  neai.  con. 

No.  44.    1751,  Dec.  17.    Case  of  the  Estate  of  Ceomarty. 

Claim  by  Gecnge  M^Keniie,  second  son  of  George  Earl  of  Cromarty  aittunted. 
He  chimed,  as  hdr  erf*  entail  made  by  old  George  Eari  of  ^romarty  to  the  forfritii^ 
perscm,  and  hrirs-male  of  his  body,  and  other  substitutes ;  and  for  himself  and  other  sub* 
stitutea  ^  general)  claimed  the  estate  after  the  death  rf  Jdin,  his  elder  brodier,  (who 
did  not  cUdm,  and  got  a  pardon  on  condidon,  I  fadieve,  diat  he  should  not  daim)  first 
.  on  irritancies  incurred  by  the  forfeiting  person  by  contracting  debts,  and  suffering  many 
adjudicadons  to  pass ;  2dly,  for  that  the  Earl  could  only  forfeit  for  his  own  life ;  and 
in  the  course  of  the  debate  insisted  that,  as  the  House  of  Lords  had  done  in  the  case  of 
Park,  we  should  determine  how  long  the  estate  was  forfdted,  and  when  it  would  not  be 
-forfeited  ;-«-and  compearance  was  made  for  Captain  M^Kenzie,  th^  £ar]>  brotbor,  as  n 
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r^mmnder-man,  atid  insisted  to  have  his  remmiider  Bustaiiiecl,  at  least  res&nei.  We 
ifiissed  George  M^Kenzie^s  claim ;  and  found  that  we  oould  not  judge  oi  the  light  of  the 
iTm6ter  substitutes,  for  whom  no  claim-was  presented' in.  thetrnames^ioserviMg  tethem' tabe 
heard  when  the  succeission  should  open- to  them  ;  though  we  tibou^t  even  llien  the  Par* 
liament  alone  could  relieve  them.     Vide  the  iifteriooutor  snbjoiiied  to  ihe^ 


No.  45.    1751,  Dec.  19.    Waltee  Scott  against  Heibs  of  Tailme. 


Bxa  WilUam  £<iott  of  Havdeain  I7Q5.Ui]lHed  bis  estate,  Imt  ^  gave  power  to  .die 
hmrs'of  lailioe  to  sell  part  of  :the estate  wilh  OEUnscsit  of  the  penona  nawied,  aad.after  ^ir 
death  of  the  >neact  three  hsm  of  entujil,  land  in  ^ease  of  the  auooessioii^s  devolvnag.to  hein^ 
who  iflhot^  have  estates  of  their  own,,  lie  iotfltged  them  to  tidlzie  their-  estatea  in  the  aaipe 
atrict  mann^,  and.addlliemio  hia  estate  with  .the  yameeonditMSis,  pmviaias^  ^.  In 
1734  the  estate  devolved  to  the  deceased  Walter  Scott  of  Hydiester,  who  i^>reeably 
to  Harden^s  tailzie,  made  a  strict' entail  of  h»  «wn  estate'  with'  the  bufd^n  x^  the  debts  h^ 
then  had,  whereof  he  made  up  a  list<of  .L.6100  sterling,  .besides  bairns  piovi^ons,  which 
were  then  very  small,  and  gave,  the  like  power  to.  bis  heirs  to  sell  part  of  his  estate,  with 
^sent  of  the  three  next  *heirs,  ibr  payment  tbexeof.  Hia  son  Walt^  has.  now^auccaeded, 
and  pursued  declarator  f^^st  the  Jieirs  of  entail,  of  his  powers  to  sell  part  of  both 
estates  for  payment  of  the  respective^  debts  affecting  them,  with  consi»it  as  in  the  tailzie ; 
and  for  ascertaining  the  extent  of  Harden^s. debts  when  his  &ther  aucceeded  in  1734,  and 
ef  the  father'addita  at  .that  time,  and  at. the  time  jof  his  death.  .At  £rst  some  of  the  heirs 
of  tailzie  made  opposition,  but  afterwards  dropt  it ;  and  the  Ordinary  in  the  Outer- 
House  pntHiouneed  .an  act  for  .proving  the  rental.and  value  of  |;be:laiids,to.  be  sold,  and 
the  extent  of  the  debts  at  these  periods ;  and  particularly  for  the  creditors  deponing  that 
ihey  were  st^l  subsisting,  which  was  done,  und  came  this  day'io  be- aidmqdin  presence, 
^he  debts  on  Harden  were  in  1734  about, L.SlOO,  and  lieonly  int^sted  4lMit  beemild 
sell  of'  the  old  Harden '  estate  to  that  extent.  He  proved^  hi^faiiierV'debto  iii  1794s 
whereof  the  father  had  subscribed  aHst,  Biid^  he-  also  'proved  his  .persKjpal'^tate-at'tfaat 
time,  and  the  balance  ivas  L.4^9  st^riing- of  debt.  He  aboiiroved'  that 4iisidabls< were 
at  his  death  L'9414,  but  his  personal  estate  was  then  L;4SS0,  «o'  the  balatice  waa-only 
X».4834,  which  was  less  than  the  balance  in  1734,  when  he-sneeeeded,  and  theMteeihe 
pursuer  insisted  that  he  had  power  to  sell  to  that  extent  of  the  Hychester  estate.  The 
President  thought  the  process  not  competent^l^forthat  it'was  a^cMsmtalieD.  iather  than  a 
jxrooess ;  but  in  that  tbe  Court  differed  from. him ;.  and  as  thia  flight  be  th^  subject  of  a 
«[uestion.  with  the  reQoote  heirs  many,  years « hence,  when  a  proof  of  the  subsisting,  debts 
jBlight  bedilScult,  we  thought  it- very  competent  .to  ascertwi  them  by  a  declarator,  as 
cweU  a?  the  Kent  .and  value  of  the  lands  to.be  sold^  and  ineniioned  ether  methods  of  doing 
4iie  sa^ne  thUig ;  -as.'pac^cttlarly  by  a  jak  of  apart  of  the  hinds,  and  tlie  purcha3cr  sus- 
|ia]iding  thje  }qrifes  \  which  9vaa .  the  ^^ase  .betwixt . tbe  Earl  of  Hopetoun  and  Hepburn  of 
Keith,  on  wbic^  thfy  gotj^tbe  ^4g>^<^  bo^h  of  this  .Court  and  of  the  House  of  Lords  \ 
or  by  c»ie  of  the  reinote  heirs  of  tailzie  endeavouring  .to  inlnbit  him  on  the  tailzie,  and 
kis  opposing  it  on  the  faculty  to  sell.  .  But  there  was  another  questi<Hi  of  greater  im- 
jpm'taQce  !f^  delicacy.    Xhelai^' Walter  Scott  bad  paid  and  totally  extinguished  sundry 
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of  Ilia  own  debCs^  ooBttttiMcI  la  hift  Ikt  1734 ;  and  theineasmi  of  the  baknces  bei^g  so  lai^ 
at  his  deadly  was  hy  ^viog  large  provioons  to  five  younger  children  of  L.50(X>  sterling  ( 
and  the  cfoestioa  suggested  by  the  President  was»  Wlietber  ao  heir  of  entail  payii^  and 
cfttinguiahing  part  of  the  debts  upon  the.entaijed  estate,  becomes  thereby  creditor  to  thai 
estate,  so  that  by  gratuitous  bunds  of  provision,  or  even  by  contracting  onerous  debts,  he 
can  again  charge  the  estate  with  debt  to  the  same  extent,  and  he  was  clear  of  opinion  that 
he  could  noL     I  was  also  of  the  sanie  ojnnion.     I  thought  an  heir  of  entail  was  not 
bound  to  apply  his  personal  estate  in  payment  of  the  debts  of  the  entail,  and  therefore 
might,  if  he  was  pushed  by  the  creditors,  take  assignments  in  name  of  a  trustee,  and 
then  ,they  would  be  still  subsisting  debts,  but  that  if  he  once  extinguish  them,  he  could 
not  again  rear  diem  up,  and  if  the  law  was  otherwise,  the  debts  on  an  entuled  estate, 
however  they  ought  grow  by  not*payment  of  interest  during  an  unfrugal  hcir^s  possession, 
yet  could  nefver  grow  less,  for  if  a  frugal  heir  piud  any  debts,  he  thereby  bec^une  creditor 
to  that  extent  on  .the  estate,  which  must  descend  to  his  heirs,  especially  if  liis  heirs-at< 
law  and  of  entml  were  the  sanie ;  and  I  thought  this  was  a  case  very  different  from  that 
of  Piilfnssif^  where  the  debts  on  the  entail  were  in  reality  jyever  dinnnished,  but  money 
borrowed  from  one  creditor  to  pay  another^  though  the  tailsiei^s  bonds  w^re  not  extant^ 
and  to  cutout  these  new  ci::editQrs  would  have  been  sanctioning  a  fraud,  and  yet  more 
ebtfeient  .fiom  the  due  of  the  Duke  of  Queensbenry,  who  purchased  a  feu  whereof  the 
superiority  only  was  entailed,  and  took  a  resignatbn  ad  remanentiam ;  and  from  that  of 
Sn:  Peter  Fraser  of  Durris'*s  creditors,  who  had  redeemed  a  wadset  and  paid  adjudicationa 
aifecting  the  entailed  estate,  but  were  not  debts  of  bis  or  of  the  tailzier^s.     However,  it 
carried  by  a  great  minority  that  he  might  sell  lands  to  the  extent  demanded* 

No.  46.  n92f  Judy  1.    SiB  Kekxsth,  &ec.  M^KsKz|£  against  Stewart. 

LoB]D  UoYSTON,  of  Gonsent  of  these  two  pursuers,  his  nephews,  obtained  an  act  of 
Parliament  for  sale  of  Boyston,  with  power  to  the  trustees,  therein  named,  to  apply  the 
price  for  payment  of  the  expense  of  the  act,  and  for  payment  of  two  great  debts  thereinr 
mentioned,  and  to  get  them  conveyed  to  the  purchaser.  Sir  Kenneth  and  Crerard 
M^Kenzie  now  pursue  John  Stewart,  Royston^s  grandson  and  heir  of  line,  to  account  for 
the  price  to  them  as  next  heirs  of  entail.  Answered^  the  price  exhausted  by  tliose  dtbt^ 
Ileptied,  they  were  fictitious  debts,  and  before  extinguished.  But  wc  found  we  could  not 
enquire  into  the  matter,  or  review  the  act  of  Parliament,  and  therefore  assoilzied.  Reversed 
tn  Parliament  14th  March  1754. 

(The  import  of  the  Lord  Chancellor'^s  speech,  refcri'ed   to  by  Lord  Elchies  as  stated' 
en  his  copy  of  the  appeal  case,  (not  preserved)  is  given  by  I^oril  Karnes  in  his  report  of' 
the  same  case,  Dict.  No.  164,  p.  7445.    The  report  as  in  die  Fac.  Col.  is  Dujt.  No.  65. 
p.  15,460.) 

No.  47.   1 752,  July  1.  Claim  of  Mercer  o^  the  Estate  of  Lcthinbif. 

Iw  1732  Stir  I^awrence  Mercer  made  a  strict  entail  of  his  estate  of  Lethindie,  in  favours 
«f  buaself  iHid  han-male  of  his  then  marriage,  and  heirs  of  their,  bodies,  whom  failing  to 
the  hfiUESrmaleof  bis  body  of  any  other  uiarriagc,  and  hdurs  of  their  bodies,  Mihom  failing  to 
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c^tain  other  heirs^  \ihiiii  was  recorded  in  the  Register  of  TaSi-MB  in  July  that  year.    la 
ITSfl  he  had  two  sons,  Lawrence^  and  the  claimant  Charles ;  and  tlien  execated  a  new 
procuratory  of  resignation  to  himself,  and  his  son  Lawrence,  and  longest  liver  of  thett 
two,  and  after  the  death  of  the  longest  liver  to  the  heirs  of  Lawience*s  body,  whiisfa 
failing  to  Charles,  and  hdrs  of  his  body,  whidi  failing,  to  the  same  series  of  beits  he 
had  named  in  the  former  tailzie,  with  and  under  the  whcde  limitations,  restriotkms,  and 
clauses  irritant,  specially  contained  in  the  said  bond  of  tuUie,  and  that  they  should  be 
contained  in  all  tlie  charters,  infeftments,  &c.  to  follow  on  the  said  procuratory  and  former 
bond  of  taHzie ;  but  did  not  repeat  them  in  this  last  procuratory  otherwise  than  by  the 
said  reference,  neither  was  this  last  procuratory  recorded  in  the  Register  of  Tailzies ;  but 
upon  it  and  the  former  tailzies  a  charter  was  expede  to  Sir  Lawrence,  and  his  son  and 
h^s,  whom  (ailing  to  Charles ;  and  the  limitations,  and  irritant  and  resolutive  clauses  in 
the  tailzie  17S2  were  all  inserted,  and  thereupon  Sir  Lawrence  and  his  son  were  infeft- 
Sir  Lawrence  died,  and  his  son  Lawrence  possessed  the  estate  till  1746,  that  he  was  oon-r 
victed  and  attainted  of  high  treason,  and  died  in  prison  without  issua     Charlea  dainidt 
the  estate  as  heir  in  remainder  by  the  j»ocuratory  1725,  agreeably  to  the  judgment  of 
the  House  of  Lords  in  the  case  of  Captain  Gordon.    Answered,  the  procuratory  1725 
was  not  recorded^  and  therefore  not  effectual  by  the  Act  1685,  and  fay  the  tailzie  1722  the 
daimant  nad  not  a  remainder,  but  was  called  to  the  suooesnon  only  as  his  elder  fafodier 
waS)  by  becoming  heir^^male  of  that  marriage ;  neither  could  the  charter  proceed  upon 
that  tailzie  1722,  ivher^  nrilher  his  brother  nor  he  was  named,  far  less  did  give  any  fee  to 
the  brother.    Replied,  though  by  the  law  of  Scotland  tailzies  were  ineffectual  against  sok 
gular  successors  without  being  recorded,  the  law  of  England  must  be  the  rule  of  ju4ging 
this  case,  where  recording  is  not  necessary,  and  by  that  law  he  had  a  right  in  remainder; 
nor  is  it  necessary  by  that  law  that  the  forfeiting  persoM  should  have  been  disabled  tb 
alien,  for  there  entails  can  be  defeated  and  dodted  by  fine  and  Teoovery,  and  yet  die 
heir  in  remainder  is  safe.     2dly,  Recording  the  procuratory  1725  is  not  necessary  by  the 
law  of  Scotland,  because  the  tailzie  1722  was  recorded;  and  if  an  heir  of  entail  were 
settiing  hb  estate  <»  his  eldest  son,  it  is  not  necessary,  nor  ever  practised,  that  that  settle 
ment  should  also  be  recorded ;  or  if  Sir  Lawrence  had  astigned  the  procuratory  1722  to 
his  son,  he  needed  not  to  have  either  repeated  all  the  limitations  in  that  assignation,  or  to 
reooid  it  in  the  Register  of  Tailzies.     Duplied ;  by  the  daimant^s  argument,  the  substi- 
tutes called  naminalim  in  simple  destinations  of  suooesnon,  would  be  heirs  in  remainder, 
and  safe  agmnst  the  forfeiture  of  the  institute ;  but  that  the  laws  of  Scotland  must  be 
the  rule  of  judging  of  our  land  rights  in  forfeitures,  as  well  as  in  other  cases,  only  it  must 
\te  by  analogy  to  the  law  of  England ;  that  in  England,  hdrs  of  entaO  were  saved  from 
the  forfeiture  of  the  tenement  in  possession  only  by  the  statute  dt  ionii  condUimaUbus^ 
which  made  them  unalienable,  and  continued  so  even  after  the  lawyers  had  devised  a 
method  of  doddng  them,  till  the  statute  of  Hen.  Y III.  that  made  all  estates  of  inheritance 
liMrfeitable^  but  with  a  aalvo  of  remainders,  so  that  still  the  foundation  is  their  not  being 
in  the  eye  of  the  law  directly  alienable,  and-Aerefore  what  is  directiy  alienaUe  in  Scot- 
land must  be  forfdtable,  for  where  it  is  so^  alienable,  there  could  be  n^  estate  created  to 
the  person  in  remainder.    2dly,  That  the  procuratory  1725  abne  was  that  on  wbic^ 
rettgnatioD  was^  or  eould  be  made,  though  the  reference  made  to  the  tailae  1722  was 


Etcims^s  NoTBs.]  TAILZIE.  463 

wammt  enough  tat  taking  into  fShiB  diarter  tbe  limitations  in  that  tnlzie,  and  therefore 
ought  to  have  been  recorded;  and  lOth  January  1751 »  (No.  17,  voce  FoRFSiTuas)  we 
ijiamJMAil  two  daims  founded  on  a  tailzie  of  the  estate  of  Sir  James  Kinlodi  Nevay,  for 
that  the  tailzie  was  not  recorded.  The  Lords  dismissed  the  claim,  because  the  procura- 
tmy  1725  was  not  recorded.  Renit.  tantum  Drummore  et  Kames.  For  the  interlocutor 
were  Frendent,  Mmto,  Strichen,  Murkle,  Shewalton,  and  I.  IGlkerran  absent  in  tbe 
Outer-House. 

No.  48.    1752»  Nov.  28.    M'CuLLOCH  of  Barholm  against  J^I'Culloch^ 

This  was  a  question  of  reducing  two  most  ridiculous  entuls  and  trust-rights,  whereby, 
excepting  a  small  aliment  to  the  heir,  the  rents  were  to  be  applied  for  many  years  for 
purchasing  other  estates,  and  entailing  them  in  the  same  manner.  We  all  agreed  to 
jreduce  the  whole  deeds,  and  remitted  to  the  Ordinary  to  allow  the  pursuer  if  he  pleased 
to  prore  the  reason  of  death-bed  agidnst  the  last  deed.  I  inclined  to  give  that  proof  first,^ 
tlMu^  I  agreed  in  ofnnion  as  to  the  other  reasons  ;  but  the  Court  did  as  above. 

Ne.  49.    iisa,  Dec  5.    Alexander  Leslie  against  Leslies. 

The  deceased  Findrasae  executed  an  enttti  of  his  estate  aSl  written  with  his  own 
hand,  and  probably  of  his  own  framings  with  irritant  and  resolutive  clauses,  and  died  in 
1739,  leaving  four  younger  sons,  all  hebrs  of  entail,  and  by  a  clause  in  the  entail 
empowering  all  or  any  of  the  substitutes  however  remote  to  oblige  the  heir  in  possesnon: 
to  complete  his  titles.  Thereupon  these  four  sons  ptu^ue  their  eldest  brother  to  complete 
them.  He  on  the  other  hand  pursued  a  counter  declarator,  cnr  rather  reduction  for  uncer- 
tainty and  perplexity ;  and  2dly,  to  have  it  found  that  by  the  entail  he  was  fiar  or  dis- 
ponee,  and  not  an  hdr  of  entail^  and  that  therefore  the  Hmitations  in  the  entail  did  not 
affect  him.  The  first  defence  was  founded  on  several  inaccurate  expressions  in  the  entiul 
in  certain  events  that  might  happen,  too  tedious  to  narrate  here,  but  the  eotaS  at  large  is 
bound  in  with  the  other  prints.  But  the  words  as  well  as  meaning  were  ptun  enougb,^ 
that  the  estate  should  go  to  his  four  sons,  and  heirs-male  of  their  bodies  tmafm,  and  fail- 
tng  them  certain  other  heirs  ;  and  it  Was  observed,  that  if  entails  should  be  set  a^de  for 
uncertainty  or  perplexity  as  to  some  events  that  migbt  happen,  very  few  would  stand  the 
test  As  to  the  other,  the  dispositive  clause  and  procuratory  were  indeed  to  such  heirs 
as  he  should  name,  and  failing  such  nomination,  to  those  four  sons  aud  heirs-male  of 
their  bodies  <ertaf  tin,  &c.  and  all  the  limitations  were  expressed  to  be  on  the  said  heirs  of 
entiul,  but  then  he  expressTy  reserved  the  fiill  and  absolute  fee  to  himself,  and  by  the 
preaniblie  and  severalothercTauses  of  the  entail,  it  appeared  plain  to  me  that  he  considered 
his  eldest  son,  the  defender,  as  first  heir  of  entail,  and  that  he  intended'  the  limitations 
on  him  as  well  as  the  rest  However  the  Court  was  much  divided.  The  case  was  rc^ 
ported  bgr  me,  and  they  repelled  the  first  defence,  the-  uncertainty  and  perplexity^  nx  to 
five,  and  the  Present  and  Strichen  did  not  vote.  But  the  second  defence  was  sustained 
by  the  Presidents  casting  vote,  24th  July ;  and  5th  December  the  Lords  adhered  to 
fcoth,  but  were  still  much  divided  in  both.. 
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No.  50.     1 753,  Feb.  9.    James  Hay  against  His-  Majesty's  Advocate. 


.> 


M&  Adam  Hay,  Minister,  Uulzied  his  lands  of  Aslead  to  Adam  Hay  his  grandson  by 
his  eldest  son  deceased  and  heirs-male  of  his  body,  whom  failing  to  James  Hay  his  second 
son,  with  irritant  and  resolutire  clauses  of  all  debts  and  deeds  to  disappoint  the  heirs'  of 
tailzie,  but  without  an  express  prohibition  to  alien,  or  irritancy  of  the  contravener'^s  right^^ 
upon  which  a  charter  passed  by  the  purchasers  of  the  estate  of  Mar,  superiors,  but  no 
infeftmeiit  wad  taken,  nor  the  tailzie  recorded  in'the  register  of  tailiirt.  '  Adam  Hay  th^ 
disponer  was  attainted  of  high  treason,  and  James  Hay  entered  his  chum  as  heir  of  entail, 
or  rather  as  having  right  to  the  remainder,  agreeably  to  the  judgment  of  the  House  of 
Lords  in  the  case  of  Captain  Gordon  touching  the  estate  of  Park.  Answered :  As  the 
tailzie  was  not  completed  either  by  infeftmeht  or  registration,  it  was  not  effectual  against 
creditors  and  far  less  against  the  Crown.  It  contained  no  irritancy  of  the  contravenerV 
right,  nor  even  a  prohibition  to  sell,  and  several  claims  have  been  dismissed  for  not  being 
registrate,  and  for  not  being  effectual  agsunst  creditors,  which  makes  a  material  difference 
betwixt  this  tailzie  and  that  of  Park,  which  was  completed  in  all  the  forms  requisite  by  the 
law  of  Scotland.  Replied :  When  these  claims  were  dismissed^  die  Court  diought  that 
these  cases  behoved  to  be  judged  aooording  to  the  law  of  Scotland,  and  therefore  sustained 
Captain  Grordon^s  claim  simply,  but  the  House  of  Lords  gave  a  different  judgment.  They 
thought  with  die  Judges  of  England,  that  they  must  be  judged  by  the  law  of  England, 
and  therefore  sustsuned  the  Captain^s  claim  only  to  the  remainder  after  failure  of  the  sons 
of  his  brother  the  forfeiting  person  ;  and  it  is  notour  that  in  England  there  b  no  register 
of  entails  nor  is  any  irritancy  or  even  a  prohibitive  clause  neeessary  to  complete  the  right  in 
remainder.  Sdly,  So  long  as  the  tailsde  remains  a  personal  deed,  it  is  good  against  credi- 
tors even  without  registration,  as  was  found  by  the  House  of  Lords  in  the  case  of  the 
estate  of  Denholm  of  Westshiels;  and  in  the  case  of  Iliccartdn  they  found  a  tailzie 
effectual  thought  it  contained  no  irritancy  of  the  contravener^s  right.  Answered :  The 
very  foundation  of  saving  remainders  and  reversions  in  England  is  that  they  oonsidei: 
these  as  a  separate  estate  in  the  lands  vested  in  the  remainder-man  and  donor  *  at  the 
very  first  constitution  of  the  entail,  and  which  never  was  in  the  heirs  in  tail,  and  which 
therefore  these  heirs  cannot  alien  or  prejudge ;  and  how  soon  the  estate  tail  is  spent  and 
determined  by  failure  of  issue  of  the  tenant  in  tail,  the  remainder-man  takes  the  estate 
not  by  descent  or  succession  to  him,  but  as  a  purchase ;  and  though  by  the  device  of  fine 
and  recovery,  that  is  by  certain  simulate  proceedings  and  judgments  in  Courts  of  lawj^ 
that  tenant  in  tail  may  dock  the  entail  and  bar  the  remainder,  yet  he  cannot  by  any  deed 
of  his  own  alien  the  estate  or  prejudge  the  remainder,  and  therefore  it  is  in  the  eye  of  law 
still  unalienable ;  and  as  he  is  not  heir  to  the  tenants  in  tail,  but  considered  as  a  stranger 
having  a  separate  estate  of  his  pwn  in  the  lands  quite  independent  of  them,  therefore  in 
the  act  33  Henry  YIII.,  when  all  estates  of  inheritance  were  made  forfeitable  (as  well  as 
by  28  Henry  VIII.)  when  rights  of  third  parties  were  saved,  among  these  remainders  and 
reversions  were  also  named.  But  that  cannot  be  applied  to  heirs  of  tailzie  in  Scotland, 
when  the  tailzie  is.  not  complete  in  all  the  forms,  and  when  notwithstanding  diereof  the 

^  Tbis  i«  emneously  printed  <<  donee^  in  the  corresponding  passage  of  the  text 
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forfeiting  person  could  by  his  deed  have  effectually  alienated  the  subject  To  the  second : 
That  in  this  case  the  forfeiting  person  was  abo  beir-at^law  to  the  maker  of  the  entail,  and, 
in  such  a  case,  to  make  a  latent  entail  not  completed  and  not  recorded  effectual  agunst 
forfeiture  would  make  it  almpat  impossible  to  forfeit  lands  in  Scotland,  especially  if  a 
naked  substitution  is  sufficient ;  and  the  cJaimant^a  argument  from  the  law  of  England 
would  go  solar.  But  sttch«  substitudoOt  though  it  were  conceived  in  the  aame  words,  is 
not  at  all  die  same  kind  of  right  in  Sco^and  as  it  is  in  England ;  which  hikppens  also  in 
odttT  kkdMUMk  fIrdMb,  Ift  '*<  cMijMM^fte  lo  %txitki  %M  We,''  wfauh  in  SebdiHid  gifies  the 
irfkile  ^  tn  4h^  lwrtihlriid»  fMck  wm^A  bit  fbdsSmA  kf  Ma  Msmni,  whereas  in  Eagiaad  k 
^Mdd  «rty  ftlrftk  Ike  Mfis  «>  Nfeftttlt  m  fitotknd  mtmedjMM  iaspoM  ma  mm$/ruotus 
€&aualia,  that  is,  the  property,  which  he  would  forfeit,  wteraaB  m  ^glalid  h  aiyiifesonly 
an  estate  for  life ;  atid  there-  was  one  case  anoe  the  judgment  of  the  House  of  Lords, 
whew  AiM  Om»t  diKtiitwi  the  xMol  iqrai  Ibe  like  olQeolikm  gf  uU  registratioii)  viz.^ 

Mercer  of  Lethindie.     The  Lords  dismissed  the  daim,  remit.  Dun,  Drummore,  ei  Kames. 

^  '  '  '  •      __      '    '  *      •         « 

For  the  interlocutor  were  I^resident,  Kilterran,  Millcm,  MTmto,  Murkle,  Shewalton, 
tVoodball,  Elchies.    Btrich^  did*  not  yofe. 

Kb.  51.  1758,  July  20.  .W.  Go»r)OK  agaimt  Ckeditoks  of  Cariatoh.   ^ 

Tn: ^meeliaiia  keve  were  Iwo;  fiitst,  Whelbir  William  Gordon  aremote  substitute  ia 
the  entail  of  Carleton  could  stop  the  proeess  of  sale,  though  the  succesaon  hafl.  nc^ 
devolved  to  him  ?  Sdly,  As  the  heirs  were  idlowed  to  contract  debt  to  the  extent  oF  half 
the  value  of  the  estate,  and  there  were  eipired  a4)udications  on  these  debts^  whethfsr  thaj; 
was  sufficient  for  carrying  on  the  sale?  And  there  was  also'  a  third  point.  Whether  the 
Ihitam  an^  flMli^e  daubes  w^  gaed  1^^  erMiilGCt,  tkcughthe  taiUeiMBiiat'on 
reociid,  it  being  tnade  bafere  tbe  act  Ute,  4M9d  ilift  Mdudmi^  «  psnooal  deed  ?  As  to  the 
last  we  teemed  to  Ixs^lhe^oi&nion  t:if  Ae  Jvrigmefit 

l)en}io1m  of  Westsbdh  tliiit  the  ttoiStatioiis  wette  efectud.  As  ta  die  tint,  I  obaenred 
that  if  we  found  WUfiom  6«rdmibad  tto  tide  to  oppoaa  die  «de,  imamit  iit  kastoesanfv 
his  right  entire^  whenever  it  should  accrue ;  and  I  doubtif  anybody  would  purchase  under 
mski  ttaiambaii^Q^  andtkaxfare  pnt  to  die  Bar,  Whether  thi^  woud  insist  «a their ol;)e». 
tion?  and  Mr  Lockbart  passed  Iran  il.  Then  I  observed,  that  if  the  debts  eontracted 
agiteaUy  to  the  tailzie  were  with  .the  interest  now  proved  above  the  value  of  the  estate'it 
might  be  sold  on  the  act  1681 ;  but  if  they  were  not,  an  cxpiledlegal  would  not  wanraui 
jTOcb  a  sale,  where  the  debts  did  not  exceed  the  value ;  for  even  when  the  estate  waa 
bankrupt,  if  ihe'legal  of  llie  adjudicatioii  was  euneot,  it  ^eeuld  net  i}SXL  Uie  apt  169ft)  have 
^een  flold^n  the  a^  l68l9>itfaout  the  debtor^s  oona^  And  therefore  we  reaoitted  to 
4ba Ordinary  to«B%«ise  as  to ih^  fiic^and  rgport  filst  November  1753  Adhered.    <Sef 

No.  52.    1788^  Aug.  a    IVIajoe  FoEB£0  AKB  MjS8  Majtlakb- 

See  Note  of  No.  8,  vooe  RsToua.    ' 


TEINDS. 


No,  1.  l7S5,Feb.5.  Heritors  of  Caldeb  o^m/ College  oi*  Glasgow. 

The  Lords  ddajed  the  first  point  as  to  the  lepnnfttioii  of  houses  lor  «  fuller  Bendi. 
As  to  the  second  point,  the  supemuiaerary  house,  adhered  As  to  the  thirty  the  reddendo^ 
of  multures,  adhered.  As  to  the  fourth^  mosaJeave  to  the  tenants  of  the  tenement,  tb^ 
Lords  superseded  for  a  fuller  Bench.. 

No.  2.    1 7S6,  July  7.  Trotter  of  Mortmilian  agaimt  Hogg  oTHiurcane. 

Tjie  Lords  foimd  that  the  apprising  being  of  the  barony  of  Hume,  <*  comprehending,^ 
fcc.  (then  followed  a  long  enumeration  of  lands,,  tnnds^  &c.)  carried,  right  to  all  tdnds 
inoorpcoiited  in  and  part  of  the  said  barony,  though  those  particulars  wore  not  contained  in 
the  special  enumeration  in  the  said  clause^  <*  comprehending^  &a  Thediqittte  wa^  about 
the  tdnds  of  Chaiterhall,  lying  in  the  perish  of  Fogo^  which  lands  were  no  part  of  that 
barony,  but  it  was  alleged  that  the  tdnds  of  that  whole  parbh  were  inooiporated  in  tlie 
barony. 

»  r 

'  '  '  ~.  ■  ' 

No.  8.    1786,  July  7.  Same  Parties. 

In  a  ^uadonthe  proof  beings  that  the  Uuids  weie  inqpvoven  by  indoung,  buil£ng  a 
Tillage,  of  the  dung  whereof  they  had  the  benefit^  and  by  bong  parcelled  amongjspnall 
tenants  imt  taadeso^n,  and  by  that  improvement  were  now  L*&  per  acre,  but  that  befiure 
that  improvement  they  were  only  worth  L.S  per  acre  and  no  more;  the  Lorda  Talued 
th«n  only  at  L.3;  iviwt.  Newhall  and  Soyston,  (who  waa  in  the  QbwTi) 

•  ■ 

No.  4.  1787,  Jan.  12.  Lyoix  t^^idd^gs^xmtkagamst'EAm^ 

«  The  Lords  found  vicaiage  tithes  though  once  due  might  be  lost  by  the  negative  pre-^^ 
spription,  and  theielbre  adhered  to  the  Ordinary'^s  interlocutoc^ 

Noi  5. .  1787,  Feb.  16.    SxEKE  against  EiNG^s  Collcoe  of  Aberdeen. 

The  Lords  aBowed  the  heritors  a  new  proof  that  the  cot>hoiises  were  maintained 
by  them  and  not  the  tenants ;  Sdly,  They  adhered  to  the  fermer  interiocutor  refusing 
deduction  on  account  of  the  mak^bam  and  kSns,  beoause  it  waa  mk  oK^nary  accommoda* 
tion  that  aB  the  tenants  in  that  country  had ;  Sdly,  They  also  adhered  as  to  refusing 
deduction  for  the  moss  that  is  likely  to  wear  out;  4lh)y,  They  alTowed  a  new  proof  of 
the  allowances,  given  by  tbe.heritinrs  to  the  othar  temmtsforpeats  bought  by  them ;  5thly, 
They  gave  a  deduction  on  account  of  the  heritable  moss-tnleranceji^  as  the  same  was  proved, 
Tix.  L.4&.  Scots, 
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No.  6.  1737,  June  15.    Gabden  of  Lawton  against  Minister  of  Bare  v. 

Thx  Loids'  adlMfed  lo  their  former  inteiloeutbr,  finding  that  the  petitioner's  lands 
though  a  feU'holdiog  of  the  Ciitertiaa  order  were  not  teind  firee,  (the  tnterloeutorwas  re^ 
pelling  his  defcnoe  ibnnded  on  the  charter.)  There  was  no  reasoning  on  the  Bench.  But 
Amiitiwi  andTi  hi  priTttf  fimTftriistiiwi  afttn'n'^j  agreed,  that  if  thejr  were  free  before  the 
Befonnatioii  there  is  nothing  siace  to  make  them  hable,  and  it  is  no  inconsiderable  aigu- 
meiit  of  the  then  opittion,  that  this  charter  be&re  the  Refononadon  disponed  expressly  the 
ibcHMe  gmiaktf  thou^  faj  the  oonstitutions  of  Pope  Innocent  III.  and  Adrian  IV.  neither 
ihcy  thimiflfcs  had  any  pnvikge  as  to  sudi  bnds,  nor  could  they  communicate  it  to 
fli^liBuirs.  But  whrt  diffciiltai  both  was,  that  didr  famds  had  immemorially  paid  tea 
nerics  of  tcinds.    But  die  genend  point  is  still  undetennined. 

No.  7*    1787,  July  87.    Eael  of  GaixowjlT  against  The  Heritors  of 

Whitburn. 

The  Lords  would  not  give  any  interlocutor.  Whether  in  giving  the  jNrorogation  an- 
Bualrents  should  be  aUowed  for  the  payments  made  by  the  Earl  or  not,  no  such  interio- 
cutor  having  been  ever  pven  hy  any  of  our  {nredeoessors,  though  the  prorogations  com- 
monly exceeded  such  payments,  and  even  compound  interest  of  them.  And  most  of  us 
thought  were  that  point  to  be.  determined,  interest  ought  to  be  allowed  (f^Uer  quo» 
Amiston;)  but  as  without  counting  interest  the  Ead  would  be  r^mid  in  between  eight  and 
nine  years,  and  with  interest  in  about  98  years,  we  gave  him  a  prorogation  fiom  the 
expiry  of  the  last  tack  to  this  day  and  for  19  years  more,  which  was  in  whole  about  23 
years,— 28d  June.— July  87th  Adhered. 

No.  8.    1 7S7»  Dec.  7.    Me  Andeew  Aeeot  against  Deiiipster. 

Ths  Lords  found  the  defbiders  lands  teind  five,  thou^  hti  charter  ooa  decMau  uu^am, 
which  seemed  to  be  the  ordinal  charter,  was  dated  only«in  IbSS ;  and  were  of  opumm 
that  our  lawyers  have  been  in  a  mistake  in  fixing  the  Lateraa  Council  as  a  period,  iwni. 
CON.,  only  Stridien  doubled,— SOth  June  1736. 

In  this  question  of  domais  mc&ms  where  the  chartpr  was  no  earlier  than  1558,  the 
Ixvrds  adhered  to  iheir  former  interlocutor  of  30th  June  lT36(fiiod«tde)  finding  the  lands 
teind  firee^  and  thou^t  the  council  had  nothing  to  do  in  this  question  of  iedKut  mcImms.- 
N.  B.  We  had  now  with  us  CuDoden,  President,  and  Amiston,  who  were  not  Judges  at 
the  fisrmer  interlocutor,  but  were  dear  of  opinion  of  the  interlocutor,  and  indeed  we  were 
all  unanimous  except  that  Drummore  did  not  vote  because  he  had  not  read  his  papers. 
Ommno  tdd.  DirleUm,  D.  889,  88th  January  1675,  (Digt.  Na  101.  p.  15^717.) 

No.  9.    1788,  June  S2.     SiKCLAifi  of  Freswick  against  Geoat  of  Wai«s. 

The  Lords  ordered  the  petition  to  be  seen  as  to  the  all^^eance  that  the  heritors  ujv 
lifted  from  the  tenants  the  teinds  ^pso  corpora^  or  a  certain  duty  in  name  of  teind  duty, 
and  refused  as  to  the  rest 

3vt 
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No.  10.    1 7S8,  Dec.  6.    Sir  John  HusTe  against  His  Vassals. 

In  a  question  betwixt  Sir  John  Hume  of  Manderston  and  some  of  his  vassals,  ocnw 
cfernilng  the  import  of  the  daiise  in  the  mA  tfH%  anentharitaHvlio  Inu)  right  to  slodc 
and  teind,  and  afterwards  fened  the  stock  or  lands  witbout  the  teiod^  8br  Jobti  htting^ 
pursued  a  reductioB  of  a  decreet  of  sale  bbtatntd  a^|Mii«t  him  hf  diMe  Van»l%'  and 
founded  his  reductioii  on  the  above  act^  asd  ffar  proving^  in  tenM  tficfedf^  proAtoed  m 
diarter  in  the  record,  aane  1618,  coatainui^  the  lands  aind  tdbdi,  Wiieraali  the  vassafe 
fHTodiiced  no^durter  older  than  lfiS8,  but  wftidt  appeal^  net  't^W  ane^liial  ehai(er» 
but  to  hav«  pfoioeeded  upon  the  farmer  yasiul^  rcsignatfon ;  the  ^ppitioi^  imsi  'Whether 
k  was  inciunbent  on  the  tassals  to.piodiMtelheiri*igh«d(AMV|er,4t'l^ 
that  produced  bjr  Sir  John,  Hnme,  or  if  ffir  John  ought  (K^pRNPeitt  what  time  the  teiade 
were  first  feued,  that  it  was  after  Vm  charter ;  and  the  Loedsireeeof  tfcia  iM  bpudon^awi 
therefore  found  the  reason  of  reduction  not  proven^  SOth  November  1737,  Bui  afteiw 
wards  altered,-—!  think  J&A  Deoemhee  ITSSl 

No.  11.      17S9,  Jap.  10.     The  Heritobs  of  the  Pawsh.  ob;  Foipiv 

Competing. 

In  this  case,  most  of  iis  ^:reed,  that  if  HuCfon^s  right  to  the  II  bolk  teindsont  of 
MortonhalTs  ^nda  was  perpetual,  then  those  behoved  to  be  aKoeated  before  what,  w^ 
call  heritable  rights,  tbat  is,  rights  m  heritors  x>f  the  lands  to  theii:  own  teiods ;  \mt.  what 
created  the  great  difBcukj  was^  that  the  beritor$^  right  was  hy  the  decreet-arbitral  df-^ 
clared  preferable  to  MortonballX  J^t  it  was  of  its  own  nature  redeepaafaje,  being- ouLj  % 
right  in  security  of  a  sum.  of  money,  and  Mo^ixinhitllx  the  heritor  qf  the  land$y  had  uu^ 
doubtedly  the  right  of  reversion.  But  th^n  as  the  redemp^ra  i909ey,  27Q0  i^rks,^  was 
beyond  the  value  of  the  subject,  we  considered  it  in  efiect  a  perpetual  right,  for  we  had 
no  regard  to  the  ratification  and  disposition  obtained  from  Earl  Hoi^e  hy  JVIortQphidJ^ 
and  therefore  fimnd  these  11  bofla  should  be  allocated  before  the  heritabfe  rights.  And 
as  16  the  old  etipmd,  aisee  this  was  a  cenrpelntioii  of  the  heritoas  aMong  thieisccl^es,  Ve 
(mmi  that  ihovg^  this  was.  aaaori§iB|d  londify^  tbeeU  vtipaui  efaeuldbeaUewtadBeeard- 
mg,  to  Qmtagmmt  nas  of  payaseat;  which  perhi^-^s  ttiefiest  tine  it  w%»deeided  m 
these,  and  would  not  hold  where  idl  the  teiikk  wore  ia  lhetituisr*)i  haaids,  andass^^aed 
hy  him  in  pajoMent  of  attend  as  he  pleased.  On  theftnst  poini;  we  wieve  pcetly  mach 
dbvidefll,  hnt  in  tl|e  last  we  were  paetty  iiaaniouNM^  exeepli  JLmhtoit  abnew 

No.  12.    |74iG^  July  ia*    JiVKK  9^  tkm0l.JiM^  qjgOP^  Q9WM!m^ 

At  last  the  Ijmi^  deterflKned  the  (fiffleuitqiieBUa»eaihe  ae^f  fl88>  the  mteefWKing 
ihbeswl^eBe  the  psvsOHMige  and  vicarage  aiw  sepanale  henefiees^  aM  neither  ef  Aena 
ever  dra^,  h\fi  stock  and  tctnA^  poi^sassed  1^  l^  leaanla  fiar  a  jaiat  Aify,  and  aeiMil 
silver  duty  immemoriaHy  paid  toi  vicarage.  I  thought  the  parson  could  have  no  benefit 
}kytbesmlbi$^^th^^doaanig^  aapaiale 

from  the  stock,  behoved  to  be  proven;  and  tliough  I  bought  tbec^s^oT  th^heiilprs 
An^ourable  ui  the  eye  of  the  law,  and  would  have  made  the  rent  the  ruTe,  if  it  oout;!  hare 
heen  proportioned  betwixt  the  parsonage  and  vican^  according  tq  their  true  worthy 
without  regard  to  the  small  Ticarage  duty^  yet  I  thought  that  could  not  be  extricatedj^ahd 


tli^rdbce  thought  the  yaloes  of  both  behoved  to  be  proven  separate  from  the  stock.  Howw 
eveTj  the  Lords  found  that  the  5th  part  of  the  rent  was  the  tithe  p^r:soBf^  and  vicarage.. 
2dly,  That  the  vicarage  duty  behoved  to  b^  deducted  from  that  5th,  and  (he  remainder 
was  aD  parsonage  tithe.~-llth  July  1739. 

The  interleeutor  bmog  reclaimed  ag^ASl,  came  to  be  considered^  16th  July  1740^ 
when  we  adhered ;— and  indeed  upon  considering  the  decreets-arbitral  in  1689,  I  was 
more  and  more  confirmed  in  the  interlocutor,  and  that  the  several  valuations  spoken 
of  where  teinds  were  drawn,  were  meant  a  valuation  of  the  teinds  separate  from 
the  stock;  but  the^ separate  valuation  mentioned  in  the  end  of  the  act  1638,  where 
ther«  ai«  dMbmit  l^ubn  of  the  pprapiwige  mi  ^i^arage,  (for  wbicti  oase  no  provision 
«aa  madie  by  the  de^u'eetMurbiiral)  was  me^ot  aply  to  distinguish  the  v^ue  of  thf 
pagBOMgf  fixxQ^  th^  yififnga ;  and  that  in  all  cfses  the  beritor  should  pay  a  fifth  part  oF 
iim  vtsitfiNr  U^  papipniige  and  vicm-QIge ;  wd  t;he  d^re^U^  bear  expressly,  th^t  the  King's 
ta^  wb(W  tbf  (?i9d  vaa  d^awo*  wa^  given  in  ordter  to  bsuig  ix  ais  uaar  ^b  poss^b^  to  ft 
ffib^ffart  of  tb^  ra«t  ttiat  viight  h^  p^id  D^  sto^  a^d  teinds^  apd  thfM;  the  heritor  can  have 
IM»  M^  by  th^  fniiaUBC^  of  the  vicarage  taind-duiy ;  mA  i^y  all  |h^  incpnvpnienc;^ 
IPaiitiqOfd  m  A#  pftitiw  ^iw4d  fqui^y  b(44  if  the  j^rspjiage  a^^  vicaj:9ge  y^^n  b^t  09^ 

kaDfifififi. 

No- 18-    1 740,  July  — .    Viscoxtnt  PiaiMROSE  against  Sib  J.  DALRYAfPLE* 

I  iCfi^  ihfap  IHNP^ca  ^h^9y  because  qf  th^  peiwvials,  prettiy  full  i^n  the  autho- 
rity and  efiect  of  a  valuadon  of  the  sub-coynmissions  not  approven  by  the  ^  Court  of 
Commission.  In  this  case  we  thought  that  odd  sort  of  decreet  of  die  Commission  to  be 
nothing,  and  found  that  there  was  no  decreet  of  valuation,  reserving  to  the  her^r  yet  ta 
insist  ibr  appfobation  of  die  report  of  the  sub-eommissioD  as  accords.— «16lh  July  1740i 

j¥.  B.  4th  Aeeember  1T40.— Yesterday  in  the  CommisnOQ  en  the  qpeatieia  betwixt 
Lord  Primrose  and  Sir  John  Dalrymple,  the  Lords  waved  determtniiig  Ike  questioR 
whether  a  report  of  the  Bub-eomroissioBt  not  approved  can  prescribe  so.  as  a  prooesa  of  ap^ 
probatbtt  may  net  be  pursued  aftn  40  years,  though  posscsiOon  haafoUowed  agrwably  to» 
the  report,  t.  e.  the  titular  never  drew  the  teinds,  nor  any  duty  higgler  tha&  that  re- 
ported  by  the  Shib-Committee.  Amiston  thought  the  action  preserijied ;«— but  the  Ceuil^ 
thought  it  oTgreat  ioqportance  setting  aside  all  the  old  reports,  ami  though  sevecais  have: 
been  not -many  years  ago  aj^roved.. 

No.  14«.    1740,  July  25.    Douglas  against  MiNiSTBii  of  St.  MuMfia 

In  this  ipodifiqatipn  and  locality,,  a  question,  occurred.  Whether  converted  services 
should  be  computed  in  valuing  teinds?  There  were  tliree  classes  of  them  ;.  one  whereby 
Ab  master  had  the  optkn  f  f  the  ipm  car/MPa»  the  servy^-es  or  icoi^versitin.  Sl^ljb  Wbei« 
the  tenant  had  the  option.  And  Sdly,.  Where  there  was  no. option^  ()(>;  a  car^ii^  nsqt 
stipulated'  in  place  of  services  formerly  due.  There  was  no  question  as  to  the  second, 
where  the  tenant  had  She  <qptian»  tket  ihey  Qould  not  be  st^d-  The  Cqtift  w^  ati^p  yf 
tlic.  same  opinion  as  Xd  the  i|irst,.  wh^re  the  ni(is^r'  had  the  option.  Amiston  was  of 
opinion  even  as  to  the  tliird,  that  where,  it  apjp^ared  that  a  part  of  the  rent  was  on  ac 
eount  of  services  that  had  been,  due  out  of  those  lands^  and  no  fraud  qualified,  that 
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nckher  could  that  additional  rent  be  stated ;— and  the  Court  went  into  that  opioioB 
without  any  decision,  notwithstanding  of  the  oontnirj  dedaon,  that  the  petitioiien  them^ 
sdveSy  Dornockfly  ad^nowledged  in  the  case  of  the  Minister  of  KirlnmL 

No.  15.  1 740»  Dec.  3.  (4.)  Si£  John  Dalbymple  agaimt  Loed  Pshoiose. 

See  Note  of  Na  13,  mpra^ 

No.  16.    1742,  June  16.    Balfoue  against  Officees  of  State. 

Trinds  being  erected  in  favours  of  the  Duke  of  Lennox,  Balbimie^s  author^s  bought 
hb  teinds  from  the  Duke  with  the  King^s  consent,  vid  ki  1689  and  in  1636,  the  Kmg 
having  bought  the  teinds  from  Lennox,  heannaxed  them  in  that  year  to  tlieKshopridLof 
St  Andrews.  Now,  in  localBng  a  stipend,  the  question  was,  Whether  the  same  should 
be  laid  upon  Ballnmie,  notwithstanding  his  heritaUe  rq^ht,  agreeaUy  to  die  decisian  of 
Amgask  in  17,14,  or  if  the  Bishop^s  teinds,  now  in  the  Crown^s  huds,  should  be  first 
allocated,  agreeably  to  the  dedsion  9th  February  1734,  in  the  case  of  the  Parish  ef  Nea- 
thom,  and  it  carried  first  to  allocate  the  Bishop^s  teinds.  Can,  were  President,  Boystai, 
and  Balmerina  Pro  were  Justioe4^1erk,  Minto,  Drummoie^  Stridien,  Momi^  Leven, 
d  EgOj  ei  Dun.    Absent  Amiston,  Haining^  and  MurUe,  and  Kilkenan  did  not  vote. 

No.  18.     1744,  Feb.  1.     DuKE  of  Buccleuoh  agaimt  Feuaes  of 

Dalkeith. 

■ 

The  question  was  in  a  valuation  of  the  tithes  of  the  feuars  of  Dalkdth,  whether  any 
deduction  ought  to  be  from  the  rents  on  account  of  the  dung  of  Dalkeith,  whereof  the 
town  oould  at  pleasure  deprive  them,  for  which  deduction  no  less  than  seven  judgments 
of  the  Court  were  quoted  in  the  papers,  from  1698,  and  even  before  it,  to  1786,  and 
others  later  upon  the  same  reason  in  law.  However,  it  carried  by  the  Pierideot^s  casting 
▼ote,  no  deduction.  Armston,  who  was  agfunst  the  interlocutor,  seemed  surprised  that  the 
Duke^s  Commissioners  judged  in  this  question,  and  there  were  three  of  them  for  the  inter- 
locutor, 1st  February  1744.  80th  June,  We  altered  the  interlocutor  of  Ist  Febniaiy  last, 
and  found  the  feuars  entitled  to  a  deduction  on  account  of  the  dung^  and  remitted  to  the 
Ordinary  to  hear  on  the  quantity.  Con  were  President,  Boyston,  Minto,  Dun,  Murkle. 
Pro  were  Drummore,  Kilkerran,  Monzie,  Amiston,  el  ego.  Strichen  did  not  vote.  6ch 
February  1746,  Altered  by  Presidents  casting  vote. 

No.  1 9.  1 744,  June  20«    College  of  Glasgow  against  SiE  J.  Maxwell. 

Found  that  use  of  pa^ng  rental  bolls  could  not  hinder  a  process  of  valuatira  accord- 
ing to  the  present  rent 

No.  SO.    1744,  Nov.  17.    Si&  Robert  Gordon  i;^tftM  Dxtkbar. 

NoTwiTHSTANDiKG  that  thcsc  lands  had  neyer  been  set  for  a  joint  rent  stock  and  teind, 
but  the  teinds  bad  always  been  drawn  while  under  com ;  yet  in  respect  there  was  no  suf- 
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evidence  of  Ibe  drawn  teind  (albeit  it  was  in  part  owing  to  the  heritors  turning 
the  grounds  into  grass,  and  keeping  them  aO  so  from  1736,  and  a  great  part  of  them 
from  1732,)  yet  we  thought  his  valuation  could  not  stop  on  that  account,  and  we  valued 
the  teinds  at  a  fourth  of  the  rent  of  the  stock,  which  however  we  were  sensible  behoved 
to  be  short  of  the  true  value  of  the  drawn  teind  with  deduction  of  the  Eing'^s  ease,  as  it 
must  be  in  all  grounds  that  are  not  able  to  pay  a  rent  equal  to  third  Und  teind,  which 
very  few  lands  in  Scotland  are ;  and  here  the  defender  the  titular  insisted  that  he  had 
proved  by  the  opinion  of  the  tenants,  that  the  drawn  teind  was  equal  to  the  whole  rent^ 
2td  February.    7th  November  1744,  Adhered  unanimously  except  Amiston. 

No.  21.    1744,  Dec  5.    College  of  Glasgow  against  Sir  J.  Maxwell. 

The  first  question  was  concerning  large  grassums  regularly  and  immemorially  paid, 
vis.  L.8400  for  a  19  years  tack  of  a  farm  of  L.560,  and  400  merks  for  L.160  rent,  and 
the  Lords  ordered  a  10th  part  to  be  added  to  the  rent ;  though  in  small  grassums  the]f 
would  have  been  of  a  different  opinion.  Next  as  to  costly  improvements,  by  building 
new  faniiohouses,  dikes,  ditches,  and  planting  hedges,  which  cost  L.2500,  and  riused  the 
rent  fnm  L.48,  with  27  acres  of  muir,  to  about  400  merks  for  several  years,  and  they 
are  bow  worth  only  200  merks ;  and  the  titular  iniristed  that  he  was  already  repaid  those 
expenses  by  the  increased  rent ;  which  the  Lords  repelled,  and  ibund  that  none  of  the 
inereased  rent  arising  from  tliose  expenses  should  he  computed  in  valuing  the  l«nds»  and 
therefore  valued  the  old  little  farm  at  L«46,  and  the  muir  at  Is^  per  acre.  The  third 
question  was  anent  dry  moltorey  payable  to  tbe  Bishop  their  siq)enor  by  their  charters  ; 
and  the  Lords  found  that  the  dry  miuljture^  ought  to  be  deducted  from  the  rent,  5th 
December.  6th  February  1745,  Adhere  to  the  last  as  to  lands  not  then  thirled  to  any- 
miU,  but  none  of  the  lands  thirled  to  Sir  John'^s  mill  of  Pollocksbaw. 

No.  22.    1744,  Dec  1, 12.    The  Duke  of  Roxburgh  against  Scott. 

'    Tax  Minirter  of  Mow  and  Morbottle  haviag  m  1635  obtained  decreet  of  valuation  of 
the  teinds,  and  a  modification  of  the  stipend,  upon  which  two  decreets  were  extracted  of 
the  same  date,  the  first  finding  thai  such  was  the  tiue  extent  of  the  teinds  then  and  iij; 
ail  time  coming;  it  was. objected  that  a  Minister  had  no  title  to  pursue  a  valuatiou  to. 
ai^  other  eflRect  than  to  obtain  a  modification  and  locality^  but  not  to  bind  the  titular  and 
the  heritors  in  questiims  among  liiemselveft;  and  so  we  found  20th  June  last    But  upoii: 
reclaiming  bill  and  answers,  and  a  hearing  in  presence^  we  this  day  altered,   and  repelled 
that  objection  unanimously  except  Amiston,  (and  the  Bench  wuis  full ;)  and  tlje  clause  in 
tile  act  1633,  especially  with  theaddition  in  the  commission  l&il  >  ^^  that  the  valu&tipn  of  ilk 
parish  be.  closed  befisre  modifying  stipends,^  and  which  was  left  out  of  all  the  subsequent 
acts,  had  great  wei|^t  with  u&    And  though  the  Minister's  interest  e^.tended  indeed  no 
farther  than  hi&  stipend,,  yet  it  appears  that  the  King's  Advocate  in  the  high  commission^, 
and  the  Pro^iator-flscal  in  sub-commissions,  were  in  use  to  pursue  valuations  not  for  the 
King's  interest  in  the  annuity  only,  but  to.  bind  titular  heritors,  and  all  others  concerned' 
^t  were  called,. 
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Ko.  23.     1 745,  June  26.     RIiKiSTEft  o)t  MoEfiOTTLE  agaiiuft  Moift  of 

Otteebuen. 

Found  tliat  a  personal  disposition  without  inSfefhn^dft  is  ii6  miffidelit  %ill6  of  ^ptesssA^ 
tion  of  teinds,  where  they  are  conveyed,  and  hg^  onSljr  as  a  cdns^q^H^etidfe  df  •  ^lUMnag^ 
or  such  other  right,  not  a  tack. 

No.  24.    1747,  July  15.    Maxw^lL  Cigamt  ptrKE  01?  QtJfeEmBEisity. 

In  a  i^uatioti  of  tdinds,  psrsomge^  and  viearvgf;,  foimd  that  ndrdier  converted  hetia 
nor  chickens  were  to  be  counted ;  nor  the  cess  whereof  the  tenants  were  bound  to  relieve 

•  - 

the  heritors.     Iki  this  last  I  gave  nb  opinion. 

No.  25.    1 747,  Dec.  2.    LoeD  Munzie  against  Tfife  OffiCfiM  of  St atk. 

"We  sustfloned  a  process  for  appn^batkm  of  a  y'altotion  by  the  salMbmnussion  in  1680, 
and  repelled  the  particular  dhgectiolis  to  lliast  Vakurticft},  'and  Mmkteid  Id  tfafe  OrdMuonf  to 
proceed  accorditigly.  AreftsUm  said  he  had  l»n£^  k  «>btani»fl^  iSat  ftrst  jiaignentB  wf^ 
proving  of  tfaests  valuations,  yi^  ST  the  matter  were^ntktt  he  womid  be  i>f  adifevnt 
opinion,  tn  this  laist  I  agreed  with  him.  But  there  had  been  too  namypleDedmtajKMr 
to  go  back ;  for  in  the  last  ctoe  ^uoited  bcftwixt  Murrtty  «f  l?hili|lMn^  tml  Lord'Bian* 
tyre,  dOth  July  1746,  which  I  have  tuenkted  to  ttfttk,  but  wliere<^  I  keep  die  papota, 
^&e  was  a  oondescendeMceoTUb  tess  than  11  ^  18  fiMn«r  judgtneMi  appimiagtff  sudi 
valuations. 

No.  26.    1 748,  July  5.    Ceebitobs  of  Tillibole,  Competing. 

Ov£  Dunning  having  purchased  a  parcel  of  lands,  part  of  it  barony,  from  HalKday  of 
Tillibole,  whereon  he  was  infeft,  T^bble^s  <di»dit<M  pursuing  a  Tanking  and  safe  wfaettib 
these  lands  were  included,  the  purchaser  ieqf^Ued  to  have  them  tftmck  out  llwfe  mis 
no  opposition  as  to  the  lands,  but  only  as  to  the  tdndft,  as  to  which,  though  thej'wen^ 
not  expressly  disponed,  the  purchaser  gave  p-etty  convincii^  evidence  that  Ihey  were 
intended  to  be  sold,  viz.  that  the  price  was  22  years  purdiaseof  the  whole  rant,  that  tba 
tenants  tacks  were  asagned,  that  the  sdler  was  bound  to  rdSeve  tfae  buyer  of  lygoaja 
stipends,  a|id  4to  no  demand  for  teinds  from  1711,  the  date  of  the  sale.  But  my  i£fll* 
culty  was  that  this  was  a  question  with  sbgular  successors,  viz.  creditors,  thtat  teinds  re** 
quired  a  separate  infSdftment,  and  that  an  express  ^spositktt  of  ^dnds  would  not  be  poe* 
ferablfe  to  them  if  diey  were  first  idSeft.  This  was  advised  July  ftdi»  when  I  was  in  the 
t>uter-House,  and  I  know  not  how  my  ^liffieulty  was  reraoml,  fbr  it  had  been  ^elq^ 
Several  days  liU  the  Ordinary  should  oonmder  the  infeftments  bodi  of  Tflfibole  and  tke 
creditors.  However,  the  Lords  found  that  the  pinrdiaser  had  rtf^t  to  the.  teiiid%  and 
ordered  them  to  be  struck  out  of  the  sale. 
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No.  27.   1 748,  July  1 3.  Oliphant  of  Bachilton  against  Smith  of  Methveri, 

The  Lords  found  that  we  could  not  approve  of  a  valuation  by  a  sub-commisfflon  of  a 
commission  appointed  by  the  Parliament  1441  >  because  of  the  act  rescissory  15th  1661, 
notwithstanding  the  moIvo  in  that  act,  and  in  the  61st  act  1661. — 13th  July. 
'  The  Lovds  having  13th  July  last  refused  to  approve  of  th«  valuation  of  a  sub^oommis- 
sion,  they  the  same  day,  on  repart  of  KtHoerran,  Ibund  Oliphant  liable  for  40  years 
bygpne  teinds,  and  found  the  rent  proven,  notwithstanding  the  Minister's  discharges 
acknowledging  payment  of  certmn  sums  and  victual  as  proportion  of  teind,  which  we 
thought  v^ry  different  from  the  case  of  Denny,  whose  receipts  Jbore  in  full  payment  of 
teiuds ;  and  here  there  was  a  decreet  of  locality  in  1650  recorded  in  our  books  in  1732 ; 
and  this  day  we  adhered  as  to  repelling  the  defence  on  those  discharges*;  but,  as  to  the 
extent  of  the  rent,  found  so  far  as  the  pursuer  had  pn>ved  the  rent  that  must  be  the  rule, 
but  where  he  had  not  proved  for  any  of  the  years,  that  for  these  years  the  old  valuation 
in  the  sub-commission  1613  must.be  the  rule,  reniL  Eilkerran,  Tinwald^  ttmc,  6th 
November.  6th  December  Adhered.  6th  July  1749,  Find  the  rent  not  proved  before 
1731,  therefore  the  old  valuation  must  be  the  rule  till  that  time. 

Na  28.    1 749,  Feb.  15.     Sm  William  Dalrymtlc  isffainsl  Eabl  <5t 

ROSEBEERY. 
•    We  refused  to  recdve  a  petition  complaining  of  an  interlocutor  pronounced  by  us  m 
January  1743,  because  of  the  long  delay  in  reclaiming,  though  we  had  no  eipress  act  ia 
this  Court. 

No.  29.  1749,  Nov.  8.  Oliphant  of  Badiilton  against  Smith  of  Methven. 

See  Note  of  No.  27,  mtpra. 

No.  29.*    1750,  Jan.  17.    SiB  ROBERT  GoBBON  against  Dunbab. 

Ik  localling  a  stipend,  a  proof  being  adduced  of  the  value  of  drawn  teinds,  the  patioi^ 
^T  Dunbar,  allocated  the  whole  proven  value.  Sir  Robert  insisted  he  behoved  to  have 
deduction  of  a  fifth  as  the  Eing'^s  ease.  Answered :  That  is  only  in  the  case  of  the  valua- 
tion and  sale  of  teinds,  but  not  in  a  locality.  We  unanimously  found  him  entitled  to  the 
King^s  ease.  Lord  Duffus,  author  by  progress  to  Mr  Dunbar,  anno  1697,  sold  to  Sir 
Robert  Gordon,  the  teinds  of  part  of  his  lands  for  payment  of  2d  to  the  Minister  in  full 
of  stipend  in  all  time  coming,  with  absolute  warrandice,  and  obliged  him  to  cause  the 
^linister  ratify,  and  gives  himself  absolute  warrandice.  Mr  Dunbar  l^d  a  part  of  the 
stipend  on  these  lands  propcN-tionally  with  his  own  lands.  Sir  Robert  objected  that  he 
could  lay  none  because  of  his  dispodlion.  Answered :  The  disposition  is  no  better  than 
a  decreet  of  sale,  which  gives  indeed  an  heritable  right,  and  therefore  liable  equally 
with  the  patrons ;  Sdly,  The  warrandice  only  personal,  not  good  against  angular  succes- 
sors ;  Sdly,  No  infefbnent  on  the  disposition,  and  therefore  not  good  against  him.  The 
Lords  repelled  the  objection,  chiefly  on  the  two  first  grounds ;  but  some  of  them  doubted 
of  the  third,  notwithstanding  a  decision  I  quoted  26th  June  1745,  Minister  of  Morbottlp 
and  Moir  of  Otterbum,  (No.  33,)  where  we  found  that  a  personal  disposition  of  teinds^ 
not  being  of  a  patronage  or  a  tack,  was  not  even  a  dtle  of  prescription* 

So 
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No.  SO.    1750,  Jan.  IT.  Same  Parties- 

See  second  Note  of  No.  89. 

No.  81.     1751,  Feb.  18.     Captain  Anstruther  against  Marquis  of 

TWEDDALE,  &C 

The  Lords  found  the  temds  of  tfce  Abbey  of  Dunfermline  saleable,  notwithstaiidhi|( 
•f  the  annexation  to  the  Crown  by  the  180th  act  1593>  renit.  President  and  Ejlkerran. 
My  reasons  were  none  other  than  what  are  set  forth  in  the  papers.  I  thought  that  by  the 
j?rovuoin  that  act,  there  was  no  other  annezatlonof  those  tithes  than  of  the  tithes  of  the  other 
Prelacies  by  the  act  1C87.  Sdly,  I  thought  there  was  a  total  dissolution  of  that  annexa- 
tion in  favours  of  the  Queen  and  h^rs  of  that  marriage,  which  might  have  been  (Efferent 
from  the  heirs  of  the  Crown.  Sdly,  I  thought  that  annexed  or  not  annexed,  the  sale 
under  the  acts  1633  and  1690  reached  the  Crown  tithes  as  well  a&  the  subjects,  and  as 
it  was  admitted  they  might  be  valued,  that  was  allenarly  as  fidling  under  these  acts.. 

No.  82.    1^753,  Jan.  — .    Spottiswood  against  Snu  T.  Kirkpatrick. 

{Lord  Elchies'^s  observations  upon  this  case  are  written  upon  the  petition  for  Sir 
Thomas  Eirkpatrick,  bound  up  in  the  volume  of  his  Lordship^s  Session  papers,  marked 
P.  R.  S.-— As  his  Lordsliip  pves  no  statement  of  the  case^  it  becomes  necessary  for  die 
Editor  shortly  to  explain  it— 

The  parish  kirk  of  Dalgamo  in  Nithsdale  belonged,  beibre  the  Reformation,  to  the 
Abbey  of  Holyrood  House,  of  whieh  John  Bbthwell  was  made  Commendator  in  1583. 
Upon  his  decease  in  1612,  the  King  named  John  Spottiswood,  eldest  son  of  Archbishop 
Spottiswood,  to  succeed  Bothwell  as  Commendator.    In  16^,  Spottiswood  resigned  into 
the  King^s  hands  the  teinds  and  patsonage  of  Dalgamo^  together  with  some  other  kirks 
belonging  to  the  Abbey,  and  obtuned  from  bis  Majesty  a  charter  of  them  to  himself,  his 
hors  and  assignees,  upon  which  he  was  infeft^    In  consequence- of  this  grant.  Sir  John 
Spottiswood  executed  inhibition  against  the  possessors  of  the  tands,  and  assigned  certain 
tack-dulies  of  victual  payable  by  the  possessors  to  the  Minister  in  full  ef  stipend.     In 
1633,  King  Charles  I.  proposing  to  erect  the  new  Bishoprick  of  Edinburgh^  purchased 
from  Sir  Robert  Spottiswood  the  Barony  of  New  Abbey,  and  Sir  John  and  his  brother 
Sir  Robert  concurred  in  disponing  six  Churdies  to  his  Majesty,  of  which  Dalgamo  was 
•ne.     An  act  of  Parliament  was  passed  dissolving  this-  Abbey,  and  these  Churches,  from 
the  acts  of  annexation,  passed  iafavour  of  the  Crown,  and  this  act  is  particularly  excepted 
from  the  genial  act  aalvo  jure  passed  in  that  Parliament.     In  the  same  year  the  King^ 
l>y  a  charter  under  the  Great  Seal,  erected  the  Bishoprick  of  Edinburgh,  and  mortified 
the  lands  and  teinds  di)»poned  by  Sir  John  and  Sir  Robert,  as  a  constant  revenue  to  the 
Bishop  of  this,  new  See.     Episcopacy  having,  been  abolished  in  1640,.  these  lands  and 
trinds  of  consequence  reverted  to  the  Crown.     But  as  no  price  had  been  paid  to  tiia 
Spottiswoods,  the  King,  in  1641,  granted  a  signature  to  Sir  Robert  of  the  subjects 
be  and  his  brother  had  resigned    In  consequence  of  the  ensuing^  civil,  war,  tb^ 
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effect  of  this  ngnature  was  totemipted ;  but  it  was  renewed  by  King  Charles  II*  in  favours 
of  Alexander,  Sir  Robertas  son.  Howeirer,  in  1 662,  Episcopacy  was  restored,  and  the  Bishop 
of  Edinburgh  assumed  possessonof  the  lands  and  teinds,  and  continued  in  possession  until 
the  abolition  of  that  Church  government  1689,  when  they,  as  well  as  all  the  revenues  be- 
km^g  to  the  Bishops,  were  sdzed  by  the  Crown.  John,  the  heir  of  Alexander  Spot- 
tiswood,  obtained  in  1695  a  recommendation  from  Parliament  to  the  King  to  grant  a 
new  signature^  which  however,  never  was  obtained.  John^s  son,  the  present  pursuer, 
at  last  obtained  a  charter  in  1741.— Tlie  teinds  of  the  parish  of  Dalgamo  are  particularly 
mentioned  in  this  charter,  and  the  right  of  patronage  of  the  whole  six  Churches  is  re- 
served to  the  Crown.  Founding  upon  this  rig^t,  Spottiswood  insbted  agmnst  the  heritors 
of  the  parish  for  payment  of  the  tdnds.  The  daim  was  opposed  by  the  defender.  Sir 
Thomas  Kirkpatrick,  who  founded  on  a  charter  from  King  James  VI.  in  1594,  erecting 
this  parish  into  a  paramuige,  and  grantmg  the  patronage  thereof  to  Sir  Thomases  prede- 
cessors. Sir  Thomas  pleaded,  that  after  this  the  teinds  could  not  be  disponed  by  the 
King  to  Sir  John  Spottiswood ;  that  Spottiiswood^s  titles  were  consequently  void ;  that 
by  erection  of  the  parish  into  a  parsonage^  the  tdnds  came  to  bebng  to  the  parson ;  that 
they  continued  to  belong  to  the  parson  unUl  1693,  when  a  statute  was  made  transferring 
Ihem  to  the  patron ;  and  consequently  Sir  Thomas,  as  patron,  has  right  to  the  teinds. 
Lord  Drummore  pronounced  an  interlocutor,  finding  <<  that  the  pursuer  has  ri^t  to  the 
tdnds  of  the  parish  of  Dalgamo  under  the  burdens  natursUy  affecting  the  same ;  and  ar 
to  the  patronage  of  the  said  Church,  that  albeit  it  ajqpears  that  the  same  belongs  to  Sir 
Thomas  Kirkpatrick,  in  virtue  of  his  titles  produced,  yet  that  does  not  entitle  him  t* 
compete  with  the  pursuer  Spottiswood  for  the  teinds  thereof;  and  therefore  preferring 
the  pursuer  to  the  sud  teuMis.^  The  petition  for  Sir  Thomas  against  this  interkxnitor.  is 
drawn  by  Hobert  Craigie ;  the  answers  for  Spottiswood  by  James  Ferguson.  Lord 
Elchies^s  notes  written  upon  the  petition  follow.)  > 

It  will  be  necessary  to  read  again  at  least  the  answers  to  the  petition,  and  therefore  I 
wonH  state  the  case  and  arguments,  which  are  long,  but  only  what  opinion  at  present 
occurs  to  me.  The  first  question  is  touching  the  validity  or  lawfulness  of  the  charter 
1594,  erecting  the  kirk  of  Dalgamo  into  a  parsonage,  and  granting  the  patronage  to  Sir 
Thomas  Kirkpatrick^s  ancestor,  which  the  pursuer  says  was  null  by  the  annexation  29th 
act  1587  and  121st  act  1592,  and  observes,  that  if  the  199th  act  1594  had  made  all 
common  kirks  parsonages,  which  would  have  given  them  right  to  the  whole  benefice,  few 
teinds  would  have  been  saleable  in  consequence  of  the  act  1 683.  With  respect  to  thefirst,  the 
petition  says  that  Holyrood-House  Abbey  is  excepted  from  the  act,  and  3dly,  that  the  teinds 
are  excepted.  As  to  the  first  of  these,  the  answers  rightly  observe,  that  the  Abbey  is  not 
excepted,  <mly  Bothwell^s  liferent  right ;  and  as  to  the  second,  I  confess  I  do  not  think  the 
teinds  of  this  kirk  fell  under  the  exceptions  in  the  act,  which  is  only  of  teinds  pertaining  to 
any  parsonage  or  vicarage,  whereas  this  was  neither,  but  a  common  kirk  of  the  Abbey.  But 
then  I  do  not  find  any  words  in  the  annexing  clause  that  comprehend  teinds,  for  it  is  not  the 
general  words  ^'other  casualties,  emoluments,  and  profits  whatsoever,"  as  these  general  words 
can  only  apply  to  subjects  of  the  same  nature  with  the  particulars  that  preceded,  and  never 
are  extended  in  any  conveyance  to  teinds  unless  expressed.  2dly^  The  act  1592  only  forinds 
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tiieeredingof  tempcxalily  and  teiadfiof  HAJk^iik  inlo  tett^poral  bvdshipiB;  but 
was  aomninQn  kirk  of  the  Abbey,  yet  none  of  them  aay  that  k  va»  kBrk-land&  Sdly,,  Am 
the  kkk  was  not  potronate  before  the  aet  of  annexation,  the  patix»agis  couU  not  be 
annexed.  4tbly,  The  aot  l^Qi,  aoeoedng  to  my  present  notiott,  seems  to  imply  that  the 
King  coukl  give  away  the  patronage  of  these  oommon  kirks^  for  I  do  not  see  how  a  oonl- 
moB  kirk  could  be  patronate,  while  k  remained  common,,  for  there  coidd  be  bo  vaean^ 
in  the  kirk,  though  there  might  be  in  the  convent  or  diapter,  and  tberefojre  I  do  not  s^e 
any  thing  in  the  erection  of  the  parsonage  «xr  patronage  oontrasy  to  the  kuw  ali  the  tuite; 

By  the  10th  act  1667,  the  tlnid  of  the  whole  benefices^  wbidi  includes  thtf  teinds,  k 
resumed,  first  for  stipoids  to  Minkters,,  and  neart;  for  the  King^s  use^  and  thereby  tlie 
Minkters  become  stipendiasiea  By  the  lOOtb  act  1581,  which  b  the  second  of  that 
'Padiament,  every  paikhJuik,  Qr.so<  much  bounds  as. was  suffirient  fiir  ar  j^aiash,  was  tx> 
•hare  thek  own>  Ministsr,  mih  »  sufficieBt  sdpend,  aocordbig  to  the  state  and  bkbilities' of 
the  place,  asid  particularly  aU  kirka  anosxed  to  pipdaeies  were  to  be  so  piovkfed,  and  sil 
gi&s  to  be  void  and  naU;  By  the  King*s  osvocation  1587,  act  31,  he  speeially  revokes 
all  gifks  of  common  kkks^  to  Ae  effect  they  mi|^  return  to  the  Crown  tiEfurth^  orddr 
be  take»  therewilhy  bi^  with  the  bimkn  of  llfinkters  tor  be  sustmncd  out  oi  the  fiest  ud 
readiest,  as  sballbe  modified ;  and  in  the  month  of  February  thereafter  1587,  (the  P^- 
liamettt  being  in  ttuly  1587)  an  account  was  made  by  the  King  aod  Council,  and  Sisssicm 
and  Exdiecpiar,.  renting  the  several  fbrmsr  acta  and  revocatboB).  and  declaring  that  the 
^rd  of  benefices  andi  aU  oommon  kkks  ctiuld  only  be  applied  first.for  stipends  to  Minis- 
ters, amit  the  lest  for  sustaining,  the*  KingVbouse,  and  thk  act  was  again*  ratified  133d 
act  Fartiaxnent  1592.  Thus  stood  the  law  in  ISSik^  when  the  aet  wee  madededaring  alT 
comnten  kkksr  to  be  of  the  same  natare  with  other  parsonages  and.  vicamgiM,  and  ondaiii- 
ing  them'  to  be  con&rred  by  pfesentBtion  oi  the  lawful  patixm  seeing:  they  ane  benefices 
of  cure.  Now  certainly  this  act  did  not  mean  to  make  these  Mtm«fecrs^tda.dart>  of  the 
yAmie  teindsy  and  to  take  awny  what  was  destined  for  hk  MajestyV  house,,  and:  that  it  did 
not  &rtller  appears,  fiar  that  that  act  of  Secret  Council  and  Session  k  agsoilt  ratified' a&er 
thk  act  1591^  and  die  345th  act,  l&h  Parliament,  James  VI.  in  I^7.-«^qw  this,  ex- 
^ains^  in  my  apprehension,  the  defitoder's  chiffter,.  vduch  I  think  was  made^  in  eeos^ 
quence  of  it,  i^reeaUy  to  the  act  1594y  that  preosdisd  it.  The  Mfadston  tlleite^y  beeame 
a  parson,  but  was  not  titular  of  the  teinds*  These  remained:  with  thetCiowm,  and  he  had 
nght  to  no  more  thaii.  whait  was  assigned  to  him,,  and  Sir  Tbomaa  KkhfMttciek^S'  aiicestar 
was  lawful  patron.-*«-But  as  to  the  foundation  of  the  pursuer^s  rigbl^;,  fii«t  the  ri^t  m 
sommendum  to  Sir  John  Spottiswood.  of  the  Abbey  of  Holyrood'House  im.  1613^  after 
the  death  of  Kir  Jbbn.  BothweH  in  1612,  and  the  bwtioUe  n^tto  that  Abbey,  emij^e- 
bending  thk  kirk,  to  the  said  Sk  John^  in  16dl  ou)  hk  own  reaigdatiea,^  amd  the  heritable 
iSgfat  of  the  Abbey  of  New-Abb^  in  fayouc  of  hk  brother  Sic  RcAert  Spot&wood^r-I 
wmfess  I  cannot  iseooneile  diem  to  the  acta  either  as  to.  the  tanpendity,.  or  as  taAe,  thirds 
otf  common  kirks,,  however  they  might  be  good  while  the  possessor  had  inUae&t.eiiou|^ 
tntfa  the  Crown  not  to  quarrel  them;  and  theref<»e  i^en  in  IfiSSr  Sia  Jotm^eoneurred 
with  Sir  Hobot  in  reogning  thk  and  five  other  kixkejoindy  widl  Sb  Bobdrt^s  baiony  (|f 
MieW'Abb^  in  the  Cn>wn?s  hands,  in  ordw  to  ereet  the  Bishopridt  of  Edinbmrgfa^.  tbene 
aippears  to  have  been  good  reaison  for  the  act  of  dissolution  in  Parliam^t,  not  only  in 
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twpect  of  the  AiAMrf  of  New^AUse^,  tangned  by  Six  Bbbert,  but  also  of  these  smc 
common  kirks,  which  though  they  were  not  propeflj  annexed  to  the  Ctown,    yet 
were  by  the  several  sets  above  mentioned  IBthi  and  1567,  and  acts  referred  to  m 
'  159!?,  appropriated  to  particular  imrs^  first  for  stipends  to  Ministers,  and  the  rest  for 
•the  King^s  hottsehtrid,  fiom  which  they  ooidd  not  legally  be  divested;   and  acooid-^ 
ingly  they  were  dissolved,  and  the  dissolution  excepted  from  the  act  $<dvo  jtirf,  and 
given  to  the  Bishop  of  Edinburgh.    And  as  Sir  Thomas  Kirkpnferidc  by  tlie  charter 
1694  had,  I  think,  a  hwfal   right  to  the  potroni^,    I    thmk    by   tlie   grant   the 
Bishop,  as  come  in  plaice  of  the  Crown,  had  right  to  the  benefice  with  the  bimlen  of  a 
stipend  to  the  Minister ;  and  the  possession  of  both  parties  secerns. to  have  been  agreeably 
to  thisopimon ;  and  I  think  the  act  1690,  or  rather  1693^  gave  Sii  Thomas  no  ri^t  to 
the  firinds,  because  they  had  been  before  lawfully  disponed  to  the  Bishop ;  for  I  think 
tiiese  acts  did  no  more  than  justice,  and  did  not  pnoptrly  make  any  donative  to  the 
patrons ;  for  before  1690,  the  patrons  had  in  effect  right  to  the  benefice  ovee  a  oompetent 
stipend  to  tiieMimster  ^  becaose  as  tiiey  had  the  nominatioDof  the  titular,  they  bargained 
with'  him  £ar  a  right  to  the  benefice^  the  tithes^  a£ter  giving,  hiia  a  competent  ^st^midy 
which  was  aecountod  no  simony,  and  got  from  hkn  tacks  of  the  tithea    Therefore,  when 
in  1-000  they  took  fttna  Ae  patrons  this  right  of  diusing  the  titular,  whidi  they  valued 
only  at  600  nerk%  diey  of  consequence  deprived  hira  of  this  power  or  right  of  baigaimng 
for  the  t^ds^  a  right  of  much  more  value,  and  tiierefore  it  was  domg  no  move  thasi 
justice  the  giving  tiie  paOxms- Erectly  what  befiise  they  had  indirectly,  a  right  to  the 
surplus  teinds  over  accmpetent  stipenc^  whereof  they  were  depriving  them  by  that  act.. 
B4it  then  it  was  equaBy  just  and  necenary  to  except  teuids  heritaUy  dSsponed^for  as  the 
MinisteM^ were  not  titula^j  of  these,  die  patrons  had  no  power  over  them.    Toapply 
that  to  tills  case,  the  Minister  here  was  not  titular  of  the  teinds,  which  wese  pn^rly 
vested  in  the  Biriiop  of  Sdinburgh,  and  at  tiie  Bevolution^  returned  to  the  Crown ;  and 
as  the  act  IBOS^  had-  Spiscopaoy  then  subristed^  wimld  iK>t  have  deprived  the  Bishop  of 
the  surplus  teinds  over  the  stipend,  no  more  did  ife  tidie  them  from  the  CiDWi^«-iaid 
therefore  I  at  present  think  DruttmioreV  interlocutor  rights  tiiougfa  we  can  here  g^ve  no 
opinion  on  the  right  of  pabonage,  which  the  punuer  does  not  daim^  and  the  Crown  is 
not  call^,  or  m  the  iSeld^^^l^st  October  n&fk 

(ft  does  not  appear  that  the  petifjon  and-  answers  w«re  ever  advieed,.tiie  mtltter  having^ 
been  settled  by  reference  to  Lord 


No.  $s*    n&2^  Jxily  22,    Go&DOK  offoimt  Dunbae. 

This  being  a  process  iat  IbeaHing  a  a^end,  it  was  begun,  and  die  stipend  modified, 
as  early  as  1710,  and  the  modifleatioA  extvacted,  bat  no  kxattty  insisted'  in  till  November 
last,  and  the  last  aeheme  of  totality  given,  in  by  the  patron  only  in  December.  Kilkerran 
found  that  the  leeably  must  di»w  baok  tiU  17dT^  when  tiie  patron,  ivst  withheld 
asmeof  tlie  Mfiuster^S' modified  stipend ;  and  it  might  as  w^bave  been  drawn  back  to 
1710.  Sir  Robert  reclaimed  upon  sevend-  specialties,  to  diftrmce  this  from-  the  oommpn 
ease,  which,  witii  tiie  answers,  coming  this  day  to  be  advised,  I  men&ncd  a  point  not 
noticed  by  either  party,  idz.  that  modifieations'  and  localities  at  the  instance  of  a  MinisCSer 
unprovided^  or  not  sufflcfentiy  provided^  were  jusdy  drawn  bade  to  the  esMcation  of  the 
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summons,  «nd  the  locality,  so  far  as  the  stipend  exceeded  die  former  use  of  payment,  ne- 
cessarily behoved  to  be  drawn  back.  But  this  case  was  quite  difierent  The  Minister 
was  parson  and  titular  of  the  whole  tands,  and  till  1710  was  in  possesmn  of  a  very  good 
bcneiioe  by  drawing  the  teinds,  worth,  as  I  have  heard,  L.150  sterling  yearly ;  and  when 
the  patron  commenced  this  process  of  modification  and  locality  upon  the  85th  act  1693, 
to  turn  the  Minister  out  of  possession  of  the  benefice,  the  condition  of  which  act  is,  that 
the  Minister  continue  in  possession  till  the  patron  get  a  stipend  modified  and  settled  on 
him, — therefore  the  Minister  should  have  kept  the  benefice  till  a  stipend  was  localled ; 
and  the  way  the  patron  performed  thb  condition  was  by  paying  the  stipend  himself,  and 
thereby  getting  the  benefice  of  much  greater  value ;  and  as  the  locality  could  not  have  been 
drawn  back  had  the  Minister  still  possessed  the  benefice,  no  more  can  it  now  that  the 
patron  possesses.  The  Court  seemed  all  to  go  into  that  opinion,  but  as  that  point  had 
been  ova*looked,  they  on  my  motion  remitted  back  to  the  Ordinary  to  bear  the  bwyeis 
cm  it.     10th  July  1751. 

The  parish  of  Duffus  was  a  parsonage,  and  the  parson  in  possession  of  drawing  the 
teind,  except  as  to  some  lands  that  paid  rental  bdls.    Dunbar  of  Thunderton,   the 
patron,  upon  die  96t  1693,  pursued  a  modification  and  locality  against  the  Minister,  and 
called  the  heritors,  and  obtained  decreet  of  modification,  qualified  that  the  Minister  should 
continue  in  possession  till  the  patron  gives  him  an  extracted  decreet  of  modificatioo, 
which  he  did  in  1712 ;  and  from  that  time  the  'jpatron  drew  the  teind  of  Sir  Robot 
Gordon'^s  lands,  except  a  part  that  pud  rental  bolls,  which  he  allowed  the  l^Gmster  in 
part  of  his  modified  stipend,  and  paid  the  rest  himself.     In  1738,  Sir  Robert,  and  the 
tenants  to  whom  he  set  the  lands,  began  to  turn  the  com  land  into  grass,  but  stiU  the 
patron  drew  the  teind  of  such  corns  as  grew,  till  1737  that  the  whole  was  turned  4nto 
grass.     But'  Sir  Robert  got  no  more  rent  than  he  drew  before  1738  for  the  stock,  when 
the  patron  drew  the  teind ;  and  they  continued  in  grass  tiO  1744^  that  Sir  Robert  obtained 
ft  decreet  valuing  hb  tands ;  and  from  1737,  Mr  Dunbar  of  Newton,  heir  toThunderton, 
retained  a  part  of  the  Minister'^s  stipend;  and  in  I7S0  he  wakened  the  old  process  for 
localling  the  stipend,  and  gave  in  a  sdieme  of  locality  which  he  made  to  draw  back  from 
1737,  whereas  Sir  Robert  alleged'  it  could  have  no  retrospect  at  all.     My  ojunion  was  that 
while  the  patron  or  titular  was  in  possession  of  drawing  the  trind,  there  could  be  no  locality 
upon  the  lands  or  stock,  nor  upon  the  heritors,  which  b  agreeable  to  the  wcH:d8  of  the 
acts  of  Parliament  from  1633  downwards,  viz.  that  the  constant  local  stqpend  could  only 
be  appointed  after  closing  the  valuation,  because  the  heritors  of  the  stock  not  in  posses- 
sion of  the  teind  cannot  be  burdened  with  the  stipend,  and  the  localities  are  usually  drawn 
back  to  die  date  of  the  summons ;  and  no  injustice  b  done  the  heritors  who  are  in  passes- 
sicm  of  both  stock  and  tdnd,  that  b  who  receive  a  joint  rent  for  stock  and  teind,  though  the 
locality  retrospect  beyond  the  valuation  of  these  teinds.     Yet  that  cannot  hold  where  the 
heritor  is  not  in  possession  of  die  tand  but  the  titular  draws  them,  and  therefore  here  the 
locality  cannot  retrospect  till  1710,  the  date  of  the  summons,  because  either  the  Mimster 
or  patron  confessedly  drew  the  teinds  of  hb  lands ;  and  nothing  new  with  resped  to  Sir 
Robertas  right  or  possession  of  the  tdnds  happened  in  1737,  except  that  hb  tenants  turned 
their  lands  into  grass,  for  still  he  set  no  more  to  them  than  the  stock,  and  received  no. 
more  rent  than  he  formerly  received  for  the  .stock.   And  I  did^ot  ^ink  that  the  tenants* 


fiLCHiE&*s  NoT£8.]  TEINDS.  473 

tumbg  their  fanns  into  gnm  could  in  law  make  any  difPerenee,  or  could  have  any 
influence  on  the  question^  how  far  the  locality  could  retrospect  And  whether  the  tituliur 
«>uld  have  any  daim  of  damages  was  a  separate  question.  To  this  some  of  the  Lords 
aigued,  if  the  whole  heritors  of  a  parish  should  turn  their  lands  into  grass,  the  Minister 
would  lose  his  stipend.  But  the  reply  was  obvious ;  that  the  law  had  provided  an  easy 
remedy  to  both  Minister  and  titular,  by  pursuing  a  valuation ;  gdly,  that  in  this  case 
there  was  abundance  of  teinds^  either  drawn  or  payable  out  of  the  other  lands  in  the 
parish,  much  more  than  sufficient  to  answer  the  modified  stipend.  However,  the  Lords 
found  that  the  locality  ou|^t  to  draw  back  to  1737,  renit,  iaMum  Karnes,  IVIurkle^ 
4i  me. 

Na  S4.  1752,  July  22.    MINISTER  of  Cv&r^ey  against  The  HEEiTona; 

Ik  a  process  of  modification  and  locality,  as  the  teinds  were  of  small  extent,  the  Mu 
aister  made  alt  possible  objections  against  deductions;  and,  l$t,  a  large  article  paid  by 
the  tenants  to  the  heritors^  in  name  of  multures.  We  agreed,  that  as  ordinary  multures 
are  teind  free,  should  the  heritors  convert  them  to  diy  multures,,  so  as  the  tenants  would 
pay  nothing  at  the  mill  but  knaveship,  &c.  that  is- for  the  miller^s  labour,  but  not  for 
the  mill,  these  dry  multures  should,  aleo  be  deducted ;  but  if  under  that  pretence  a 
victual  rent  should  be  paid^  more  than  the  multures  could  amount  to,  that  should  be 
liable  in  teind.  Therefore  before  answer  we  ordained  the  parties  to  show  what  multures^ 
would  by  the  custom  of  the  country  be  paid  at  the  mill  out  of  an  estate  of  that  extent^ 
or  what  rent  the  millers  in  the  ndlghbourfaood  p«d  for  the  mill  and  multures.  2dly,  As 
to  poultry,  we  thought,  what  are  called  reek-hens,  and  are  paid  out  of  every  cot-house  or 
reek  are  trand4ree,  as  the  houses  are;  but  other  custom  fowls  are  liable,  agreeably  to  the 
words  of  the  act  1633,  by  which  the  price  is  to  be  rated  of  all  teinds  consisting  in 
money,  victual,  or  other  bodies  of  goods ;  and  therefore  we  conudered  such  a  number  of 
leek-hens  as  we  thought  suitable  to  the  estate.  Sdly,  We  thou^t  that  such  services  as 
are  usual  and  bona  fiik  paid,  ought  to  be  teind-free,  though  they  be  converted  ;  and  re- 
mitted to  the  Ordinary  to  enquire  whether  the  converted  services  here  were  such  as  was 
agreeable  to  the  judgment  2Sd  July  1740,  Douglas  of  Domock.  (No.  14.)  4tl]ly, 
t'ound  that  all  other  customs  but  these  reek-hens  must  be  considered  as  rent,,  and  not. 
deducted  in  valuing  the  teind.    Idth  Nov,.  Adfaered«. 

No.  35.    1753,  Feb.  28.    EAul  oe  Morton,  &c.  offaihst  Marquis  of 

TWEDDALE. 

Eaiu.  of  MoKTOirand  €aptain  Stewart  pursued  a  process  of  approbation  of  a  valua» 
tion  of  tber  t^ds  led  before  Sub-Commissioners  in  1629,  wherein  the  defence  was  that 
the  valuation  was  departed  from  by  a  contrary  use  of  payment  ever  since.*  Answeredi: 
The  payments  made  were  of  less  value  than  die  valuaUon.  We  allowed  a.  proof  before 
answer ;  and  the  pnoof  came  out  that  the  valuation,  of  Mbrton^s  lands  was  six  chalder^ 
victual,  two-thirds  bear,  and  one-third  meal,  and  L.8  for  vicarage ;  and  that  there  was  an 
old  rental  of  two  bolls  and  a  half  of  wheat  and  four  bolls  bear,  and  18  bolls  best  block 
#ats^  and  L8.  68.  8d.  of  money  for  vicarage,,  which. has  constantly  been  paid  ever  siucc ; 
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and  the  16  bolls  black  oats  subset  to  MortoaV  awthor  £dobi  17Q3  at  3a.  Ul  tmk4uif^ 
with  power  to  him  to  rai^e  inhibitions^  pursue  spuileiflSy  8ec  Tlik  wethou^it.wsafr  a  totall 
dereliction  of  the  valuation,  and  therefore  assoUzied  froni  the  approbation.  The  puxmer 
reclaimed,  for  that  the  grain  paid  was  truly  in  money  of  less  value ;  2dly,  Th^t  liere, 
there  was  a  rental,  and  where  tliat  is,  the  valuation  is  not  by  pniof  of  the  full  rent,  Mixk! 
and  teind,  but  the  rental  bolls. are  the  valuation  wkh  deduction  of  the  Cng^s  ease.  But 
we  thought  that  the  use  of  payment  was  a  passing  from  the  SuIvCoBiiBiaaioiiers  ^iitftfijw/ 
and  that  rental  bolls  bound  neither  party  longer  than  they  jdeasod^  and  ther^&re  w^ie  o^ 
sufficient  cJbjection  to  a  valuation  in  the  usual  form ;  and  upon  aiiswers.refiiBed  the  peti-( 
tion.  But  upon  tlie  other,  conclusion  of  tl^  libel,  that  at  least  we  should  value  tbeiQ 
teinds,  allowed  both  parties  a  proof.  This  second  was  agreeable  to  our  judgment  20th 
June  1744,  College  of  Glasgow,  (No.  19.) 

ft 

Np.  36.  1 753,  July  4^  Beattie,  JMinister  of  Mary  town  against  Hseitobs.^ 

In  a  process  of  augmentation  the  defence  was,^^a  stipend  was  modified  in  1718  df  6 
chalders,  13  bolls,  3  firlots  victual,  and  lOOmerks,  and  40  merles  of  communion-elements: 
But  the  decreet  was  so  recent,  and  though  the  victual  was  much  better  than  100  merks  th0 
chnlder,  and  the  heritors  offered  L.5  the  boll,  yet  because  it  wanted  two  bolls  and  one^ 
fourth  of  eight  ch^dders  or  800  merks,  and  no  cause  mentioned  in  the  decreet  tar  going 
beneath  the  mtntmifm,  and  it  was  a  decreet  of  consent,  we  repelkd  the  defence,  and  modi^ 
£ed  seven  chalders  and  a  half  victual  and  250  merka  stipend,  and  L.<SO  Soots  conunuiuoa< 
elements.  * 

No.  37.    1 753,  July  20.  SPALDING  against  Heritors  of  Kirkmicha£L« 

r 

Sfaldikc;  of  A^ntuUy  in  1615  got  a  charter  from  Exchequer  of  his  lands  and  of  the 
patronage  of  Kirkmichael,  a  Church  which  belonged  to  the  Abbey  of  Dunfermline.     In 
1677  he  got  a  charter  from  King  Charles  (the  signature  superscribed  by  him)  on  his  own 
resignation,  containing  a  novedamiit  of  his  lands,  and  the  patronage  of  this  Kirk  atm  deeu 
m»  tarn  rcctortis  quam  vicarii$  gtudtm.    AshintuUy  some  years  ago  sold  the  patronage  to 
the  Duke  of  Athol,  and  disponed  the  bygone  teinds  to  Spalding  of  Bonny  •mill,— -who  pur  j 
sues  the  heritors  for  the  teinds.     The  defenders  objected  to  his  title  both  of  the  patronage 
and  .of  the  teinds,  that  the  charter  1615  not  superscribed  by  the  King  could  not  ^ve  the 
patronage  unless  he  shewed  a  prior  right,  and  the  charter  1677  was  obtained  by  obrep-' 
tion,  and  could  convey  no  more  than  he  had  right  to  before ;  and  that  the  teinds  as  part  rf 
the  Abbey  of  Dunfermline  were  disponed  to  Queen  Anne  (King  James  VL^s  Queen)  and 
her  right  ratified  in  Parliament  and  now  belong  to  the  King  as  succeeding  to  her.     The 
pursuer  founded  his  right  to  the  teinds  first  on  the  charter  1677,  aadaecondly  on  the  acta 
1690  and  1693.    The  case  was  reported  by  Drummore^  and  we  agreed  thai  the  diarter 
1615  gave  no  right  to  the  patronage,  but  that  the  wmodamut  in  the  diarter  1677  gav^ 
good  right  to  it.     But  the  Court  was  divided  on  the  other  two  points.     I  thei^glit  tha 
clause  cum  deemit  was  but  a  clause  of  stile  in  a  charter  of  patronage,  that  the  expresaion 
might  be  constructed  either  giving  patranaium  tccksa  et  dtdmarum  ejuaiemy  and  then  it 
would  give  no  right  to  the  temds,  or  giving  pairwwJUm  ecdesut  el  duimas  efusicm,  and  thma  it 
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would  convey  ibe  tcmds,  and  thai  wA  clauses  were  inselted  in  Royal  chacters  where  fie 
light  of  teinds  was  intended  to  be  conveyed.  I  quoted  a  charter  of  Marquis  ot  Annaikdak, 
mentioned  in  the  case  16th  December  1748  betwixt  the  Marquis  and  Irvine  of  Bonshaw^* 
and  that  it  appeared  plain  to  me  ihey  were  not  mtended  here  to  be  conveyed,  fi)r  that 
in  the  after  part  of  the  diarter  the  patronage  b  with  the  lands  erected  into  a  barony,  but 
not  a  word  of  the  tithes.     In  their  Unitubu  the  patronage  is  mentioned  but  not  the  tithe5<» 
mid  the  same  in  the  cfispensodon  for  taldng  sastne.    2dly ,  I  tliought  the  acts  1 690  and 
1683  gave  him  no  right,  because  they  were  lawfliUy  disponed  to  Queen  Anne,  and  thougk 
they  were  now  in  the  Crown  as  heiir  to  her,  yet  itill  they  Were  no  part  of  the  benefice. 
That  as  parsons  have  right  commonly  to  all  the  tithes  in  the  parish,  and  the  patron  had 
the  dioioe  of  the  titular,  he  commonly  made  a  bargun  with  him,  and  leaving  him  a 
«ilfiicient  stipend,  took  from  him  tacks  of  all  the  rest,  so  that  though  the  right  of  tidies 
was  formally  in  the  parson,  yet  they  were  substantially  in  the  patron.   That  as  the  pintron 
behoved  to  lose  this  when  the  right  of  presentation  was  taken  from  him,  therefore  the  Par- 
liament did  no  nH»e  than  justice  in  giving  the  patron  tight  lo  the  teinds  so  far  as  exceed- 
ed a  competent  st^^end.    Bat  then  they  neither  were  in  justice  bound  or  could  give  him 
more  than  what  bebnged  to  the  benefice,  and  would  have  belonged  to  the  parson,  Mi 
therefore  they  excepted  teinds  heritably  disponed,  and  these  teinds  diough  now  in  the 
Crown  were  no  more  a  pant  of  the  benefice  Uum  if  a  subject  had  succeeded  to  Quem 
Anne    That  the  act  1690  was  op  the  same  plan  with  the  act  1649,  only  the  expressions 
varied,  and  there  the  case  was  jdain,  the  patron  is  thereby  enabled  to  dispose  of  them  in 
the  same  manner,  as  the  panam  and  he  together  could  have  done  before.    That  the  same 
thing  appeared  by  the  next  dause  in  the  act  1690  touching  superiorities  and  feu-duties, 
where  in  express  words  <<  because  of  the  benefit  the  patron  might  have  had  by  these 
feu-dutiesy^  therefore  they  are  given  to  him,  but  the  superiorities  by  whidi  he  could  have 
no  benefit  were  pven  to  the  Crown,  and  by  the  pursuer^s  argument,  even  tands  belonging 
to  Bishops,  which  were  in  1690  in  the  Crown,  would,  where  the  Churches  were  patronate, 
bebng  to  the  patron.    Justice-Clerk  thought  that  the  pursuer  had  no  right  to  the  trinds 
by  the  charter  1677  but  that  he  had  by  the  act  1693.    Others  thouj^t  both  titles  good ; 
and  it  carried  to  sustain  his  title,  renit.  tantum  Karnes,  et  mc.     Kilkerran  did  not  vote, 
17th  January.    80th  July,  Adhered,  wherein  Kames,  Kilkerfan,  and  I  agreed,  because 

*  This  case  is  thus  mentioned  in  the  manuscript  notes.-— In  a  sale  of  tithes^  the  Marquis  pro« 
duced  a  charter  in  l66d,  of  the  patronage  cum  decimis  tarn  rectoriis  quam  mcariis.  The  Lords 
found  that  the  charter  gave  him  no  right  to  the  tithes^  where  it  did  not  appear  that  the  Crown 
ever  had  any  right  to  the  tithes ;  and  therefore  found  him  only  entitled  to  six  years  purchase. 
There  had  been  likewise  a  process  of  modification  and  locality  raised^  and  tiie  Marquisr'insisted 
that  he  might  retain  as  many  teinds  unsold  as  would  free  his  own  tithes  of  stipepd^  and  as  he 

'  eottld  allocate  upon  the  pursuers  of  the  sale.  We  thought  the  demand  reasonable ;  but  the  dif- 
ficult was,  that  it  does  not  appear  what  stipend  we  shall  modify^  and  consequently  we  cannot 
know  what  proportion  can  be  aUocated  on  these  heritors ;  therefore  we  delayed  further  procedure 

.  till  Sd  Wednesday  in  June,  that  the  modification  and  locality  might  come  in. 

3f 
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of  tbe  terms  of  the  doqtiet  of  me  ngnatiue  1678  tad  ict  of  Paifiiiiieiity  wbich  ooD^irau. 
Ke&d  theie  leiads  themielvak 

No.  88.    1733,  Nov.  IS  I .    Lord  Advocate,  &a  against  PEESBYTEttY  op 

Selkirk. 

Th£  Presbytery  pursued  a  deeUratpr  that  Long>Newlott  was  a  pa^i^  by  itself  hari^^ 
1000  merks  st^iend,  kirk,  and  glebe,  ,aiid  that  Ibetefeie  it  <mght  to  have  a  MkitsCer  ^ 
serve  the  cure,  orat  least  be  annexed  to  .  .»  Sir  William  Scott  defender  piisduoed 
many  strong  documents  to  prove  that  it  bad  in  1664  been  amieaed  to  Ancnmi  by  tl|e 
Court  of  Commassion,  and  500  merks  of  8tq)end  alloeat^  to  the  Bishop  <^  JBrediia,  and 
ihe  rest  continued  taU  4he  Gommisrinner  sfaodd  give  otden  toucfaii^  it,,HvlnGb  they  never 
did;  and  produced  a  oofyy  of  tha  ^feoieet,  biHA  could  not  pcoduce  any 
beuig  burnt;  but  pcodnced  thme  disGhai|;es  of  tbe  500mer(ts  byitwb  d^Emat  ISshops 
of  Brechin,  and  8im»  1688^  it  has  bean  ooastaatly  paid  to  the  Crown»  The  pmsuer 
relied  that  the  copy  was  no  evidenea;  thai  any  deoaet  that  had  been  pvanottooed  was 
afterwards  stopped,  and  ao  decree  lektsacttMl,  and  that  the  defoider  behoved  ioptove  ii» 
tenm*  of  his  decreet,  tar  which  ctt  ^his  adaMiotta  wjoe  iaauScimt^  The  JjopiA  fiwnd 
sufficient  arideace  that  tbe  kirk  was  ia  1684  answaJ  to  Ancrum,  aad  thw^fore  asaoilsboi 
fioiB  that  cionftiisian  rf  AeBbe^  af^jfamA  ao  aeoissity  of  proving  the  tenor. 
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TENOR. 


Tu£  tenor  was  fully  proved  of  the  heritable  bond,  and  the  adminicles  wete  the  sasinc 
'  and  scroll  of  th^  bond  which  were  both  sworn  to  ;  but  the  difficulty  was  the  casaa  ammi^ 
•msy  as'to  which  tbe  notary  said ;  he  after  the  sasine  returned  the  bond  to  Mr  Bogle 
his  employer,  at  feast  sent  it  to  his  wife;  and  Mr  Bbgle  swore  he  did  not  remember  that 
he  had  ever  seen  k  after  he  gave  it  to  the  notary.  There  was  another  (Circumstance,  that 
^they  went  to  the  West  Indies,  and  so  could  not  retire  it*^  but  this  was  not  proven. 

, ,        i'  ... 

No.  9^    I796,JttIyia    A^mww  Mjiaw  €^gmmt  h^ 


In  a  proving  of  a  tenor  of  a  postnup^  contract,  Ae^oafy  adminicle  pn^daaed  beo^gia 
copy  taken  of  the  alleged  contract  by  a  stna^ger^  aad  the  said  taioa  aflfewd'loba  fiovtir 
by  the  writer  of  tihe  contract,  and  by  the  penon  w&)  took  that  0^ ;.  bat  <b6  vf^md 
msui  amimmti^y  but  that  eidier  the  wife  gave  it  to  bar  husbanc^  aad  he  lost  oi^  deaitto^ 
it,  or  that  it  was  easufortttUo  lost  by  herself ;-— die  Lords  gave  an  act  for  provmg,  though 
the  cQiitra<^  contaiaed  extraoidinarj  daus^,  visB„  the  feei  of  the  husband^s  wbole  present 
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•tock,  and  of  the  half  of  the  conquest,  besides  the  whole  liferent  failing  diildrcn,-^rfnt>. 
Boyston^  Justioe-Clerky  Eilkemn,  Monzie,  et  flne* 

No.  4.    1743,  Jan.  11.    Maxwell  against  Dalswimton,  ice 

(In  the  nol^  rebdve  to  tUa  case,  V9c  RxcMunTiON,  LotA  Ekhies  refers  to  the  Sessioiv 
papers,  which  are  in  the  volume  marked  Na  18.  The  question  chiefly  at  issue  was 
WheUier  it  was  nectticary  to  pcote  the  tenor  of  a  par^GQlar  oentrii^  founded  on,  which 
was  not  extant  ?  The  opimon  in  genetal  iqxA  the  suliyeei  which  Us  Idirdttip  held  was^ 
*<  That  where  notfaiiig  was  tt>  ibUow'biit  the  dUMMtion  ilf-  a  right  or  debt,  prwiag  the 
tenor  was  not  necessary ;  but  where  the  right  was  nut  t#  be  extiaguisbed,  but  to  subaiai 
and  be  transmitted,  dien  a  proving  of  the  tenor  seemed  to  be  necessary.^  There  was 
another  question.  Whether  there  could  be  recognition  \p  the  Cxown,  ob  ncn  Moluttan 
cononaa,  where  the  feu«duties  belonged  to  a  Lord  of  erection  f  .  The  Court  held  the  gift 
of  recognition  by  the  Crown  in  this  case  ga<d,ahbot^  the  lands  were  Church  lands,  and 
belonged  to  a  Lord  of  erection.  Lord  Elcfaies  doubted  of  the  soundness  of  this  jud^ 
ment,  imd  it  would  seem  had  written  hia  laasons  fix  doubting  upon  one  of  the  Sesnon 
papen^  but  that  paper  does  npt  appear.)    En. 

No.  5..   174S,  Nor.  16.    Town  of  Edikbueoh  against  Tmrnvxt  ag 

Mebchieston. 

Ths  question  was,  Whether  we  should  sustain  the  book  (which  we  all  were  satisfied  was 
an  original  record  of  Court)  as  a  sufltdent  adminicle  per  te,  for  proving  the  tenor  c^a  va- 
luation.   It  carried  to  sustain.    But  I  thought  we  should  find  it  a  book  of  record,  be- 
cause otherwise  it  was  not  sufficient ;  and  if  it  was  a  record,  then  there  might  be  extracts  V   - 
taken  from  it 

No.  6.  1 747,  June  1 1 ,  24.  Campbell  of  Otter  against  M'Allistee  of  Loup* 

Thsek  was  a  long  argument  whether  a^tenor  of  an  old  assignation  in  1664^  whereupon 
dihgences  by  homing,  arrestment,  and  appriring,  and  sundry  payments,  had  followed, 
whether  I  say  it  was  necessary  to  prove  a  eottct  omimbiits,  or  writer^s  name  and  witnesses? 
Amiston  argued  long  fx  both,  and  that  the  documents  and  adminicles  produced  were  in- 
deed a  proof  of  the  existence  of  the  deed  once,  but  not  of  the  tenor,  and  inristed  diat  in 
all  cases  the  writer^s  name  and  witnesses  ought  to  be  proved.  Tinwald  and  I,  and  even 
the  President,  seemed  to  differ  as-  to  the  gieneral  point ;  but  we  pretty  unanimously  fiiund 
in  this  case  the  tenor  as  libelled  not  proven,  because  the  tenor  as  libelled  was  really  con- 
traiy  to  all  the  adminicles;  and  by  some  other  particulars  that  were  alleged,  there  was 
reason  to  suqiect  that  the  pursuer  had,  if  not  the  assignation,  at  leaet^some  writs  xelative 
to  it,  whidi  be  did  not  produce. 

3]?2 
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No.  1.    1742,  July  80.    Relict  ofLawson  of  Cairvuuiu,  SuppRcanf. 

Wx  gave  a  oommMoon  to  a  Gentkinan  as  9ieriiF  m  thai  part  for  thiee  Sherifldoms  ta 
senre  this  Lady  to  a  teroe  in  this  Farfiament  House,  to  save  diarg^  though  we  oouUF 
find  no  precedent  for  it;  for  which  reason  the  Pkesident  and  I  and  others  were  for  dday 
iRg^  the  Court  bnog  exceeding  (thin.) 


TESTAMENT. 


No.  2.    1785»  Jan.  8.    Aknot  agmnst  Inglis  of  Murdiest(». 

The  Lords  found  the  estate  of  Murdieston  not  affectaUe.  Some  of  the  Lords  thought 
it  was  not  MurdBeston^s  intention  that  it  should  be  affectaUe.  Others  (tiller  jaot  ego) 
thought  his  intention  phun  enough,  hut  thought  a  tewtament  was  not  haMu  wmAuy  and* 
tjiat  it  was  a  competent  defence  to  this  defender  thei^h  a  gratuitous  disponee,  and  in^. 
stoneed  the  case  of  Hutton,  where  tlie  Lords  found  that  a  lull  on  death-bed  was  not 
iabitu  moiMM  to  leave  alegacy,  and  we  were  all  of  that  ojj^nion^ 

No.  8.    1 785,  Dec.  5«    LiTHGOW  against  Fktaie. 

Ths  Lords  adhered,  and  reduced  tlie  testament  ta  toto,  of  which  I  much  doubt ;  and 
several  of  us  thought  that  ^aood  the  deCender^s  legaqr  and  others-  wherein  the  defuncts 
will  was  suflSciently  proved,  it  ought  to  be  sustained  ;  ai\d  they  all  pgveed  that  reading  the- 
testament  was  not  necessary  miibiie  $olamtalis ;  and  the  President  thought  there  was  not 
sufficient  evidence  of  the  will  even  as  to  these  legades,  and  thought  diat  if  a  scroll  were 
readj^  though  some  small  legacies  were  omitted,^  it  would  not  annul  the  testament. 

No.  5.    1740^  Dec  2.    iKNEs  against  Tabbet; 

The  Lords  sustained  the  reasons  of  reduction,  viz.^  that  it  was  obtained  by  undue 
means  by  Mr  Logrjn^snxivingthe  defunct  to  alter  her  irst  settlement^  and  especially  that 
the  defunct  desired  that  Mr  Innes  might  be  acquainted  before  she  would  sign,  and  Tarbet. 
told  a  lie  that  he  had  been  acquainted,  and  no  body  ean  know  what  effect  the  acquainting 
Mr  Innes  might  have  had,  and  Charles  Tarbet  eould  not  be  profited  bj  lus  own  Iic^f«»> 
tmU^,  President  and  several  otheiv 


' 
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No.  6.    1 742,  Feb.  8.    W.  Robertson  offoifut  Mm  Jeak  Kebb. 

See  Note  of  No.  6yVoce  Legitim. 

No.  7.    174e,  June  25.    Booking  agnhtri  Coktie. 

One  Binning  in  Forfar  on  the  narrative  of  mortality,  and  bebg  then  nek  but  found  iii 
memoiy  and  judgment,  made  a  disposition  general  both  of  his  heritage  and  moveablrt  iu 
favours  of  his  brother  his  next  heir,  (with  a  substitution  to  his  children,  ke.  anifod  the 
heritage,)  and  burdened  the  right  with  catain  sums  which  in  one  pbce  he  calls  Icgacieii 
and  donations  after-mendaned,  and  he  named  several  sums  to  be  pud  to  several  persons 
and  two  are  expressed  thus;  <<  and  lastly,  I  bequeath  to  the  Church  of  Forfar  for  the  use 
of  the  poor  200  merks;  moreover  I  leave  to  Janet  Contie  a  feather-bed,  bolster,  8cc.^ 
Binning  the  dispooee  n^lected  thia  deed  and  sarved  heir  to  the  defunct,  and  was  pursued! 
for  payment  of  some  of  the  sums  wherewith  the  right  was  burdened  Hu  defence  was 
that  this  was  a  testamentary  deed,— twhich  the  Lord  Minto  repelled,  and  decerned.  Binning 
redaimedy-^^md  some  of  us  had  a  further  difflcul^,.  whether  the  defender  was  liable  since 
h^  neglected  the  deed,  and  it  contained  no  obligation  to  possess  by  none  other,  nor  to  pay 
this  snm  ?  However  the  Lords  by  a  great  majority  refused  the  biQ  without  answers^-^aiyl 
most  rightly. 

Now&  174S,  Not.  8&.  TheJH^sibsof  Tennbnt  against  Hift  Tbustees. 

Tns  Lords  found  Finlayson  and  M^Gilchrist  the  instrumentary  witnesses  habUe  though 
they  were  two  of  the  trustees.  .2dly  They  found  the  defenders  {wogf  more  pregiiant,,  and 
thecefore  iusoibied  from  the  reduction. 

Ne.ft.    1748,  Dec.  14.    Foiudyce  against  Relict  aks^  Children  of 

t'oRDYCE. 

Thk  question  was.  Whether  a  sort  of  conveyance  of  a  tack  to  younger  children  in  a. 
testament  homologated  by  the  heir  was  good  against  a  subsequent  heir?  We  were  very 
doubtfuL  Kilkerran,  Arniston,.  and  Murkle  did  not  vote ;.  but  the  rest  sinitaiiie<l  iX^ 
homologation,  and  adhered'  to  die  whole^  interlocutor. 

No.  10.    1749,  Nov.  T»      Smith  against  Tayloju 

A  TESTATOR  telling  his  nearest  of  kin  that  he  leMiis  cxecutry  to  him  and  -other  tuo 
equally,  a  process  was  brought  on  it ;  and  the  fact  proved  by  the  oath  c^  the  nearest  of 
kin.  But  we  found  that  the  verbal  testament  could  not  convey  his  executry ;  but  found 
tliat  the  two  pui*suers  interests  were  to  be  sustsuned  as  legacies,  and  diat  there  were  aa 
many  legacies  as  persons,  and  sustained  them  to  the  extent  of  L.IOO  each.— N.  B.  Kilker- 
fan  had  only  sustained  them  aa  ooe  legacy  of  L.100  between  theoL 
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No.  11.     1 75 1 » Jan.  26.       LvoN  against  Gray. 

Ik  1739  MOunn  a  merchant  going  to  the  West  Indies,  settled  his  aiwrs  bj  a  deed 
ifUer  vivwy  disponing  ail  debts  and  effects,  heritable  or  moveilble  tfafu  pertaining  or  that 
should  pertain  to  him  at  his  death,  to  John  Lyon  and  John  Girnj  equally  betwixt  them 
their  heira  executors  or  assignees,  miA  the  burden  of  his  ftmeMl  ^charges  .and  -certani 
debts  and  diqxn^g  with  the  not^delivery  and  resenriqg  power  to  altera  and  in  tha 
end  he  names  them  his  sdle  executors  and  universal  legatars.  Some  time  after  Jdin  Gray 
died  leaving  a  son,  James  Gray  suspender,  and  in  1743  M^Cunn  returned  frmn  the 
West  Indies,  and  gave  a  oommissbn  to  John  Lycm  and  James  Gray  to  gather  in  his  effects 
and  sell  his  lands,  and  he  himself  uplifted  most  of  the  particular  debts  mentioned  in  the 
deed  1739.  The  lands  were  purchased  by  a  trustee  for  the  behoof  of  John  Lyon  and 
James  Gray,  and  on  M^Cunn^s  death  Lyon  the  only  surriving  credittur  confirmed  tha 
price  as  in  bonis  of  M^Cunn,  and  charged  James  Gray  for  his  half  of  it,  who  suspended ; 
and  the  question  was,  Whether  John  Gray^s  interest  ceased  by  his  predecease  in  the  same 
way  as  in  the  case  of  an  executor  or  legatar,  or  if  it  devolved  to  his  son  the  susfiender  as 
his  heir,  the  disposition  being  to  them  llieir  heirs  executors  or  asrignees  ?  Lord  Dun 
found  for  the  suspender  notwithstanding  John^s  predecease,  and  on  reclaiming  bill  and 
Answers  the  Lords  yesterday  adhered.    (I  was  in  the  Outer-House.) 

• 

No.  12.    1752,  Jan.  10.    J.  Simpson  against  Robert  Barclay,  &c. 


A  TAiLstE  containmg  a  power  of  revocation  eHtmin  artkmh  meittir  was  fotmd  affeetually 
revoked  by  a  latter  will  and  testament  executed  by  the  maker  of  the  entail  at  Buenos  Ayres, 
though  diey  found  that  that  testament  was  not  sufficient  to  convey  the  estate  to  the  IqpBtee; 
But  a  decltfation  having  been  by  lum  subjoined  to  the  will  showing  his  enixa  vttbmUm 
that  his  sbter  the  l^tee  and  her  hdrs  should  enjoy  his  estate,  and  therefore  requesting 
thit  the  above  disposition  (meaning  the  irill)  might  take  effect,  having  no  lawyer  to  advise 
him  better ;  the  Lords  found  this  writing  sufficient  to  land  the  heir  and  a  suffioiettt  title 
for  an  action  to  denude,— -but  by  the  narrowest  majority,  viz.  four  besides  Milton  in  the 
chur,  three  against  it  and  three  non  fijue^,  taler  quot  ego^  10th  December  1751.— lOth 
January  1752,  The  Lcnrds  adhered,  mc  renit.  in  the  chair,— the  Court  equally  divided  and 
one  non  liquet 


THIRLAGE. 


No.  1.    I744f  July  17.  Feuars  of  Falkirk  against  The  Miller. 

The  Lords  first  found  the  Feuars  thirled  only  quoad  grxma  cretcentia^  and  not  m^edm 
et  iUala ;  and  idly,  they  ordered  the  steel  mills  to  be  removed  in  ten  days,  or  otherwise 
destroyed.    In  this  last^  three  or  four  of  us,  whereof  I  was  one;,  did  not  vote,  19th  July 
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174i.    9t1i  July  1746,  Allerad  the  first,  and  foand  them  liable  for  invecta  et  Slajta^  but 
only  as  to  nalt  oonaiaDed  liitUn  the  tow,  but  oot  oats ;  adhered  as  to  the  «»ooiid. 

No.  2.    1745,  June  IS.    Murray  against  M*Culloch« 

The  question  was  the  proof  of  the  constitution  of  a  thirlage,  where  there  was  ncn 
title,  only  decreets  of  the  mill  court  from  1697,  and  some  years  after,'but  by  w4)at  authc^ 
rity  these  courts  were  hdd  did  not  appear.  The  use  i3ff  oomihg  to  the  mill  had  been  dis^ 
aontinued  from  the  year  1727,  aod  there  was^proof  of  coming  to  the  mill  for  upwards  of 
tea  years  before  the  1787,  and  paying  not  only  in-town  multures  (which  wete  very 
aasy,  the  25th  part,  and  by  the  pvoof  less  than  the  out-town  by  the  difference  of  shilling 
feeds)  but  also  of  paying  all  sorts  of  mill  services,  paying  thatch,  and  paying  money  for 
•ne  of  the  two  miU-stones,  the  master  paying  the  other.  The  Lords  rum.  eon,  found  the 
tliirlage  constituted;  and  Amtston  lliought  that  paying  io-towa  multures  was  pretty  near 
Xha  same  "with  paying  dry  multures. 


TITLE  TO  PURSUE. 


No.  1.    1752,  June  SO.    Brtmit,  &c  ogaimM  Wilson,  &c. 

The  peliU(»iers,  and  other  seceders,  having  bought  ground  to  build  a  meetmg-house 
on  it,  chose  the  defenders  trustees,  in  whose  names  the  rights  were  taken,,  who  granted 
back-hood  to  denude  in  fiivour  of  Mr  Adam  Gibb,  their  then  Minister,  and  his  suooes* 
sors  m  office^  and  &e  pecsons  who  had  contributed  to  the  purchase,,  oe  in.  favours  of  any 
person,  whom  Mr  Gibb  aod  his  successors  and  other  members  of  the  session,  and  the^ 
itoid  eontributors,  shall  by  plundity  of  voices  nominate,,  in  a-  meeting  to  be  called  for  that 
purpose  and  kiUmftoi  £som,  the  pu^it  of  said  coqgregation  at  least  ten  days  before  the* 
meeting.     This  congregation  afterwards  split  on  Uie  subject  c^  the  burgess-oath,  and- 
iriiose  trwteea  dUEesed  jGnom  G^bb,  «vfao  was  against  the.  oath,  and  therefore  wanted,  to 
denude  them  of  the  trust,  and  for  that  end  intimated  a  meeting  of  the  session  and  coiir 
tributors,.  and  there,,  by  a  great  majority,  other  trustees  were  chosen,,  who  sued  the  othc0 
trustees^  Wilson  and  Baync^  to  denude.     They  objected  to  the  pursuer^s  title,  that  the 
associate  congregation-  os  session  was  no  body-corporate  or.  politic  that  could  sue  or  lie 
sued,,  or  chuse  a  trustee- to<  sue  for  their- behoof.   Answered :  That  any  number  of  persons- 
may  diuse  a  trustee  to  take  a  nght  inthe  name  of  that  trustee  f6r<  their  behoof^  and  that 
person  may  be  bound  to  denude  to  any  dther  trustee  to  be  chosen-  by  them,  and'  there* 
fore  though  the  associate  oongnegatiori  be-not 'a-  name  known  in  law,  yet  the  persons  oon- 
tributocs  nigbtuaiie  eitber  in«th(Wown  name,,  or  in  name  of  ai\y  trustee  to  be  chosen  by 
them,  as  theitihabitants  of  a  village  might  do,  or  the  free  masons,  or  the  nuisicalsodety,. 
or  a  company  and  society  of  merchants,  as  the  proprietors  of  the  glass  work;  and  that 
the  pursuers  were  chosep  in  terms  of  the  back-bond  by  a  majority  of  contributors.    I 
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repelled  the  olgecCion,  and  tustfuned  the  title.  But  on  a  recbuming  UB  and'  ansvera)  iht 
Lords  this  day,  (90th  June  1752)  found  that  the  pursuers  had  no  kgal  title  to  pursue, 
their  eonsdtuents  being  no  legal  oongregatioa.  Vat  the  interlocutor  were  Minto,  Dru&i- 
iBore,  Justioe-Clerk,  Shewalton,  Leven,  and  Pinetident.  Against  it  were  Sames,  Murkier 
WoodhaU,  and  t.  l&th  November,  The  Lords  adhered,  rtnitaU.  Milton,  Kilkerran, 
Woodhall,  eiwu;  and  2d  January  1759  refused  a  bill  of  suspenaon  of  the  builders 
against  Gibb  to  deliyer  up  the  key. 

No.  2.    1752,  July  8.    Pollock,  &c  agaimt  Maxwell,  &c. 

Pollock,  and  others,  in  whose  names  ground  had  been  purchased  for  a  meeting-houae 
for  the  congregation,  sue<)  for  seat  rents,  and  obtuned  decreet,  and  a  like  dednon  hap 
pening  among  them,  as  is  mentioned  suproy  90th  June,  Bryson  against  Wilson.  The 
decreet  was  suqiended,  for  that  the  congregation  had  changed  the  managers ;  whidt 
coming  before  Dun,  he  found,  that  afler  the  chargers  should  be  reimbursed  of  the  sums 
laid  out  by  them,  they  ought  to  denude  to  the  congregation.  But  upon  a  tedaiming  bill 
and  answers,  we  found  the  original  trustees  had  the  right  of  administration,  and  in  case 
<if  a  sale,  the  price  to  be  divided  among  the  contributors,  and  that  the  pretended  congre- 
gation had  no  action.  But  here  there  was  no  obligement  to  denude,  as  in  the  former 
case. 


See  No.  1,  voce  RfinvcTioK. 


TRUST. 


No.  1.1 788,  Dec  1 2.  Andrew  Spreul  agninst  Hugh  Spreul  Ceawfu&d. 

Thb  Lords  found  no  trust,  in  terms  of  the  act  of  Parliamei^  of  the  dispontion ;— eed 
tuiit  15th  July  1741,  inier  eoadenu 

\^  The  note  relative  to  this  second  question  between  these  parties  is  Na  90,  voce 

Adjudication. 

No.  2.     1784,  Jan.  16.     Me  Chaeteeis  against  The  Ceeditoes  of 

Meechieston* 

FouKn  that  the  expense  of  diligence  and  ranking  cannot  burden  the  eoDeetor.     But 
found  that  the  common  expence  for^behoof  of  all  the  creditors  must  be  allowed. 
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No.  3.   1 755,  Feb.  20.   Captain  Chalmees  against  Sir  J.  CuiInikoham.  ^ 

The  Lotdi  first  found  eases  were  piresumed  where  the  conveyance  bore  in  general  cer., 
tain  sums  of  money,  mthout  adding  equal  to  the  sums  after  assigned ;  and  that  the  rule 
of  determining  the  extekit  of  those  eases  ought  to  be  a  medium  of  the  eases  proven  to  have 
been  giyen  for  debts  in  eodem  generef  that  is,  equally  preferable.     (See  No.  7.) 

\*  The  case  of  Spreul  Crawflird,  of  6th  January  174S,  here  referred  to,  is  No.  5, ' 
vece  Bona  et  Mamj^  Fweb. 


•  ^ 


No.  4.    17S6,  Feb.  12.    M'KsNziE  against  Sir  A.  M'Donald,  &c. 

The  Lords  found  that  the  trust-infeftment  is  in  the  Crown  for  the  use  of  Murdoch 
M^Kefiade;  siiA  (bund  Murdoch  M^KeAsie  not  bound  to  find  caution  not  to  carry  the 
mcHiey  to  England.  N.  B.  It  was  thought  that  trust-infefbnents  w^e  not  included  in 
ikb  Testing  acts,  and  liieeefare  are  adjudgeable  in  thb  Court 

No.  6.     17S8,  Jan.  4.     Trustees  of  The  Creditors  of  Colonel 

Johnston  against  The  Creditors. 

The  Lords  found  that  these  trustees  had  no  ddm  in  law  to  any  fee  or  reward,  renit. 
Mtnlo^  Dnitnmore,  et  mt.  Moncie  teUs  me  that  the  point  was  decided  in  the  same  way 
b  the  esse  of  the  Tniatees  of  AbbotshalL  1  Mi  January,  A  bill  was  refused,  but  it  waa 
two  days  too  late. 

No.  7.  l738»JuiieSl.  Captain  Chalmers  ii^gmM/ Sir.  J.  Cunningham^ 

See  Note  of  No;  14^  wxe  Ax^^todicatiok. 

No.  8.  1 789^  Not.  Ba   Ann  Crawfurd  against  The  Represehtativei^ 

OF  Me  William  Crawfurd. 

See  Note  of  Na  7,  voce  Factob. 

No.  9.    1740,  Not.  19.     The  Creditors  of  The  Duke  of  Hamilton 

against  The  Earl  of  Selkirk  and  Lord  Daer. 

In  the  question  of  this  extraordinary  disposition  by  the  Dutchess  of  Hamilton,  for  pay. 
ment  of  her  son^s  debts,  though,  the  trustees  had  an  unlimited  power  of  agreeing  with 
what  creditors  they  pleased,  and  preferring  any  of  them  to  the  rest,  and  the  creditoxB 
barred  fit)m  any  action  agpunst  them  4  yet  the  original  trustees  bein|;  dead,  after  the  Earl 
of  Selkirk,  one  of  them,  had  disposed  of  the  subject,  and  therefore  the  trust  wats  either 
nmr  at  ain  end,  or  devolved  upon  the  Duke  of  Hamilton,  who  declares  he  does  not 
oppose  the  crlMlitarB  reoovering  their  money  out  of  this  fund ;  the  Lords  thought  there 
c£«dd  not  be  a  right  without  a  remedy,  (a  means  of  attaining  it)  and  thai  therefore  Ite 
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creditors  have  actionis  agdn&t  the  heirs  of  Earl  of  Sdkirk  to  Acoount  for  the  subject  of. 
the  trust,  renit.  President 

No.  10.    1740,  Nov.  21.    Anderson  fl^in^f  Lauder. 

The  Lords  adhered  as  to  the  debt  assigned  by  hb  &ther4n-law,  which  is  finding  that 
a  trustee  for  compounding  debts  must  not  only  communicate  the  eases  of  debts  he  com- . 
pounds,  but  must  state  debts  conveyed  to  him  gratuitously  by  his  parents,  to  which  he* 
must  succeed,  though  they  were  not  assigpied  to  him  at  the  same  rate^ 

No.  11.    1741,  Feb.  2S.    KiNG*s  College  of  Aberdeen. 

See  Note  of  No.  21,  vwx  JuEisnicrioif. 

No.  12.    1744,  Nov.  9.     Sinclair  of  Barrack  agmnst  Sinclair  of  Dun. 

'  Found  Barrack,  by  accepting  this  assignation,  liable  to  use  diligenee  for  his  own  and 
the  defender's  relief;  but  then  they  thought  that  diligence  only  such  as  he  used  for  hi» 
own  debts,,  but  did  not  determine  this  point. 

No.  18.     1747,  Nov.  25.     Creditors  of  James  Duke  of  HAMiLxaN 

against  The  Heirs  of  the  Earl  of  Selkirk,  &c. 

The  Lords  nem,  am,  found  action  competent  upon  the  trust-deed.  Kilkerran^  and 
Tinwald  spoke  against  the  interlocutor,  but  did  not  vote*  Armston  did  not  speak,  but 
voted  for  the  interlocutor. 

No.  14.     1748,  July  6.    Gordon  of  Buckie  against  Anderson,  &;a 

GoRDQV,  as  purchaser  of  the  estate  of  Arradoul,  made  large  payments  of  part  of  the 
price  to  the  creditors  ranked,  but  far  within  their  proportions,  till  a  scheme  of  division 
should  be  made ;  and  among  others  made  a  payment  to  Sir  William  Gordon  of  Packt 
who  had  adjudged  both  for  himself  and  as  trustee  for  Hden  Anderson  and  other 
daughters  of  Arradoul,  upon  their  bonds  of  provision,  the  assignation  bearing  the  trust 
in  gremiOj  and  likewise  the  adjudication ;  and  having,  in  place  of  discharges  taken  from 
him,  as  he  did  from  the  other  creditors,  IhUs  for  the  sums  paid,  and  Sir  William  bmhg  after- 
wards attainted  of  treason,  the  Lords  found  that  Buckie  ooqld  not  have  allowance  erf*  any 
part  of  the  sum  so  paid  out  of  the  sums  for  which  he  had  adjudged  as  trustee  for  them, 
8th  June  last ; — and  this  day  adhered,  renit.  Justice-Clerk,  Kilkernm,  Dun,  and  Tin- 
wald ;  notwithstanding  a  former  decision  quoted,  4th  February  1732,.  in  the  ranking  of 
the  creditors  of  Calderwood  of  Pittodrie^  in  t^e  question  with  th^  creditors  of  Mecchieston.. 

No.  15.     1753,  Jan.  28.    Captain  Mowat  against  Jean  Spence., 

Thomas  Spence  purchased  an  heritable  debt  of  400  merk&  on  the  estate  of  Dalvenan^ 
With  many  annuabents,  and  took  the  right  in  name  of  William  Crawfurd,  1st  February 
1795;,  and  died  in  1736x  leaving  three  daughters,  Agnes,  Jean,  and  Sophia  ^  and  aftisr 
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his  death,  Agnes  and  Jean  bought  Sophia's  share  of  the  sacoesston  at  L.250  sterHng ; 
and  after  Thomases  death,  he  being  in  possession  of  Dalvenan  by  another  temporary 
right,  a  gift  of  liferent  escheat,  William  Crawfurd  uplifted  the  rents  as  factor  for  tlie 
daughters,  and  counted  for  them  to  them.  There  is  now  a  ranking  and  sale  of  the  estate, 
and  Agnea  having  been  married  to  Captain  Mowat,  and  in  the  contract  of  marriage  having 
made  over  that  debt  wholly  to  him,  and  she  b^ng  dead ;  there  arose  a  competition  betwixt 
Captain  Mowat  claiming  the  whole  debt  in  right  of  his  wife,  (and  for  instructing  her  rights 
produced  a. letter  from  William  Crawfurd  to  Agnes,  dated  19th  November  1735,  ac- 
knowledging that  the  right  was  in  his  person  in  trust  for  her  behoof,  when  Thomas 
Spence  was  alive,  and  a  conveyance  by  William  Crawfurd  in  1742,  after  Thomas 
Spencers  death,  to  Gilbert  Lautie,  and  a  formal  back-bond  of  trust  by  him  to  Agnea)-^ 
and  Jean  claming  the  hatf  as  heir-portioner  of  her  father,  and  joint  purchaser  of  SophiaV 
share.  Lord  Minto,  Ordinary,  found  that  the  right  had  been  purchased  with  Thomas 
Spencers  money,  and  that  William  Crawfurd  had  no  sufllicient  authority  to  prefer  Agnes, 
and  therefore  found  that  the  two  sisters  should  be  ranked  equally.  But  on  a  recUuming 
petition,  we  on  7th  January  ditered,  and  found  William  Crawfurd's  letter  and  Laude^s 
back-bond  sufficient  evidence  of  the  trust  for  behoof  of  Agnes.  But  upon  a  reclaiming 
bill,  alleging  inUr  alia  that  Spenoe  could  not  afford  so  large  a  provision,  which  would 
amount  to  L.600  or  L.70l>  steriing  to  one  daughter,  while  he  had  no  remaining  free 
gear  either  for  his  own  support  or  his  wife^s  liferent,  or  for  the  other  two  daughters ; 
and  far  less  would  Agnes  and  Jean  have  purdiased  Sophia^s  share  at  L.250  sterling ; 
therefore,  (87th  December)  we  remitted  to  an  accountant  to  examine  and  report  the 
state  of  bis  affairs  at  his  death ;  and  by  that  it  appeared,  that  besides  that  debt,  his  free 
gear,  deducting  his  debts,  did  not  much  exceed  L.100  sterling;  and  therefore,  as  it  was 
impossible  that  Agnes  would  have  joined  in  purchasing  Sophia'*s  third  share  at  L.250, 
had  the  debt  been  her  own,  we  again  altered,  and  found  that  the  trust  in  Crawfurd^s  I 
person  was  for  the  behoof  of  the  father,  and  preferred  the  two  parties  equally ;  and  this  \ 
I  mark  to  show  how  difficult  it  is,  in  consistence  with  justice,  strictly  to  observe  the  act  '^ 
1696.    23d  January  1753,  The  Lords  adhered  ^ 

No.  16.    1752,  Jan.  22.    William  Kennoway  against  Robert  Ainblie. 

Geoege  Ainslie  disponed  his  t^iement  in  Newbattle  to  his  daughter  Jean  in  1721, 
and  thereafter  in  1723  disponed  it  to  his  brother  Robert,  on  the  narrative  of  sums  of 
money  paid.  After  Greorge^s  death,  Kennoway,  the  son  of  Jean  Ainslie,  alleged  that 
the  diqwsttion  to  Robert  was  in  trust  and  undar  back-bond ;  and  pursued  exhibition  of  that 
back-bond ;  wherein  Robert  compeared,  and  produced  his  dispoution  to  exclude  the  piv- 
soer.  And  in  that  process  Mr  Patrick  Middleton  deponed  that  Robert  had  granted 
a  "back-bond  acknowled^ng  and  declaring  the  4rust  for  behoof  of  Greorge,  in  order  to  fab 
carrying  on  a  certain  process ;  that  the  back-bond  was  lodged  by  George  in  his.  Middle^ 
tonX  hands,  where  it  remained  f<»:  6everal  years,  till  George  was  on  death-bed,  wh«{n 
Robert  came  to  him,  and  told  him  that  his  Brother  GrCOTge  wanted  to  see  the  back-bond, 
upon  which  he  gave  the  back-bond  to  Robert,  and  knew  not  what  afterwarda  became  ^f 
it.    And  William  Junkison  deponed  that  he  heard  Robert  Ainslie  own  that  ha.h^d 
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grantod  to  bis1>rother  a  hack-bond,  and  that  it  ^roa  lodged  in  Mr  Patfidc  Middfetoi^a 
hands,  and  that  he  had  got  it  from  him,  and  had  burnt  it  Eennowaj  n»t  pursued  a 
dfidarator  of  trust  against  Robert,  and  Lord  Dun  assoilzied,  because  there  was  .no  proof 
in  terms  of  the  act  1696.  The  pursuer  reclaimed,  and  some  of  the  Lords  thought  there 
was  a  fraud  in  Robert  Ainslie,  and  therefore  proveable  by  witnesses.  I  ooidd  not  agree 
upon  that  footing,  because  every  breach  of  trust  may  be  accouirted  a  firaud,  so  that  would 
be  a  repeal  of  the  act  1696.  But  I  thought,  that  though  the  act  made  a  written  decla* 
ration  of  trust  necessary,  yet  it  did  not  follow  that  where  such  had  been  granted,  and 
either  lost  casually,  or  stolen,  or  robbed,  that  therefore  the  right  was  lost,  for  still  the 
tenor  might  be  proTcd,  or  if  stolen  or  robbed  by  the  trustee^  that  theft  or  robbery  might 
be  proved  by  witnesses,  and  he  obliged  to  make  it  up  ;-^hat  her€  was  suffident  proof 
against  Roliert  of  his  unwarrantably  abstracting  and  destroying  the  backbond,  «nd  theie- 
fore  the  trust  might  be  declared  against  him ;  and  the  Lords  found  aecocdii^y ;  and 
renewed  this  interkwutor  on  a  transference  against  his  heir. 
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No.  1.    17S4,  July  9.    Miller  c^oiMt  Dunkino  and  Weih. 

Ths  Lords  refused  the  bill  as  incompetent  by  summary  UlL 

No.  2.  1785,  July  24.  Childhen  Of  Earl  of  Vfis;MY^%  ^against  Thkir 

Brother. 

Thx  Lords  demurred  whether  the  tutors  being  only  liable  for  intromissions  but  not  for 
amissions  they  could  be  decerned  personally  for  intromissions  in  thrir  ftcfors  hands ;  and 
Aerefore  the  pursuer  indsting  only  for  decreet  against  them  for  the  int^^t,  the  same  was 
restricted  aooordiagly.  2dly,  They  found  the  clause  oammittnig  the  education  of  the 
duldren  to  their  mother  was  not  a  condition  of  the  aliment,  and  refused  the  bill  vt  loto. 

No,  8.    1 785,  Dec-  &    Graham  against  The  Earl  of  March. 

The  Lords  were  of  opnion  that  the  rule  that  a  tittor  canoot  Afienale  without  authority 
Itf  a  Judge  extends  to  heritable  ddits  as  weH  as  r^fats  of  property ;  but  this  being  an 
alisiiation  in  farour  of  the  debtor  or  reverser  who  had  a  ri^  to  compel  him  te  receive 
las  mon^,  they  found  the  authori^  of  a  Ju<^  not  neoevary,  and  assoiltied  from  the 
vsductioa.  The  Flnsident  doubted  of  dus  intvriocutw.  Locd  NewhaR  ^dmighi  a  tstor 
toi  right  to  uplifl^hcritafafe  debu  as  wdl  as  penonid.  It  was  vked  ifthiswoidd  extend 
to  proper  wadsets.  But  many  of  us  doubted  of  that  point,  because  a  proper  wadset  is 
faeliNa4fe  rvfroeefidmdo^—SQth  January.— £th  December,  The  Lofds  adhered  to  the  inter, 
ftwutsr  asaiked  99th  Jaouarjr  last  unanimously,  at  least  aemi  eoa. ;  and  indeed  it  «0ms 
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implied  in  l!be  aet  1072  anent  tutors  and  cimUJon,  $ti  vUk  BaUbur,  Title  BCDXHPTunr 
OF  Lands,  Cap.  20. 

No.  4.  1736,  Feb.  19,  Scott  of  Rossiea^n^f  STBACHANof  Balgavies,  &c. 

The  Lords  unanimously  found  that  the  curators  ought  not  to  give  allowance  of  the 
L.100  promised  by  Ros^e  to  the  tutor  for  undertaidng  the  office.  They  would  gladly 
haye  given  the  allowance,  and  thought  the  tutor  desenred  it,  but  they  thought  it  not  in 
th^  power  and  likewise  mali  examplL 

No.  5.     1 7Se,  July  SO.    M^Whiutee  against  Mackilvan'. 

Ths  Lords  preferred  the  tutor  of  law  and  who  was  his  pupil^s  next  successor  to  the 
custody  of  his  pupil,  a  girl  of  five  years  cid,  before  the  grandfiither  by  the  liiother^s  side, 
^the  mother  having  married  a  second  husband)  the  tutor  offering  to  aliment  gratis.  What 
moved  them  to  do  so  was  the  smaUness  of  the  pupil^s  means  whereof  the  interest  was  onlj 
about  40  merks  per  anmun^  whieh  I  own  I  thought  no  good  reason^  because  neither 
gMned  the  tutor  lo  be  very  rioh. 

No.  7.    1 786,  Dec.  10.    Wauchcmpb  against  Waucbopk 

See  Note  of  No.  6,  voce  Minoe. 

No.  8,    1 737j  June  1 7.    Sir  Robert  Douglas  against  Sir  John  Scott. 

See  Note  of  No.  13,  voce  Pbesckiptiok. 

No.  9.    1 787,  Nqv.  4.    Carmichael  against  Porteovs. 

The  Lords  found  that  it  is  not  competent  to  the  tutors  to  object  to  the  pupl'^s  right  top 
the  subjects  intromitted  with  by  them  Morio  nomine;  2dly  That  there  is  sufficient  evidence 
that  there  was  a  conveyance  by  the  mother  to  the  pupil^is  younger  children,  28th  June. 
4th  November,  The  Lords  adhered  to  the  above  interlocutor.* 

*  There  is  a  contracUon  here  in  the  maou^pt  not  eaaly  dedphecedy  but  which  seems, 
to  denote  that  the  Pi^sidept  was  .a^iinst  the  interlocutor.. 

Ko.  10. 1789^  Nov.  16.    VI atsov  against  Davuosox. 

See  Note  of  No.  10,  voce  Aliment. 

No.  1 L    1789^  Dec.  4.    E.  M'Whirter  against  E.  Fowler. 

TiiR  Lends  adhered  to  the^  Ordiury^s  intcElocutor^  and  tbou^  that  sucili  a  general 
intromission  and  management  io&rred  a  protutory  without  ever  assuming  the  name  of 
tutor ;.  in  which  I  own  I  had  ja  difficulty,  ai^d  thought  that  would  be  no  protutor}'  by  thp 
avil  law,*— December  4th  The  Lords  adhered,  remit.  Arniston,  f^weddsifij  el  me% 
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No.  1 2.  1 740,  Feb.  27.  The  Tutoe  of  Law  of  Edebline,  &c.  Supplicants. 

The  Lords  found  that  they  could  not  authorize  the  petitioner  to  reassume  the  admini* 
tration  of  the  fatuous  person'^s  affairs,  leaving  him  to  do  as  he  thinks  meet  as  to  the  other 
point,  t.  e,  the  service.  What  moved  the  President  and  Drummore  was  the  former  de- 
creet of  declarator  finding  the  tutory  expired  void  and  null ;  and  Drummore  proposed  to 
add  to  the  interlocutor,  "  in  respect  of  the  decreet  of  declarator,''  which  I  own  I  opposed, 
because  I  doubted  that  without  those  strong  words  in  the  declarator,  whether  the  tutory 
oould  revive  upon  Ederline  relapsing  into  hb  furiosity,  not  only  for  the  reasons  mentioned 
in  the  petition,  but  also  diat  by  the  stile  of  the  letters  of  tutory  from  the  Chancery,  which 
is  the  law  in  this  case,  the  tutory  is  to  endure  iimte  Deus  clemaUia  ma  nln  morte  tei  con* 
valcsctntia  providerit 

No.  is.     1740,  Nov.  7.    YouNG  against  Watson. 

Tke  Lords  waved  to  determine  whether  a  nomination  of  two  tutors  would  subsbt  if  one 
did  not  accept  though  not  named  jointly,  because  it  was  told  us  that  both  would  accept; 
therefore  remitted  bill  and  answers  to  the  Ordinary. 

No.  14*  1 742,  June  16.  Sir  J.  Dalrymple,  &c.  against  Mrs  Sommervell. 

Mr  Hu«h  Murray  named  six  tutors  and  curators  to  his  daughter,  of  whom  his  Lady 
to  be  iint  qua  non^  and  in  case  of  her  death  or  incapacity  Sir  James  Dalrymple  to  be  rint 
quo  noil,  and  in  case  of  his  death  or  incapadty,  the  tutory  to  subast  in  the  otbar  tutors 
accepting.  The  widow  was  advised,  that  as  these  tutors  were  free  from  omissions,  a  different 
management  would  be  better  for  the  pupil  her  daughter  in  her  then  drcumstances,  and, 
as  slie  said,  was  told  by  Sir  James,  that  if  she  would  renounce  application  should  be  iurth- 
with  made  for  a  factor ;  she  therefore  renounced  the  office.  Sir  James  accordingly  applied 
by  petition  for  a  factor,  to  which  Lord  Drummore  and  Sir  John  Baird,  two  of  the  tutoiv, 
put  in  answers,  showing  that  though  the  reUct  had  renounced,  that  this  nomination  was 
not  fallen,  because  though  only  her  death  or  incapacity  were  mentioned,  yet  that  must  be 
understood  also  to  comprehend  the  case  of  her  not  acceptance,  and  the  other  tutors,  (even 
Sir  James  Dalrymple  among  the  rest)  were  willing  to  accept  Then  the  widow  gave  in 
answers  telling  the  fact,  that  she  believed  the  tutoiy  was  fallen  through  her  not  aooept- 
ance,  and  which  she  refused  to  accept  for  the  pupil^s  benefit  and  the  better  management  of 
her  affurs,  though,  if  the  tutory  oould  subsist  without  her,  she  would  in  that  case  notwith- 
standinding  of  her  renunciation  yet  accept  The  Prerident  was  clear  that  the  nomination 
still  subsisted  in  the  other  tutors.  Amiston  seemed  to  doubt  much  and  argued  against 
its  subsisting,  but  when  it  came  to  the  question  he  did  not  vote.  However  it  carried  that 
the  nomination  was  fallen ;  and  therefore  remitted  to  the  Ordinary  on  the  Irills  to  hear  par- 
ties as  to  the  nomination  of  a  factor  and  to  report,  23d  February.  16th  June,  The 
Lords  altered,  and  found  the  nomination  not  fallen. 
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No.  15.    1742,  July  So.    James  Dickson  against  Sarah  Torrte. 

Tutors  entered  into  a  contract  of  sale  of  a  pupiPs  lands  at  a  certain  price,  (without 
authority  from  the  Court)  agreeing  that  the  purchaser  might  purchase  in  the  pupiPs 
debts,  but  that  be  should  communicate  the  eases  to  the  pupil  after  his  majority,  on  his 
xatifying  the  dispoiution.  The  heir  of  this  pupil  quarrelled  the  sale,  and  reduced  it,  not 
for  lesion,  but  for  want  of  authority.  Then  the  pujnl  claimed  benefit  of  the  eases, — ^but 
the  Lords  found  he  could  not  claim  the  eases»  and  quarrel  the  bargain^  3d  July ;  and 
this  day  adhered* 

No.  16.    1742,  Nov.  24.    Parkhill  against  Geddes  of  Sootstown* 

The  Lords  found  that  a  tutor  n^lecting  to  make  up  inventories  of  his  pupiPs  father^s 
means,  (a  merchant)  nor  even  sundry  midversations,  pretty  like  frauds,  were  no  sufficient 
ground  for  giving  the  pupil,  now  of  age,  an  oath  in  litem  of  the  extent  of  his  father^s/ree 
means,  nor  to  decern  in  any  particular  sura  upon  the  uncertain  conjectural  evidence  of 
neighbours,  that  they  thought  the  deponent  worth  so  much  ;  but  reserved  the  effect  of 
diese  malversations  in  adidsing  the  proof  upon  any  articles  of  the  tutor^s  accounts  tliat 
should  afterwards  be  brought,,  24th  November.  8th  December^  Refused  a  bill  irithout 
answers^  and  adhered; 

No.  17.     1748,  Jan.  28.     Sutherland  of  Pronzie,  In&nt,  against  Hi» 

Uncle. 

A  BKIEVE  oftutory  being  served,  and  at  the  day  of  compearance,  the  tutor  of  law  not 
compearing  and  producing  the  brieve,'  the  nearest  of  kin  on  the  mother^s  side  craved 
the  diet  to  be  deserted  simpUsittr ;  but  the  Judge  deserted  the  diet  until  the  brieve  be 
of  new  served ;  which  the  Lords  thouglu  he  oouM  not  do ;  and  that  since  the  brieve  wa» 
not  produced  and  insisted  in,  it  should  have  been  deserted  nmpliciier. 

No.  18.     1746,  Dec.  9.    Walkingtshatt  against  William  Gray. 

Johnston  of  Straiton  having  on.  dedth^bed  named  tutors  and  curators- to  liis  childreuy 
and  appointed  a  factor  with  a  salary  during  the  tutory  and  curatory;  the  tutors  quar* 
reDed  the  nomination  of  a  factor,  or  at  least  insisted  they  had  power  to  change  him.  The 
Lords  agreed  that  the  tutors  could  not  remove  the  factor  during  the  tutory,  but  found 
no  necessity  to  determine  the  point  after  pupillarity;  but  the  factor  agreed  to  find! 
caution. 

No.  20.     1748,  Nov.  29.      Ure  against  Lidi>le;. 

A  TUTOR  of  law  being  sensed,  the  clerk  neglected  to  take  a  bond  of  caution,  at  least 
none  now  appears ;  however  the  service  never  was  retoured ;  and  the  infant  liaving  re* 
covpred  decreet  against  him  for  the  balance,  now  sues  Ure,  the  clerk,  for  not  taking  the 
bond.     Haining  found  him  liable ;  but  we^  in  respect  the  service  was  not  retoured,  nor 
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no  gift  of  tutoty,  thought,  though  a  bond  had  been  taken,  the  cautioners  would  not  hare 
been  liable ;  and  therefore  we  assoilzied  the  clerk. 

No.  21.    1748,  Dec.  7.    Robert  Leckie  against  David  Jennie- 

Ik  May  1788,  James  Rennie  disponed  his  effects  to  his  nephew  James  Rennie  in  life* 
rent,  and  his  son  David  the  defender  in  fee,  excluding  the  fa^er^s  power  of  administra* 
tion ;  and  named  six  tutcNrs  to  David,  whereof  one  was  Andrew  Leckie,  notary-public ; 
and  left  several  legaiaes,  and  among  others  100  merks  to  Andrew  Leckie.  After  James 
Rennie^s  death,  the  tutors  met  and  inspected  tlie  settlement,  and  adjourned  their  meeting 
in  July  1788,  and  Andrew  Leckie  does  not  appear  to  hnve  again  met  with  them.  The 
other  tutors  appointed  one  of  their  number,  William  Danskine,  factor^  without  finding 
caution^  who  managed  very  ill,  and  tlie  effects  were  embezzled  or  perished,  and  the  debts 
not  paid.  In  July  1789,  Andrew  Leckie  required  the  other  tutors  to  remove  Danskine 
from  the  factory,  and  call  him  to  account,  and  appcnnt  another  factor  with  a  cauticmer, 
and  in  that  case  declared  himself  willing  to  join  witli  them,  otherwise  protested  that  his 
not  joining  with  them  might  not  deprive  him  of  his  Ic^gacy.  One  of  the  tutors  dedared 
his  willingness  to  remove  Danskine,  and  Danskine  himseH"  declared  his  willingness  to  give 
up  the  factory,  and  to  account,  but  no  more  followed  upon  it  Anguit  1729  Leckie  ob> 
tained  a  decreet  of  the  Sheriff  of  Stirling  for  his  l^acy,  which  was  suqpended  in  1738,  and 
came  before  me  to  be  discussed,  in  the  name  of  Robert  Leckie,  son  of  Andrew  Leckie. 
The  question  was,  if  the  Roman  law  takes  place  with  us*  in  this  point,*  and  whetho^  in  this 
case  Leckie  had  a  good  excuse  for  not  accepting.  The  Lords  pretty  unanimously  found 
the  legacy  not  due,  and  thought  that  the  bad  management  of  the  other  tutors  made  it 
rather  the  more  necessary  Ibr  him  to  interpose. 

No.  22.     1749,  July  18.     Mr  Charteris's  Claim  on  Lord  Elcho*8 

Estate. 

The  Lords  dismissed  thedmm,  4th  July.  18th  July,  Adhered,  and  refused  a  redain^ 
ing  bill  without  answers. 

No.  23.    1751,  Feb.  19.    Johnston  agaimt  Crawfurd  and  Others. 

The  deceased  Johnston  of  Stralton,  by  a  deed  in  Uege  pouttie^  appointed  certain  per- 
sons tutors  and  curators  to  his  children,  three  to  be  a  qwnrnm^  but  his  wife  siiu  qua  noni 
The  words  were,  <<  with  power  to  them,  or  any  two  of  them,  with  the  said  mother,  to 
exerce  the  officer.^  He  thereafter  on  death-bed  made  another  ncMninatioD  of  tutors  and 
curators,  leaving  out  one  of  the  first  named,  and  adding  other  four,  and  made  three  a 
fttortifn,  without  any  mention  of  the  iine  qua  fum,  and  with  power  to  those  fifit  veaaeA  tp 
accept  either  on  the  first  or  last  nomination.  After  the  pupillarity  was  expired,  the  widow 
wanting  to  get  free  of  these  tutors  and  curators,  renounced  the  oflSce  of  curatory,  and  the 
eldest  son  raised  an  edict  for  chusing  curators,  which  was  opposed  by  those  named,  and 
advocated  to  this  Court.  The  minor  alleged  that  the  first  nomination  was  fallen  by  his 
mother's  renunciation,  and  that  the  nomination  on  death-bed  could  not  bar  hun  from 
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diusing  curators.  Answeted :  The  naminadon  of  a  sine  qua  non  does  not  determine  or 
void  the  nomination ;  2dlj,  that  a  nomination  bong  once  made  in  Uegt  paiutie^  the  father 
might  effectually  vary  or  qualify  that  nomination  on  death-bed.  Thb  last  we  did  not 
much  regard ;  and  upon  answers  to  the  defenders*  petition,  we  repelled  both,  and  adhered 
to  Minto'*s  interlocutor ;  though  several  said  they  were  chiefly  moved  by  other  matters  in 
the  answers,  that  the  defenders  had  not  taken  any  concern  in  the  minor^s  affairs  while 
pupil ;  but  I  confess  I  made  no  doubt  that  the  first  nomination  was  faHen.  ' 
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No.  1.    1749,  Feb.  2.    Ferousok  against  The  Officers  of  State. 

A  MAK,  Ferguson,  pursued  the  Crowtl  and  OiBcers  of  State  to  cognosce  certain  debts 
doe  to  }nm  by  a  defunct,  to  whom  the  Crown  is  left  hdr ;  and  as  to  many  particulara  of 
horses,  cows,  &c.  proved  a  sale,  and  we  gave  decreet ;  but  as  to  others,  he  proved  his 
own  poinding  the  goods  from  some  of  his  teilants,  and  thdr  being  deliverod  to  the  defin* 
der,  but  did  not  prove  whether  in  sale,  or  whether  for  ready  money,  or  in  trust.  Or  in 
payment  of  debt ;  and  therefore  we  found  that  part  of  the  libel  not  proven,  agreeably  t# 
Stair^s  opinion,  (B.  4.  T.  SO.  §  9.)  and  the  decision  Scot  of  Gorrinbeny,  (Diet. 
No.  694.  p.  18,787.) 

No.  2.    1153,  July  I.     Mr  John  Goldic  against  Murray's  Trustees. 

See  Note  of  Na  2S^voee  Process. 


USURY. 


No.  1.    1741,  July  15.    Hamilton  against  Captain  Cleland. 

A  cieditor  in  900  merks  granting  a  diflcharge,  aa  dated  in  January  1734^  bearing  i^ 
oeipt  of  full  payment  of  the  amiualrent  till  Lammas  1734;  and  after  his  death  his  heir 
suing  for  payment,--the  defence  was  an  aUegeanoe  of  usury  proved  by  that  receipt. 
Answered :  That  the  date  must  have  been  a  mistake  instead  of  17S5,  which  mistake  is 
common  in  writs  granted  in  the  first  month  of  a  year;  2dly,  de  mimmu  nan  curat pntlinr^ 
and  the  usury  in  this  case  oouU  not  exceed  threeJialfpence.  At  adrising,  we  doubled 
whether  by  our  Scots  acts  of  Ifi  and  23  Pari.  James  VI.  this  was  proponabie  againift  the 

hrir  after  the  usurer^s  death ;  and  two  judgments  ki  1T06*  and  1709,  f  were  observed) 

♦ 

•  DiCT.  No.  62.  p.  524k  t  DiCT.  No.  65.  p.  16^420. 
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Id^sre  the  Covft  fiiund  the  objection  cut  off  by  an  indcmaity^  which  it  oMild  not,  if  it 
aj^ul^d  ti^^  debt ;  and  Armston  aeemed  ioclioed  to  be  of  that  opinioii ;  though  now  nope 
t^  fict  12th  Jniytf  where  die  usury  is  conimitted  in  the  original  oontrapt,  it  voids  tbp 
coptract ;  yet  usury  committed  ailerwards  does  not  wnt^l  the  bond ;  and  Eari  Hay  obr 
•pnred»  that  we  had  all  overlooked  thitt  the  discharge  does  not  specify  the  pairticular  suo^t 
Tspeive^,  and  if  the  interest  of  the  interest  was  disoount(d|  there  was  no  usuxy.  Wf 
found  no  suflBdent  evidence  of  usury. 

No.  2.    1742,  Jan.  6.       Blaib  against  Blaies. 

The  Lord  Eilkenraii,  Ordinary,  found  that  taking^  an  heritable  bood  in.  1709,  and 
infeftment  of  annuabnent  thereon  for  an  annualrent,  at  the  rate  of  6  par  cent,  was  not 
usury,  because  the  statutory  interest  then  was  6  ptr  cent. ;  only  the  debtor  was  allowed 
retention  of  a  hsif  per  cent.  2dly,  That  the  creditor's  exacting  6  per  caU.  downwards  to 
1722,  thpu|^  it  waa  usury,  yet  he  bev^l  ^^>.  ^  P^**^  eonsequenoss  ^enRaodt  ai^d  Ms 
h^r  was  only  bound  to  discount  the  sums  overpaid;  and  this  day  we  adhered,  and  refused 
H  redaiming  bill  without  answenk 
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Ko.  1.    17S6,  Feb.  14.    Ann  Johkston  against  James  Afflcck^. 

r 

The  Lords  adhered,  and  found  that  a  general  discharge  did  not  include  the  debt  for* 
merly  assigned,  though  the  assignatioa  waa  not  intkmilecL 

No.  2.    1749,  Jan.  17.    Prentices  ^qgwMl  Catherine  Malcolm. 

PiKn  that  the  heirs  of  Jean  Prentico^hs^vor  no^diection,  nor  no  action  for  the  L.10OO 
sterling. 

No.  8.    1758,  Feb.  15.    Mr  Haldane  agahiH  The  Ditke  of  Doitglas-. 

The  Marquis  crf^  Douglas  haTing  given  bis  daughter.  Lady  Jeaii^  bcHid  of  provision 
oidy  for.  SOjOOO^merka,  the  Duke  bet  bosdHt^  in  ITUK  <iign«HlA  i».  tr  y\fll»  venksv 
{Miynhlt  at  hermarriif^,  but  with  juumnkmifbom  the  dato^  but  msawaA  ft.  fonm  to 
moke  and  alter  as.  to  the  addilioaat  3Q,00a  meriKs.;  and.  ki  IHM,  JUd^t  •ban^hMiAS 
apcafiMHi  for.  some  jooney^  theSidailenthei^ai'difteBsnl  tkiiesI%1M^Jbp  v^^ 
hi«. two banda  in theuaual  fonn»  with, annuabenft and peaaby  t  and m  13^96,.  iiftw tlio 
death  of  the.Mateluoaass  her  mother^  he  gawhetabaadfonannddiliMalam«% 
■aheut  L.161  sterling,  making,  with  the  inteoeat  of  the  40^080  nesiaveonlainad^  iiL  t|i» 
(bomr  bends  (which  are .  therein  sliertly  lasentkuHd^j  L.S09  fltadlQg^.  wUch  h^-  difisiA 
him  during  his  pleasure  to  pay  her  |it  foui?  terms  in  the  yepr,^  but  iieserved  to  himself 
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power  ta  revoke  that  boDd  00  far  a«  ooneemed  the  additboal  aiimiity,  *  and  rescuing  also 
power  to  impute  any  payments  made  by  him  in  part  and  to  aooount  of  tiie  said  bonds  of 
ptoviwm.    Differenoes  having  afterwards  arisen  betn^een  the  Dnki^  and  bis  sister,  she 
was  forced  to  apply  to  other  people  for  credUt,  and  in  1743  Mr  HaldaHe  beeame  bound 
for  her  in  L.50U  sterling ;  and  Mr  Robertson,  about  1747,  lent  her  hSBOO  sterlmg ;  and 
for  their  payments  she  assigned  to  Mr  Haldane  her  father^s  bond  of  provision  of  80,OfK) 
raerks,  on  which  he  pursued  the  Duke,  and  also  arrested  in  his  hands,  and  pursued  h 
forthcoDiing.  The  Duke  had  stopped  pttfment  of  her  annuity  for  a  good  nfai^  years,  and 
in  June  last  exeeuted  a  formal  revocadon  of  his  own  two  bonds ;  and  bis  defence 
was,  that  the  90,000  merks,  and  the  annuity  bond,  were  both  of  them  revokable  and 
revoked,  and  the  annuity  only  payable  during  pleasure,  and  these  80,000  merks  com- 
pensed.   Answered :  That  the  bend  of  annuity  mentioned  the  bond  of  30,000  merits,  but 
took  no  notice  of  its  being  revokable,  and  thereby  ensnared  the  pursuers,  and  induced 
them  on  the  credit  thereof,    fidly.  That  the  revocation  of  the  annuity  could  not  operate 
rtfro  before  its  date,  and  therefore  the  preoecfing  annuities  are  still  due.     And  the  Lord 
Advocate  quded  a  oate  betwixt  James  Marquis  of  Annandale  and  die  Marehionesfr, 
touching  lands  to  the  atent  of  L.500  yearly,  given  by  ManjiAi  William  to  his  ik», 
reserving  a  power  to  revi^Le,  and  which  Marquis  WiHiam  afterwards  revoked  mafaeti^ 
by  uplifting  the  rents  himself;  yet  because  th«e  was  no  formal  deed  of  revocation,  the 
HoHseof  Lards,  SlstDeMUber  1T81,  fooiMl  Marquis  WMliitai^s  executrix  diargeaUe 
with  the  rents  so  uplifted  by  him.    Sdly,  No  compensation  on  die  Lad|y*s  two  braids, 
which  the  Duke  in  ctfect  passed  from,  by  pitying  the  annuities,  at  least  not  lor  (he  annual, 
rents  of  these  bondsi  beaanse  he  reserved  power  tt>  impute  them  oid^  as  receipts  b  pay* 
ment  and  to  aooount  of  the  vdmle  50,000  merks.  4tldy,  The  revocatkm  could  not  operate 
reerobeime  its  dale  as  to  the  interest  of.  the  addhtional  90,000  merks.  The  Lords  sustained 
the  defence  against  the  whole  annuityi  because  the  obligement  was  only  to  pay  durilkg 
pleMire.    Sdly,  They  sustained  the  defence  on  the  revocation  of  the  prindpal  sum  of 
the  90,000  merks  bond,  and  the  compensation  on  the  two  bond»  in  172B,  both  principdl 
and  annualrents.    3dly,  Th^  repelled  the  defence  on  the  revocation  as  to  the  annual, 
not  of  the  additional  provision  of  90,000  merics  that  fdl  due  before  the  revocation  in 
June  last    Against  the  first  ihM  only  Karnes ;  but  neither  Kilkerran  nor  Murkle  would 
vote.  And  for  the  third  interloeutiw  were  Mifton,  Justice-Clerk,  Shewalton,  Karnes ;  and 
against  it  were  the  Prerident,  Minto,  Strichen^  WoodhaUi  imd  loobies ;  and  Murkle 
would  not  vote,— 88th  December  1752. 

*  • 

(The  caae  is  again  stated  thus :) 

Lady  Jean  Doq^bs  (now  Stuart)  had  a  bond  of  provision  by  the  Marquis  of  Douglas, 
her  fiEilher,  for  20,000  merks^  and  in  1718,  the  Duke,  her  brother^  gave  a  bimd  for  an 
additicmal  provision  of  90,000  merks,  payable  to  her  and  heirs  of  her  body,  or  assignees, 
by  contract  of  marriage,  with  interest^  but  reserving  to  himself  power  to  revoke.  In 
1788  and  1791,  he  lent  her  at  two  cGfoent  times  L.7aO  sterling,  on  two  bonds  of  bor« 
rowed  money  ineommon  ibrm ;  and  in  1790,  tfftef  the  Marchioness  thdr  mother*s  death,  ^ 
he  gave  her  a  bond  for  an  additional  annuity  of  L.lOl  steifKng,  on  die  narrativei  diat  the 
interest  of  the  two  bcmds  of  proviskm  was  not  sufficient  to  diment  her,  makingi  with  that 
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ipterestp  L.300,  which  he  cUiged  biui  to  pny  her  quarterTy  during  his  pleasure ;  and  il 
eontained  also  a  separate  express  power  to  revoke,  and  reserving  power  if  he  should  think 
fit,  to  impute  any  receipts  of  payment  he  bad  from  her.  Mr  Haldane,  in  bis  own 
right,  and  as  trustee  for  William  Robertson,  were  creditors  to  Lady  Jean  in  L.700 
sterling,  and  in  security  she  asagned  them  to  the  30,000  merks  bond  ;  on  which  they  sued. 
tlie  Duke,,  wlio  pleaded  compensation  on  Lady  Jean^s  two  bonds,  and  interest  therecf,. 
which  was  all  yet  resting^  whereas  the  Duke  had  regularly  ptud  up  the  L.SOO,  (which  in-* 
duded  the  interest  of  20,000  merks)  till  Whitsunday  1749  inclusive.  Therefore  MrHaldjfme . 
arrested  in  the  DuWs  bands,  and  pursued  forthcoming,  ^bicb  being  conjoined  with  the 
other  process;  and  the  Duke  having  produced  a  formal  rcvoeadon  in  June  17$S,— sundry 
questions  arose ;  Ist^  Whether  any  of  the  addi^nal  annuity  of  L.161  was  due,  or  could 
be  sued  for  after  the  term  of  Wlutsunday  1749,  when  it  was  last  paid  ?  2dly,  Whether 
the  interest  of  the  30,000  merks  could  be  daimed  from  jthat  term  till  the  revocation  .^ 
Sdly,  Whether  oompeDsation  on  Lady  Jean^  two  bonds  should  be  sustained  against  the: 
90,000  merks  bond  granted  by  her  fislber^  or  if  it  must  be  imputed  proportionally  to  that 
sum,  and  to  the  SD,000  merks  now  revoked  ?  4thly,  Whether  any  compensation  should 
k  sustained  on  th^  bygone  interest  of  Lady  JeanV  two  bonds^  or  if  ^ey  >vere  nol  todtlj 
and  by  implication  discharged  by  the  Duke^  Paying  ber  annuity  pf  L.300  for  her 
aliment?  And  the  Court  were  of  different  pinions  o»  all  those  points..  As  to  tlietiwo*. 
first,  some  thought  (uUtr  quM  ega)  that  an  obKgatioQ  to  pay  ii  vokier^y  or  quidcunqu€ 
vobfierc,  could  not  give  an  action  against  the  granter..  Qlhers  thought  that  the  obligatiiia / 
lOraa.  bjaodioig  UUi  ^  was  vevdced,.  especially  as.  it  was  aHmentary  ;  and  however  it  might  be 
irevoked  in.  tin^  qpming,.  die  revocation  could  not  operate  re^ro ;  and  quoted  the  caae 
betwixt  diis  Marquis  of  Annandale  and  the  last  Marquis,  her  stepson,  where  Marquis.. 
William^  whfxliferented  the  whole  estate,  whereof  his  son  had  the  fee,  renounced  for 
bis  aliment  the  liferent  of  lands^  yielding  aboufe  ^(^JiOO'  sterlit»g  iseat,  but  reserving  a 
power  of  revocation  ;•  but  differences  orisiag  betwixt  father  imd  seo^  caused  hi3^  factor 
uplift  Ihe  rents,  and  insert  it  in  his  rental^  and  continued  S6>  to  do  dwriag  his  Hie.  iVfter 
bis  deaUi,  tbq  son.  sued  tjie  Marcluonoss,  his  wi^w^  fbr  those  rent3  uplifted  by  his  father;, 
and  the  defeni^et^wf s,^tliajt  the  pursuei^^s  ri|^t  wasvevocable  mkd  revocked by  the  MarqukV 
Uj^fting  those  rents.  Sdly,  A  revocation  of  a  posterioi:  date  was  fisiund  among  the  Mar**' 
quis^s  wptings  ^er  bis  dcatb*  An3wered :  It  was  only  revat*able  by  a,  writing  under  the 
Marqisia''s  band  ;  and  ta  the  seconds  that  the  cevotation  ^luis  a.  latent  deed",  no^  notified  ta 
the  son.  And  the  Court  repelled  the  defiance,  and'  H>tmd  the  Marchioness  liable  during^ 
her  husband^,  hfe.  But  the  House  of  Lords,  21st  December  1731,  found  the  Marquis's 
uplifting  the  rents  no  sufficient  revocation,,  but  sustmned  tlie  defence  from  the  date  of  the 
revocation.  A  third  o^nion^  was^  that  the  L.>#1  annuity  bemg  only  payal^  during 
pleasui^e,  no  action  could  lie  on  it ;  and  though  tha^bond  contained  also  a^  separate  clause,^ 
reserving  power  to  revoke  the  obligation,  it  could  be*  no  stronger  than  if  it  had  not  that 
separate  olause^  But  I  thought  an  obligement*  containing  a  power  to  revoke  at  pteasure,. 
seemed  to  be  of  the-  same  import  as  an  obligement  to  pay  during  pleasure,  taiA  that  Jt 
perceived  no  dtfi^rence  betwixt  the  capta]"  and  the  interest  of  Ae  30,000  merks ;-  if  the 
loeason  of  difference  was^  that  the  term  of  payment  of  the  interest  was  passed,  it  was  so 
iJso  a(!i  to  tjiff  caj^ital ;  and  none  of  the  Judges,  nor  even  the  pur«uer>  lawver^,  doubted* 
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tkat  quoad  the  capitid  it  was  ranrocable  aiid  revoked ;— 4«nd  as  to  the  Marquis  of  An* 
Dandale^s  case,  Mr  Craigie  observed  a  difference  betwixt  an  obligation  to  pay  a  sum  of 
aoney  revocable,  and  an  assignment  to  rents  of  lands  revocable ;  and  that  a  precmriouti . 
right  is  a  good  rights  and  a  good  title  of  possession,  till  recalled ;  and  the  rents,  when 
they  became  due  and  payable,  became  the  sons.  The  Lords,  12th  January  last,  sus- 
tained the  defence  against  the  additional  annuity  since  Whitsunday  1749,  but  repelled 
the  defence  against  the  interest  of  the  30,000  merks  uU  the  revocation  in  1 752,  and  sus- 
tttned  the  defence  on  Lady  Jean^s  two  bonds^  and  interest  thereof,  to  conq^ense  the  said 
annualient  of  the  30,000  merks,  and  annualrent,  and  of  the  20,000  merks.     Mr 

Haldane  reclamed  against  all  the  points  given  against  hlro  ; — and  the  Lords  altered  the 
interlocutor  as  to  the  annuity  of  the  L.161,  and  found  it  due  till  revoked,-*-reiiit.  tWer 
mlio9  Milton  et  me.  And  after  the  interlocutor  was  pronounced,  the  defender'*s  counsel 
produced  a  letter  from  him  to  his  agent  and  cashier  in  town,  Mr  Stuart,  in  July  174Sr 
discharging  him  to  make  any  more  payments  to  Lady  Jean,  of  which  he  sent  notice  to 
Lady  Jean  in  France,  and  produced  a  letter  to  hin»  from  her  aho  in  July  1749,  acknow- 
ledging her  having  got  that  notice ;— and  thereupon  we  found  these  annuities  not  due 
after  Whitsunday  1744;— and  we  adhered  to  the  former  interlocutor  as  to  the  other 
pcnnts,  ISth  Feb.  1753.— 31st  July»  Adhered  as  to  the  compensation  on  Lady  Jean^sr 
two  bonds,  and  interest  thereof.    Badi.  Dmmmore,  Kilkefiran,  and  JusdceU^lerk. 
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No.  1.     1749,  Feb..  24.    Baxtehs  of  Canongate  asd^  Leith  agaimS 

Tenants  of  .Winton.. 

« 

The  Rebels  in- 1745  having*  sequestrated  thttt  estate  and.  appointed  one.  Araot  factor,. 
wIk)  compelled  them  to  pay  dieir  nents  under  pain  of  military  execution  ;  th^y  ordered, 
under  the  like  pain  three  baxters  of  Leith  (who  had  been  in  use  to  make  biscuit  for  the^ 
Government)  tu  bake  600  bolls  of  tlkir  Winton  wheat  into  biscnit  ftir^theiranny  v  andr 
they  received  the  wheat  or  part  of  it„  and  granted  their  rt^ceipts  to  the  tenants.     Other 
300  bolls  they  sold  to  six  Canongate  Baxters  at  L.6.  6s.  per  boll,  though  die  current  price 
tl>en  wasL.8  or  L.9;  and  this  tliey  also  received,  and  gave  receipts  to  tlie  tenants.  Theso 
tenants  pursued  both  for  the  current  prices  of  the  whole  wheat ;.  and  the  defence  being 
fcrce  and  fear,  a  proof  was  allowed  Kinc  ihde,  and  this  day  advised.     The  Leith  baxters 
produced  the  onler  on.  them  to  manufiicture  into  biseuit  under  the  foresaid  gain,  and. 
brought  proof  of  their  applying  for  and  obtaining  delays  o{  the  delivery,  and  tliey  also 
proved  that  they  hack  maniifacSured  and  delivered  the  biscuit  to  the  Rebel  army,  butr 
eould  not  prove  the  quantities  nor  tlie  identity,  only  thcrts  was  one  parcel  received  by  thoiu 
en  31st  October^  which  could  not  have  becnnianufactured  before  the  llebels  went  off  . 
November  1st    We  sustained  the  defence  for  them,  they  giving  tlieir  oatlis  in  supplement 
dmt  they  had  manufactured'  the  whole  into  biscuit  and  given  it  to  the  Rebels,  but  as  to 
{i^  last  parcel  ordered  them  to  condescend  how  they  disposed  of  it.     The  Canongate 
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haxiers  proved  in  genenl  thai  the  Itdbek  orderckl  tln^  Mti^tf at^  of  C^nddgafe  16  ^t 
bread  baked  for  the  Army  under  pain  of  militarj  execution,  of  that  the  Il^beb  tit>uid  go 
to  the  baxters  shops  and  take  it,  but  brought  no  proof  of  any  acaz^ty  of  wheat  iii  the 
town  or  of  any  force  on  the  defenders  more  than  the  other  inhabitatlts^  and  no  fbrce  od 
any  of  them  to  buy  the  pursuers  wheat.  On  the  oontrary  there  seemed  to  the  majority 
to  be  eridonee  that  it  was  yoluntary.  Therefore  we  (17th  Novembei'  1740)  ioiltid  them 
liable  for  the  current  prices  without  regard  to  the  payments  made  the  Rebd^,  i^hoM^ 
receipts  they  produced,  rant  Milton,  Dmmmore,  8rc.  and  (23d  NoTembel*)  focmd  them 
not  liable  in  Molidum,  but  every  one  {or  his  6wn  intronii8sbns.-*-*434tb  February  1740,  We 
unanimously  altered  this  last  and  found  them  liable  conjunctly  and  severaUy,  and  gave 
only  the  expenses  of  extracting  the  decreet,"-  wtf  renit.  inter  altos. 


WADSET. 


No.  I.    1734,  Feb.  IS.    Bogue  against  Mitchell. 

The  Jjfxds  found  it  a  proper  wadset;  2dly  icpelled  the  preseriptimi. 

Na  2.    nsSs  Dea  2.    Cochean  of  JHill  against  Cochban. 

The  Lords  allowed  a  proof  before  answer  of  working  ooal  and  limestone  cum  ^enere 
maximarum  expensarum.  The  Preindent  was  of  a  different  opinion^  because  the  sale  being 
for  an  adequate  price  he  thought  this  reversion  expired  without  dedaratdr ;  and  I  shotdd 
have  been  of  the  same  opinion,  but  as  that  pdnt  was  settled  by  the  Ordmary^s  interlocu-^ 
t^,  and  we  could  not  now  review  or  alter  it,  I  thought  it  could  not  lill^  the  fbitl  of  laVr 
supposing  it  to  be  a  wadset,  and  so  the  proof  was  granted. 

No.  S.    1 7S6,  June  18.       Gibson  against  Crock. 

Ths  Lords  adhered  aem.  cm. ;  and  we  thought  the  reversion  needed  not  be  re|pstrate 
idlt^r  uang  the  order^  and  that  the  subsequent  infeftmoit  was  void  and  null 

No.  4.    1738,  Dee.  19.        Stqey  fl^ww/ Pollock. 

See  Note  cff  Noi  S^  vace  iB&iTAircnr. 
No.  5.    l?40i  June  17.    M'LeOd  of  Genxies^^^titnal  Rosg  of  Aldit. 

The  Lords  found  no  usury,  but  seemed  more  doubtful  whether  the  wadsets  were  not 
improper.  They  seemed  to  think  that  a  wadset  with  a  back-tack  was  an  improper  wadset, 
and  the  wadsetter  liable  to  account  after  attaining  possession,  (for  during  the  back-tack  he 
gjBta  cmly  his  annuahrents,  or  if  the  back-tack  duty  exceeds  the  annualrent  it  is  usury ;) 


but  the  question  was  whether  here  were  properly  hack-tacks  ?  The  Phmdent  thofight  the 
last  wadset  fpr  that,refMsoa  improper,  but  not  the  firsts  but  as  this  was  not  reported  we  dWl 
not  determine  it. 

r 

No.  e.    1741,  Nov.  18.  Same  Parties. 

Tms  ifMslaoB  was  first  judged  17th  June  1740  (mpra}  and  caiM  again  te  he  detei^ 
■mied^  TIE.  Whether  a  peoper  or  improper  wadset?  and  the  Lords  foirodthe  first.wadset 
piaper^  because  the  baek4aok  did  not  extend  to  the  end  of  the  wadset  with  an  irritancy 
upon  failure  of  payment  of  the  back-tack  duty,  but  was  only  during  the  father^s  life ;  sa 
that  had  he  died  next  day  the  wadsetter  had  not  allenarly  a  faculty  to  possess,  but  was 
obliged  to  possess ;  and  the  reretser  the  son  could  not  keep  the  possession,  though  he  liail 
punctually  paid  the  tack-duty,— rentlt.  Arniston  and  Dun  ;  and  Kilkenran,  Murkle,  and 
MiHizie  did  not  vote.  But  they  uaapiaaously  found  the  second  wadset  improper.  18tU 
November  1741  Adhered. 

No.  7.     1 745,  Feb.  1 S.    Sinclair  of  Ulbster  against  Murray  of  Claurdon. 

A  WADSET  was  granted  in  1675  by  Breadalbahe  with  consent  of  Earl  of  Caithness^ 
but  who  did  not  ^gn  \%  lo  Muncay  of  eiaiido»and  Sihnisteit,  for  aboat  Sl/MO  merks. 
Ulbster  and  Fifswiak N^ the  rijgh^ <^ ivveinoB  a«^  now  ikUeming  the  lands;  but  the» 
Claiodon  is  not  in  posawskm  of  half  of  Chiwlon  and  Sibmister,  and  so  cannot  por  them  i» 
pessession ;  and  there  is  no  evidence  whether  ever  ClaiKkNH  attained  possessian.  Freswicfc 
insisted  that  the  Imr  pBesun^  that  he  had  gpt  possesnon  s^ice  thei«  was  9ooon)plaint  of 
vant  of  possession^,  and  said  it  wa^bdSered  m  CSaithness  that  be  bad  made  over  hi^  right 
to  this  faaaily  of  Caithness.  wk»  are  in  peasession*  Clafafden  agfdn  said,  that  if  one  i^iat 
possesakm  on  a.  title^  possesrion  rfXro  mqr  be  pr^umedf  but  wheie  thew  is  no  evidence 
Ibal  e!var  tbeisa  was  posseavon,  the  law  will  not-passoma  it^  The  Court  wvd^  divided  iai 
apinmo  and  much  difliculted,,  but  the^ocdemd  the  reftsmptiaa  to  psoeeed^  leaving  a  sum 
in  the  reverser^s  hands,  (viz.  4&00  merks)  till  the  question  be  determined  as  to  these 
lands,  and  granted  diligence  to  the  other  party  iot  clearing  the  question  of  ))ossession. 
Another  question  waa^dsatapaited  as-to  the  waifandBce  to  be  givei^  by  Clsinkm,  wlui  i.s 
served  heir  cum  benefidOf  and  the  wadset  sum  carried  off  by  creditors  adyudgers ;  and  we 
directed  that  Chiirdon  should  give  only  warrandice  from  fact  and  deed,.--but  Uie  creditors 
absolute  as  to  the  sum  received. 

%*  Connected  with  this  subject  ase  the  cases  Samsay  against  Creditors  of  WylliecTcugh  1  ^th 
June  1741,  voce  Redshption,  and  Sinclair  agamst  Murray 4tK December  1741,  Ibidem; 
in  the  note  relative  to  die  first  of  which  LordElchies  refers  to  his  opinion  written  upon  one 
of  the  Iiifbrmations  iaAe  caiiaaw  The  Session  pi^era  are  in  VoL  VI.  p.  471>  Vol.  tX. 
p.  806,  and  VoL  XII*  p.  164.  One  of  the  Infoanations  wants  the  end,  where  probably 
the  notes  alluded  to  had  been  written^  wluvh  do  4iot  appear  upon  any  of  the  other  nnrni  • 
mus  papers  upon  the-^wiK 
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No.  8.    1749^  July  21.    Robert  Kkubellk^  against  Thomas  Buoiitk. 

The  Lords  unanimously  adhered  to  my  interlocutor  finding  redemption  not  now  com- 
petent so  many  years  after  the  lapse  of  the  time  limited  for  the  redemption,  viz.  MartiiN 
mas  1704;  during  all  which  time  Brown  has  possessed  as  pn^rietor  though  he  was  infeft 
only  in  1715,  and  though  the  reverser^s  heirs  have  for  the  most  of  that  time  been  mtndrs ; 
for  they  thought  that  this  was  nopignu$  <x  wadset,  biit  truly  a  sale  for  a  oompeleht  pnce 
redeemable  in  a  limited  time,  but  without  any  power  on  A^  wadsetter  to  reqxiire  his 
money. 


t   ;  n      ifc^.jumL 


WARRANDICE. 


No.  2.    17S8,  June  7*    Fabquhab  of  Gilmilsqroft  aguinst  James  Hair. 

The  LcmxIs  allowed  a  proof  before  answer  of' what  was  treated  at  the  roup,  and  of  any 
tircuihstances  that  may  prove  the  purchaser's  knowledge  that  these  maitSies  were  contro- 
verted. The  Prendent,  MoyMon,  Justioe*Clerk,  Minto,  and  Dun,  tibought  the  seller  bound 

•  •  • 

to  convey  with  marches  as  in  the  tack  with  warrandice ;  and  I  was  upon  reading  the 
jxipers  of  the  same  opinion  in  the  belief  that  the  sale  had  been  by  «  rental,  in  which  case  he 
miust  have  made  good  that  rental  and  #ho1e  subjects  for  which  that  rent  was  paid,  and 
consequently  the  tack ;  but  at  advising  it  appeared  that  the  sale  was  not  by  any  rental, 
and  iheKfcre  I  thought  the  seller  not  bound  to  warrant  the  marches  oontuned  in  the 
tack,  even  though  the  taok  was  read  at  the  roup.  But  the  vote  being  stated^  Whether 
dispone  the  marches  in  the  tack  with  warrandice  ?•— or  an  act  before  answer  ?i^I  was  for 
the  last 

No.  s.    1788,  Nov.  21.    T.  MoKTBOBE  against  Robebtson. 

The  Lords  found  that  Mr  James  Robertson^s  share  of  the  provi^n  descended  to  his 
children  notwithstanding  the  substitution  failing  any  of  the  children  to  the  survivors, 
(agreeably  to  L.  102.  D.  De  Cond.  and  Dem.)  but  altered  the  L^rd  Ordinary^s  int^locu- 
tor  as  to  the  warrandibe,  and  found  the^^mother  liable  in  toto. . 

No.  4.    1 74 1 ,  Feb.  2 1 .    Dbummond  aguinst  Miln  and  Beown. 

.-    • 

Ws  seemed  to  agree  that  as  Aitchison  granting  a  liferent  to  William  Murray  was  a 
part  of  the  condition  of  John  and  William  Murray ^s  disposition  to  him  Aitchison,  that 
therefore  Aitchison  was  not  liable  in  absolute  warrandice  as  an  ordinary  seller,  and  there- 
fore had  he  purchased  Sir  Gilbert  Elliot  and  Brodie'^s  right,  it  would  not  have  ipso  Jure 
aocresced  to  William  Murray,  but  that  he  must  have  com^iunicated  it  to  William  Murray 


iipQii  {JsymcHC  of  a  jMjMttioiMl  part  of  the  prie«.  ddlj^  We  igpecd  tfaat  itiere  was  plaiii 
tBvldence  of  ooDiisioii  b^wixt  Aitchison  and  Drununc^d  his  doii*m-lair  in  purchasing  tliat 
irijght'  Bi  DniHtmond^s  n^me,  as  ftr  as  ooUuskm  is  properly  appticaU^  to  the  case ;  but  the 
tjacBtioa^  1^  Whether  Dnimmond  be  obliged  so  to  oommuniiiate  P  and  it  carried  faj  a 
gireat  imjoiitjr  that  he  is  not  obl^ed,  rente,  tantum  Dun  tt  me^  3d  December  1740.  Bui 
this  was  afterwards  alteted,  and  it  carried  by  a  great  majority,  that  he  Was  obligiBd  to*com^ 
ilmnieatey  2l8t  February  1741 ;  and  on  30th  June  adhered. 

No.  5,     1 74 i/ Nov.  22.    Jaue^Bi.aiu  against  HxTSTEU. 

«  •  ...  » 

ThS  Lords  found,  that  the  pursuer  who  was  infeft  in  certain  lands  as  principal  and 
others  in  real  wairandioe,  and  from  whom  the  principal  lands  were  evicted  many  yeai9 
ago,  about  20,  during  most  of  which  he  coqld  nqteifectually  bring  his  process  of  reppun^ 
against  the  warrantee  lan^s,  because  of  certain  disputes  still  depending  concerning  the  priur 
opal  lands,— >had  his  recourse  only  to  the  extent  of  the  value  of  the  principal  lands  evictcjd 
as  thej  were  at  the  time  of  the  eviction,  but  not  for  the  rents  he  lost  siiicj^  the  .evictioot 
nor  other  damage  in  place  of  them ;  but  if  the  rents  of  the  warrandice  lapds  ^ere  extan^ 
that  he  would  have  right  to  them,  or  to  sue  the  intromitters  if  they  had  not  a  good  defence. 
This  indeed  is  agreeable  enough  to  the  notion  of  real  warHuidice  considered  as  a  right  of 
property  conditional,  but  not  if  it  is  considered  as  a  right  in  security,  which  I  always 
understood  it  However  the  decision  was-  by  *ar  geeat  majority,  ttnk  ionium.  President  H 
me.  But  6th  November  1741  thb  altered,  and  found  that  the  real  wammdice  is  of  Che 
same  extent  as  the  personal  oUigation^  of  wamindiee,  and  gives  recourse  for  the  damage 
since  die  evictiofi  (t  «.  the  annualrents  of  the  value  of  the  lands)  as  urell  as  before.  Eqr 
the  interlocutor  were  President,  Royston,  Justice-CIerk,  Minto,  Stricb^n,  Dun,  Balme- 
rino,  et  ego.  CVm.  were  Drummore,  Kilkerran,  Murkle,  and  Amiston.— N.  B.  Amiston 
agreed  that  the  recourse  lay  not  oidy  for  the  vahie  of  the  laodS)  that  is  lands  of  the  same 
value,  but  for  the  damages  at  the  time  of  evictbn. 

No.  6.     1751,  Feb.  12.    Creditors  of  Burleigh  against  Harrower. 

Habroweb  feued  this  mill  of  Millnathort.  at  least  his  authors  did,  in  1697,  with  thp 
multures  of  certain  particular  lands,  and  some  dry  multures,  for  a  feu-duty  equal  to  U^e 
then  rent  <^  the  mill,  though  it  is  siud  now  to  be  of  much  more  value.  An  eviction  hap* 
pening  of  part  of  the  lands  expressly  mentioned  as  Uiirled  in-  the  miller^s  c^artfy,  .and 
likewise  the  -dry  multures^  being  less  than  was  put  in  the  charter,  the  miller  claimed 
abatement  of  his  feu-duty  equal  to  the  eviction.  The  creditors  alleged,  that  both  the 
common  debtor,  Mrs  Margaret  Balfour,  and  they  her  creditors,  were  singular  successors 
in  the  superiority,  and  did  not  represent  the  granter  of  the  feu.  Lord  Burleigh,  and 
therefore  not  bound  by  his  absolute  warrandice.  Answered,  the  abatement  is  not  claimed 
upon  the  warrandice;  but  as  this  is  a  rent,  a  cantm^  paid  for  the  subject  feued,  where 
the  subject,  or  any  part  of  it  is  evicted,  no  rent  or  feu-duly  can  be  due  for  it,  and  the 
rent  evicted  must  be  deducted  from  the  feu-duty.  I  thought  tiiat  if  it  were  eitlier  ward 
or  Uench  holding,  such  partial  eviction  could  not  affect  a  singular  successor ;  but  that  n 
feu  was  a  sort  of  jperpetual  location  for  a  constant  rent,  and  the  feu*duty  was  the  caaogi 

Ss 


111111101%  jgad  tbereftire  i&ci^  of  evittbn  oCtbe  mikgect,  there  bekored  to  be  aa  abatement^ 
but  not  eqoal  to  the  evjctioii,  but  by  the  same  proportion  as.  the  part  evicted  bove  to  the 
whole,  for  though  the  evictioa  should  exceed  the  feu-duty,  yet  there  must  stUI  be  a 
feo-duty  paid  for  what  remained.  The  President  thought  that  in  ordainy  feus  there 
could  be  no  abatement  against  a  singular  successor,  if  as  much  remained  as  was  suffident 
for  the  feu-duty,  and  that  the  feu-duty  was  not  a  rent,  but  a  sort  of  aeknowJedgment^  The 
feuars  are  sometimes  called  heritable  tenants.  But  as  to  this  last  [  observed,  that  feu*.^ 
duties  were  considered  in  law  as  the  rents^  and  instanced  the  laws  allowing  the  King  to- 
feu  annexed  lands,  and  ward- vassals  and  Bishops  tafeu  their  kmds,  withoi^tdimhiutiop: 
of  the  rentaL  And  it  carried  that  the  miller  should  have  an  abatement^  but  only  propor^ 
tional.  Then  the  miller^s  procurator  insisted^  that  as  to  dry  multures,  he  should  have- 
abatement  of  the  whole  deficiency,,  as  tlie  eviction  was  there  dear  and  certain,,  and  was 
all  part  of  the  rent.  But  we  thought  that  dry  multures  were  atwsys  pud  for  some 
mutual  prestation  by  the  miller,  such  as  grindhig  for  knaveship  atone  without  mulbixe^ 
The  miller  could  not  pay  all  the  dry  multure  either  of  rent  or  feu-duty ;  and  therefore  we 
gave  the  same  judgment  as  to  the  dry  multure.  28th  June,  Adhered ;  renit,  Justice*^ 
Ckrk  (in  the  chair)  and  Drummore^ 


WITNESS. 


^o.  i.    1744,.  Nov- 22,.     His  Majje«ty*^s  Advocatb  against  Keur  of 

Crujxmock*. 

Siee  No.  8j,  cow  Wbongous  Imprisonment. 

No.  2.     1 785^  Jap.  15.    CoLONCL  Erskine  against  Blackadder, 

Thb  Lovds  allowed  the  witnesses  to  be  examined,,  though  moreable  tenants.  The^ 
liords  remembered'  several  cases  where  that  obj[ection  was  over-ruled,,  and  therefore  wouli£ 
not  wmt  for  the  answers^ 

No.  8..    1785^  Not.  !».    Francis  Storr  offaihst  Lori>  Napier. 

The  Lord^  found  the  Lord  Napier  not  obliged  to  depone  in  general,  but  that  the  pur- 
suer should  give  in  a  particular  condescendence^  2iS&.  j:una.~18tk  Novemb^,  The  Lords 
adhered. 

No.  *.     1786;  Jwi.,  2^.     PROcuRATOR-FiseAL  OP  EbmBUR6£L  ogoinst 

The  Lords  found  the  libel  proveable  by  the  partyls  oath ;  and  found  that  Campbells 
might  bring  Stewart  as  a  witness,  to  prove  his  exculpation  or  alleviation. 


EtcHiEs's  Notes.)  WiTNESSf-  «07^ 

Na  5.    1 7S6,  Jan.  8*    Colonel  Ebskine  against  BLACKADDiiiit. 

See  Note  of  Na  1,  twee  Service  of  Hszbs. 

Na  6.    17S6»  Dec.  6»    Case  of  Hefbub}^  of  Humbie. 

The  Lords  found  the  homologations  of  the  submission  relevant  aAd  proved.  Roystbn 
thought  the  designation  of  the  witness,  Esquire,  sufficient,  but  most  of  the  Lords  were  of  a 
different  opinion,  but  it  was  not  determined ;  and  they  went  on  the  homologation,  which 
was  the  only  point  reported,  10th  Novemb«r.-«-7th  Decemberi  They  unanimously  ad« 
hered 

No.  7.     1 7S6,  July  8.    Francis  Scott  agalnsi  Lobj>  NapIAk. 

The  Lords  found,  that  my  Lord  Napier^s  lawyers  and  6xxsr&  cannot  be  interrogated  tu 
to  writings  shewn  them  on  behalf  of  my  Lord  in  the  course  of  their  employment  for  him, 
on  any  other  terms  than  my  Lord  himself  might  have  been  examined  by  former  interior 
cutors,  that  is,  upon  a  special  condescendence ;  and  they  thought,  as  to  the  other  pmnt, 
diat  the  pursuer  could  not  call  for  writings,  though  condescended  on,  unless  they  shew 
XX  prove  their  interest  in  them,  15th  February.— 8th  July,  The  Lords  adhered. 

No«  9.     1 7S8,  Jan.  &    Campbell  against  Campbell. 

Ik  a  reduction  tx  tapiU  keii,  an  objection  against  a  witness  was  reported  by  Itoyston, 
without  informations,  viz.  That  she  was  mother  to  the  pursuer  and  grandmother  to  the 
defenders,  she  bang  widow  of  Colonel  Campbell,  and  brought  to  prove  the  state  of  his 
health  at  making  the  deed  quarrelled,  which  was  20  years  ago.  My  difficulty  wits,  'Whe- 
ther a  parent  could  be  at  all  admitted  as  a  witness  either  for  or  agunst  a  child  ?  for  as  to 
any  remote  relation,  the  quality  of  the  relation  to  both  parties,  and  the  nature  of  the  fact 
to  be  proven,  whidi  was  a  domestic  one,  removed  the  objection  t  but  the  rest  of  the  L^rds 
thought  that  the  L.  6.  C.  De  Testibm  did  not  take  place  with  us,  at  least  in  civil  cases. 
Amiston  said,  that  if  the  proof  was  to  affisct  the  child  personally,  the  objection  would  be 
good,  but  not  otherwise ;  and  they  all  voted  to  repel  the  objection,  except  Royston  and  I^ 
who  did  not  vote. 

No.  10.    1738,  June  IS,  ^  Phillips  against^Cnicnto^. 

FmiLhiVB  havii^  caused  the  witnesses  attest  the  subscription,  whidi,  though  a  ttil^ 
svflbscription,  yet  they  had  not  seen  the  party  subscribe,  nor  heard  him  own  his  subscripii 
tion,  the  Lords  committed  Phillips  fio  j»ison  for  a  month ;  but  because  c^  his  youth  and 
acknowledgment,  would  inilict  no  further  punishment  As  to  the  witnesses^  several  of 
the  Lords  thought  they  ought  not  to  pumsb  them^  because  the  only  proof  was  by  their 
oaths ;  and  they  thought,  that  in  law,  a  party  could  not  be  punished  upon  his  own 
evidence.     Others,  laler  ^ptoi  ^go,  thought,  that  the  crime  of  forgery  was  by  our  law  an 
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exception  from  that  rule,  as  appears  from  Mackenae^s  Crinuials,  the  case  of  Captaiir 
Barclay,  .where  the  witoesses  were  puimhed  aUenar^y  uposti^^hetrwown  evidenoc^  and  seve- 
ral  others,  and  espedally  by  the  act  1681,  which  supposes  that  the  evidence  must  be 
by  the  witnesses  own  testimonies,  because  regularly  the  indtrect^iaaner  of  improbation  is 
not  competent  while  the  £rect  per  testes  insertos  is  extant,  and  till  the  deed  be  impioveo, 
there  can  be  no  punishment  of  the'  witnesses.  However,  llie  Lords  diougirt  it  bett^  t» 
give  no  judgment  upon  that  matter,  and  therefore  passed  them  over  ^without  notiQe, 

•  •  r 

N<x  H.    1788,  July  27.    Pbocubatoe-Fiscal  op  Admibal^ty  against 

4  W 

See  Note  of  No.  IT,  voce  Jurisdiction. 
(Erratum  in  the  text,— instead  of  <<  general*^  read  <<  generic'^ 

Ko.  12.    1738,  Dec;  12.    CnAiiTn&KiB  offoihU  DxviiiACm. 

The.  Lord  sustained  the  objection,  that  one  .of  the  instrum^itary  witnesses  to  the  con* 
tract  between  Redpath  and  this  suspender  Charteris  was  within  the  age  of  14  years,  not-- 
withstanding  the  suspender  acknowledges .  that  the  contract  was  signed  by  him  ;  atid  re-- 
pelled  the  allegeance  of  homologation,  for  they  did  not  fipd  the  acts  condesjceaded  on  suf- 
ficient to  infer  homologation,  me  refereate. 

No.  19L    1788j^  Dec.  12.    Db  Abnot  nxffain^t  Elizabetr  TOuNg. 

•  •  •         ■   •  « 

See  Note  of  No.  4,.  roc«  Proof. 

•   ■  •   '  ...     , 

No.  14.     1740,  July  24.    Leixh  of  Leithball  against  Gori>on  of  Lauv 

See  Note  of  No.  5^  x^u  Compensation.. 

No.  16.    1 742,  July  2?.    Thomson  agaiaxst  Bo&thwick,  aliqs  Sl:IlAITO^% 

In  a  suspension  and  reduction  of  a  bond  by  a  principal  and  eauiioner,  by  the  cauticmer^ 
as  granted  by  him  in  minority,  when  he  had  curators,  and  without  their  cons^t ;  am! 
h  reing  alleged,  that,^  at  granting  the  bond,  he  said  he  was  major,  and  both  parties  sJ* 
lowed  to  prove  ;«— upon  the  proof^  the  minority  and  having  curators  wa6  ptdved,  thougl^ 
he  was  wllhin  six  months  of  being  major.  For  proving  the  allegeance,  that  moaorem  ^e 
dimf,  the  creditor  adduced  the  instrumentary  witnesses  to  the  bond,'  Who  #ere' nis  io'wn 
Istlier  j^  brother,  and  proved,  that-thc  creditor  not. bang  tt>  be. present  ^i^n  fbe  i^pney 
was  t&  be  paid,  wrote  to^is  father  that  he  doubled  if  the  esM^oner  waft  qf  i^4<-«-4li«t  b^ 
{Hit  the  question  to  bfaa,  and  be  said  he  was  of  o^.  Two  queatitesoeoiiiy^*  Ut^  Wheth^ 
this  was  proveable  by  witnesses  Y  because  of  a  decision  m  Durie,.  87th  Fel^vaiy  16^7, 
<ZKuct«  No.  1/66,  pc90a&>;  Sdly,  and /[^iefly,  Whjetber  the  «i^itar\B  &tbev<imd  brplli^^ 
A<vii§^  instnunentary  witnesses^  were  habile  ?  (for  they  were  adduced  before  Cofnmi^ 
1«eners, .  and  l3ie  objection,  referred  to  the  Court ;)  and  it  carried  that  they  "were  not  Ib 
which  I  did  not  votCj^  for  I  doubted  much,  whether  they  were  nQt  necessary  witnesses  to. 
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«¥erjr  part  of'  the  tnuuactiim  at  gmadng  the  bond,  as  weU  as  to  the  fligiung;  and  I 
diought  the  lendhig  die  fDOfify  vpM  tiie<aMi/<if  dbat  security ^t^tvoogly  adminicled  thdr 
lestiiDOliieB;  Then  another  cjuestion  was,  Whether  it  was  not  proreable  by  the  party\ 
oath,  lo  whkh  the  creditor  rie&rred'  it, — notwithstanding  a  proof  by  tritnesses  had  been 
adduced,  since  they  were  found  inhaUle  ?  The  Court  was  much  divided  in  this.  I  thought 
it  was  competent,  in  the  same  way  as  if  that  proof  had  not  been  received,  and  in  form  it 
fhwld  not  have  been  Tsottvedy  aaditbe  olgection  determined  befiire  hearing  their  testi* 
mony  ;-  but  at  last  the  suspender  agreed  to  dqpone.  • 

« 

No.  17.    174S,  June  22.    Shaw  agaUist  Isobel.  Anderson. 

I  was  in  the  Outer-House.  A  relict  and  executrix  erf*  lizards  a  farmer,  pursuing  ^ 
meal-maker  for  the  price  of  victual  furnished  by  her  husband,  whitli  she  was  to  prove  by 
iritnesses  ;  the  defender  owned  that  for  many  years  the  defunct  had  been  in  use  of  fur- 
nishing corn,  and  he  always  paid  the.  price  when  it  was  ground,  without  any  writing  ou 
either  side,  and  ofTeired  to.  prove  payment  of  the  victual  in  question  by  witnesses,  ar  d 
which  in  part  appeared  by  the  reliefs  acknawledgment,*«-but  neither  party  kept  books. 
The  Commissaries  found  payment  of  money  proveable  only  scripiQ ;  and  two  bills  of  ad« 
vocation  were  refused  ;  but  on  a  reclaiming  bill,  the  Lords  remitted  to  the  Commissaries^ 
with  instructions  to  allow  &  proof  by  witnesses  befove  answer.  VUe  Act  of  Sed.  Bth  June 
1697%  -  .  .  ^    •         .       » 

N9«il>    )748»  Julys.    LoBD  Bkaco  agaimtMu  Abaks. 

The  question  was,  ^Whether  the  Dean  of  Faculty,  Mr  James  Graham,  and  Mr  Hay 
of  Montblairy,  could  be  admitted  witnesses  to  pi;ove  i^  eommuning  with  Mr  Adams  coo- 
ceming  his  chdm  against. Lord  Braco  before  nusmg  tl^e  process,  since  they  w.ere  now  Lord 
BracoV  lawyers  and  agent  in  this  cause.  ?  Qut  it  carrit^l  that  t)iey  oou)d  not,  and  we  refused 
txyrd  Braoo^s  bill  redaiming  against  our.fonner  interlocutor.  Jn  this  question  great  stress 
was  laid  on  their  being  both  employed,  m  this  bau'se  and  "acting  in  tbai  pommuning  for 
Lord  Braco,  and  in  his  a1)6ence'to  prevent  tne  process.  For  the  interlocutor  were  Pre^- 
dent,  Boyston,  Justice-Clerk,  Mmto,  Drummore,  Kilkerran,  Ddn,  Leven.  AmistoR 
absents 


'  '1  y 


Na  1 9.    1 748,.  July  IS,    Hblkn  Rah&ay  agaimt  D atid  Lindsay. 

A  auESTioM  occurred^  the  very  same  to  my  apprehenaon  as  we  decided  tlie  second 
instant.  Lord  Braco  agunst  Adanks^  {mprft).  The  question  was  anent  proving^  tha^a  tce^ 
tament  executed  by  a  young  boy  ki  &voar  of  his  mother  was  expEuned  to  him  so  as  he 
understood,  or  that  it  was  drawn  and  extended  at  his  de^re.  We  were  told  tluU  Mr 
James  Graham,  jun.  and  Mr  Ramsay,*  writer^  were  advised  about  tins  (eslament,  f.  t.  in 
extend  it,  dliring  the  boy V  life,  and  when  he  wa&  under  the  mans^ment  of  his  mother. 
Xtld  that  testament  being  now  ([uarf died  by  his  nearest  of  kin,,  the  mother  employed  Mr 
tGrraham  and  Mr  Ramsay  for  her  in  the  cause,  and  now  adduced  dieni  as  witnesses  for 
her.  But  the  Lords  refused  them;^  and  this  day  on  a  reclaiuiing  bill  and  onsVet^ 
isdheced.. 


SIO  WITNESS.  (Ei.CHt'E«  s  N«tetk 

m 

No.  20.    1744»  Jan.  5.    Crawfubb  agaiiut  Cajhfbell. 

See  Note  of  No.  80,  voce  Husbako  and  Wife. 

No.  21 .    1 744p  Jan.  24.    NisBET  against  Hunter. 

Upok  my  report  without  informations,  the  Lords  found  it  a  good  Direction  against  tw6 

< 

witnesses  in  a  process  on  the  passive  titles,  that  thej  were  umiles  to  the  [Hirsuer,  though 
they  were  brother-uterine  to  one  of  the  defenders  tlie  wife  and  brother-in-law  to  the  hus* 
band. 

Na  22.    1744,  Feb.  21,  SiE  P.  Murray  of  Ochtertyre  againH  Murrays^ 

Ths  process  was  about  a  money  settlement  registrated  in  the  SherifT-Court  of  Perth^ 
and  afterwards  unwarrantably  taken  up  out  of  die  record  as  was  alleged.  The  ISherilt 
Clerk  was  adduced  as  a  witness,  and  answered  some  interrogatories,  but  demurred  to  answer 
others  that  might  affect  himself.  But  we  found  he  must  answer  as  commonly  haf^iens  in 
exhibitions,  and  even  diligence,  where  the  questions  are.  Had  you  given,  or  have  you 
fraudfully  put,  away  ? 

^o.  28.     1 744,  Feb.  24,  28.    M'Ilhose  against  Reid. 

A  ooNCEBT  among  creditors  of  aliankrupC  with  him  tocomaiA/iarijMttMCi  and  tod]»> 
charge  him  ;  the  ocmcert  as  to  the  jNirv|NMni  preferenee  was  admitted,  but  the  queitioii 
was.  Whether  the  other  part  was  proveable  by  witnesses?  2dly,  There  were  but  tfarw 
witnesses,  and  two  of  them  carried  on  this  process  and  paid  the  expense.  Amiston  and  I 
both  doubtdd  the  competency  of  a  proof  by  witnesses,  and  likewise  of  the  liability  of  these 
two  witnesses.  We  altered  the  interlocutor.  We  did  not  determine  either  of  these  points^ 
but  found  no  sufSdent  evidence  of  that  part  of  the  concert  But  upon  a  reclaiming  bill 
it  was  carried  by  President's  citing  vote  the  28th  February  to  grant  diligence  against 
two  new  witnesses  to  prove  this. 

No.  24.     1744,  July  Id.    Cameron  against  Lawsok. 

See  Note  of  No.  24,  voce  'Husbami)  awd  Wif  s» 

Np.  25.    1 744,  Dec.  1 9.      Weir  against  Steel. 

See  Note  of  No.  17j  voce  Pbesumptiom. 

No.  26.    1 744,  Dec  21 .    M'Leod  against  M'Leod. 

The  question  reported  was,  Whether  John  M'Kensie,  writer,  eould  be  adduced  a 
witness  against  his  client  Cadboll,  to  depone  what  he  knew  of  an  arrestment  thai  waa 
used  in  CadboITs  hands  by  a  creditor  of  M^Leod  of  Genzies  even  before  the  term  of  pay«^ 
meiit  was  procured  by  CadboD  himself.    They  found  that  he  beboted  to  depone  upcm 
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•11  ftcto  that  be  knew  befi»e  the  oomplftint  anent  this  arrestment,  and  would  not  limit 
k  to.  facts  not  told  to  hkn  bjrhk  client  in  the  course  of  bis  employment.  Armston  men* 
tioned  an  example^  if  a  defiender  should 'employ  his  agent  to  scrcJl  a  discbarge  and  that 
the  dicQt  would  get  it  forged. 

Nob  27.     1747»Junel6.        A.aguinstB. 

Dbummore  reported  a  quesdon,  Whether  a  witness  oould  be  received  who  is  sister  to 
the  addueer^  but  who  is  daughter  to  the  person  agamst  whom  she  is  adduced  ?  Kilkerran 
mentioned  a  similar  question  reported  by  me  24th  January  1744,  (No.  31.)  wherein  I  had 
once  given  an  opinion  repelling  the  objection,  but  upon  many  precedents  from  Balfour^ 
Hope,  Haddington,  &c.  taken  it  to  report,  and  the  Lords  sustained  the  objection ;  a& 
they  did  also  in  tliis  case.  And  Arniston  observed  that  by  the  argument  used  for  repel* 
ing  the  objection,  one  m^ht  be  Judge  for  bis  near  relation,  if  the  other  party  was  equally 
near.    A  strong  authority  was  also  cited  from  Voet  for  the  objecdon. 

No.  28.     1748^  July  20.    Matthew  Strang  against  James  Strang. 

'  The  Lords  found  that  a  nephew-inJaw  (a  niece^s  husbaad)  mi^it  be  adduced  as  a  wit-* 
ness  forhis  unde^in^^law  in  a  proving  the  tenor  of  a  tailzie,  though  what  wasto  be  proved 
by  him  was  nuda  tmUso  vahvrum.  But  in  the  same  case'  found  that  the  mother-inJaw  or 
a  nephew  who  was  also  a  substitute^  conid  not  be  witnesses^ 

N<K  S9.    1749^  Not.  SI.    Earl  of  March  againsi  A.  Sawyer. 

•  

.  The  Countess  of  March  having  made  over  a  bond  of  L.I 0,000,  the  question  was 
anent  the  delivery  or  not  delivery.  In  the  proof  Mr  Sawyer  adduced  two  witnesses  wha 
had  been  the  instrumentary  witnesses  to  the  bond,  one  of  them,  Dickie,  is  Mr  Sawy er^s 
ag^nt  in  this  process,,  the  other  Lamb,  is  Mr  Sawyer^s  clei^k  in  his  office  of  paymaster, 
and  Lord  March  alleges  was  present  at  consultations.  As  to  the  first,  besides  the  case  and 
others  of  that  kind  mentioned  in  the  minutes,  I  mentiooed  tlie  case  2^  July  174:?,. 
(No.  16.)  where  the  father  and  brother  of  the  creditor,,  instrumentary  witnesses  to  his 
bond,  which  was  granted  by  a  minor^  were  not  admitted  to  prove  that  minor  mejorem  h 
iixii.  We  sustained  the  objection  against  Dickie.  Pro  weve  Dun^  Monzie^  Shewalton,. 
Justice-Ckrk^  ei  ego.  Coru  were  Milton^  Minto^  Easdale,.  Murkle,--^uid  the  Preddent 
seemed  of  the  last  opinion.  Drumraore  did  not  vote.  We  repelled  the<  objection-  to^ 
l^amb,  because  they  did  not  oflTec  to  prove  partial  counsel.  12th  January  1750,  We 
adhered^  because  thgt  did  not  suffidentLy  qualtfy  Lai^^s  acting  as  agent*.  But  on  appeal 
IKckie  was  ordered  to  be  received  cvm  noia^ 

No.  80.    1749.  Nov..  21.     John  Blair  against  Dnxn. 

NiSBET  adduced  a  witness  for  John  Blair  to  prore  John  Dinn^s  accession  to  a  fraud 
against  Blair,,  indudng  him  to  accept  a  bill  dhiwn  on  them  twa  by  James  Bltdr,  on  the 
faith  that  Dinn  was  also  to  accept,  and  for  their  relief  an  assignation  was  granted  to  them 
by  James  Blair  the  drawer ;  sad  Dinn  bad  acknowledged  a  contrirnnce  to  that  effect  by 
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James  Mair,  and  dvM  he  was  privy  to  it  Whereupon  I  alk>w«j|  Johii  ^tUm'tm  prov* 
further  acts  of  aocesaon  by  Dinn.  And  Nisbet,  who  wa»  writer  and  ottk  dPihe  IritaesW 
to  the  above  assignation  by  Janies  Biair  was  addaeed  to  prove  that  Dfam  wat  pMMit 
when  the  assignation  was  granted.  Dinn  objected  that  Nisbet  is  nephew  to  John  Blain 
Answered :  He  is  also  nephew  to  John  Dinn'^s  wife;  ddly,  a  necessary  witness;  3dly»  al^^ 
Kady  a  umiplena  prebatio.    Yet  the  Lords  sustained  the  objection  and  cast  die  witness.  4 

Nasi.    1750,  Feb.  d8.    John  Dingwall  ^i^in^f  Monro  of  CuIriliL    i 

In  a  process,  James  Grant,  merchant  in  Inverness,  having  been  adduced  ms  a  witness 
by  Culrain  and  attended  long. here  at  a  great  expense  before  he  was  examined,  for  which 
he  got  only  the  ordinary  allowance  of  16d.  per  day ;  after  he  returned  home  there  occurred 
some  occasion  to  examine  him  again  upon  oth^r  facts.  And  bqing  brought  up  a  second 
time,  the  Lords  allowed  him  L.lOO  Scots  for  his  expenses  of  the  last  journey. 

No.  S9.    1 750,  June  32, 27.    Falconer  of  Phesdo  against  Faloonsb,  &d 

Ik  a  reduction  of  several  bonds  granted  to  different  relations  by  Lady  Pheado  then 
94  years  old,  being  quarreHed  on  the  head  of  inciqpaeity,  of  the  bonds,  not  being irad  to 
the  defunct,  and  of  her  hand  being  led;  the  pursuer  examined  two  of  the  kislrmnentary 
witnesses,  sorvanls  called  up  Jto  sign  witness;  fant  odbhea  of  t^e iaaferumtntdiy  sntMses 
not  examined.  Two  of  the  defenders  who  had  got  these  bonds  gave  in  a  petition 
f»*aying  to  4&te  sht  witnesses.  Object^  too  late  now  aJUr.die  .pnrsti^  h4B:adda(QMi£ifc 
proof.  Sdly,  These  witnesses  either  gpt  bonds  themselves  or  are  nearly  rehited  t»  odiers 
who  got  bonds,  or  are  related  to  the  petitioners  themselves.  The  Lords  ullowed  the 
instrumentary  witnesses  to  be  cited,  as  to  all  that  had  passed  nt  signing  the  bonds,  jidly^ 
Refused  the  petition  as  to  the  other  witness  for  Elusabeth  Douglas,  because  within  the 
degrees  descendant  to  her.  Sdly,  Reused  the  petition  aa  to  the  other  petitioner  Patrick 
Falconer  with  respect  to  other  nitnesses  (be^es  the  instrumentary  ones)  who  have  got 
bonds  themselves.  27th  June,  Rejected  a  witness  whp  was  father  ai|d  administrator-in 
law  to  an  infant  daughter,  to  whom  one  of  these  bonds  was  given.    (See  No.  26,.  voce 

Writ.) 

•  ••  . 

No.  38.    1 751,  July  19.    Jahieson,  &cc.qffainM  Wells. 

Ik  tlie  trial  of  forgery  Jamieson  against  Alexander  ^FVurester,  wfaerdn  the  pnmer 


endeavoured  to  improve  tlie  subscription  i^oneCaljane,  and  for  that  end  to 
of  Caljnne's  true  subscriptions ;  it  was  proved  that  Robert  Wells,  (who  was  married  Ift 
the  prisoner**s  wife^s  sister)  getUng  notice  that  one  Fulton  who  had  a  writing  subscribed  by 
CaI|Mne  was  summoned^  went  to  his  houses,  made  a  pretence  for  getting  a  si^H  of  the 
writbg,  and  Fulton  going  out  of  the  room  he  crazed  Calfune^s  subscription,  and  on 
Fulton'^s  return  gave  him  the  paper  folded  so  that  Fulton  did  not  discover  the  trick  tiO 
next  day ;  and  from  thenoe  Wells  went  to  one  Barr  who  had  a  bill  accepted  by  Calpbie^ 
and  endei|youred  to  purchase  it,  but  not  agreeing  trysted  him  to  Glasgow^  where  the  bill 
was  brought  up  by  Wells^s  wife.     Therefore  we  committed  him  to  prison  till  the  26th  of 
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AugaaL  And  at  Ent  we  agreed  to  set  htm  on  the  piliorj  for  an  hour^  but  befiMre  Ifae 
■antencB  waa  writtea,  we  thought  that  woald'ntake  him  in&moiii^  which  we  thought  too 
aevetey  and  therefore  left  it  out  of  the  aentenoe; 

No.  84.    1751,  July  26.    GiBB  against  Walker  amo  Simpson. 

See  Note  of  Na  19,  voce  Cautioner. 

Na  85.    1758,  Dec.  19.    Park  against  Elizabeth  Daleticple. 

The  Lcircls  sustidnecf  an  objection  to  a  witness,  that  sKe  was  mother-in-law  to  the 
aBdaeeri>n6[withslandin|;  die  aibwer  diat  she  was  in  the^  saoie  idatioikla'thejo^ 


No.  86.    1758,  Feb.  7.    GultistiiE  against  Williabi  RotBEETSOte. 

Two  menial  senrants  of  Cbristie^s  and  two  cottars  were  admitted  witnesses  for  proving 
due  value  c^  his  crops  of  eom  1751  and  1752  cut  down  by  him  while  they  were  in  his  ser- 
yiee^  as  necessary  witnesses,  but  not  to  prove  matters  of  judgment,  ?iz.  die  different  valuea 
of  crop  of  com  and  crops'  of  gtass  of  the  same  grounds. 

•  •  ■< 

•  .  '  *       •  *  '  •  f 

No.  37.     1753,  Feb.  16,    The  DtiKE  of  Roxburgh  against  Chatto. 

Ik  tlMB  trial  dffiiffgeffy^  memioned  mpra  February  ^  (Na  80,  oMFBAiro)Mr  Waltw 
Frin([^,  AdVoeate,  was  adducied  fiir  the  pwfiuer,  and  beii^  interragiital^  Wlietfaer  Ar 
fmototit  had  showed  hial  tile  writing  qtiarrdkd,  iriutt  die  tenor  ^  purportfaad  dale  of  it 
w<Te,  aild  what  oanvelsatian  he  had  with  Mr  Robert  Pringle,ooe  df  the  DiikeVlawyeni 
^cMJceftifaig  2t  ?  ObjeeCed,  that  he  was  emfrfbyed  as  counsel  for  the  priapner,  and  therefiora 
acmld  not  be  obliged  to  reveid  any  of  his  dient^e  secrets^  The  Lords  fbandhittobUigHita 
depone,  Wh^her  he  had  seen  the  writing,  and  what  ha  rameinbered  of  th^  tenor  and  dati 
dt  it,  and  what  ooiiversalion  he  had  with  Mr  Robert  Pringle,  but  would  not  ask  bim  fvont 
whom  he  g6t  the  paper,  nor  any  thing  that  his  client  said  to  Um  about  it?  wbieh  waa 
agreeable  to  the  pveoldenit,  Slat  Deeeaabar  1676|  Cceditflra  of  Wamphny  againat  Lard 
Waihphialir,  (Dict.  N«.  12.  p.  847.) 

No.  88.    1758,  Feb.  16,  July  5.    Same  Partuscu 

Ik  this  trial  of  forgery  one  of  the  instrumentary  witnesses  dying  during  the  trial,  othar 
witnesses  were  adduced  to  prove  what  he  said  of  the  matter  o|i  death-bed ;  and  thedefen* 
der  objected  to  the  competency,  for  that  was  but  henraay  evidence.  But  the  Court  repeUed 
the  objection,  and  distinguished  between  the  evidence  of  hearsay  of  an  ordinaiy  witness  and 
of  a  person  so  connected  withthecrime,  that  ibe  confession  of  an  aocompliee  is  a  pregnane 
circumstance  even  where  be  ia  not  or  ^sannot  be  adduced  a  witness.  That  in  a  trial 
of  murder  evidence  will  be  admitted  of  what  the  person  killed  said,  and  whom  he  charged 
And'inibe  trial  jof  James  M^rigor  4Swr  the^qfie  4if  Jean  Kefiy,  hrr  dealaratko  jptf 

aUowed  to  be  read  to  the  Jury. 

S.  •* 
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No,  1.  17S9,  June  14.    Sir  John  Hvue,  against  The  Admieal-Defute. 

See  Note  of  No  2,  voce  Regalia. 

No.  2.  1751.  Feb.  19.  The  Eabl  of  Panmuee  agninst  Bisset  and  Ross. 

In  1745  a  Frendi  ship,  La  Seine^  having  on  board  the  kte  Loid  Jobs  Dninunoiid^ 
and  his  French  regiment  was  chased  into  the  harbour  <^  Mmitrose,  then  possessed  by  the 
Rebels,  and  some  time  aftar  being  lost  on  a  sand  bank,,  by  which  her  back- was^brokeiii 
as  the  seafaring  people  expressed  it,  lay  there  till  the  Rebels  fled  northward  before 
the  Duke  of  Cumberland ;  and  then  Captain  Dove  of  the  Hound  sloop,  seized,  and 
because  he  could  not  carry  her  away,  gave  commission  to  Bisset  to  sell  her,  which  he  did. 
£arl  of  Panmure,  as  Depute- Admiral  sued  Bisset  for  the  priice,  and  also  Ross,  for  some 
things  taken  by  him,  in  the  Court  of  Admiralty,  and  recovered  sentence.  A  bill  <jt  sus- 
pension being  presaited  to  us,,  we  all  agreed  ih9t  ^  ^^  ^^  capture  of  Cajilain  Pove^s  ; 
though,  if  it  had,  it  might  have  been  a  question  what  would  lie  the  effect  since  he  sued 
BO  condemnation..  Sdly,  We  doubted  whether  it  wcas  properly  a  wreck,  since  the  owners 
were  not  only  known,  but  had  unwillingly  deserted  it  tof  feait  ^  bang  made  fHosoiiers^ 
though  jetsaoL  may  fall  voider  the  Admiral^s  right ;  at  whediev  3«Hy  it  diould  nol 
rather  be  considered  as  enemies  goods,  and  if  so,  then  whether  confiscated  to  the 
Crown,  or  if  cdU  prtmo  oocupariti.  As  to  ordinary  moveables  this  last  possibly  might  be  ;- 
but  as  to  nubUtm  majority  as  ships  or*  perhaps  great  artU^ry,  these  could*  not  belong  to  the 
fiiBt  finder.  And  if  fiiey  belonged  to  the  Crown,  then  the  question  was,  Whether  they 
h&  under  the  Admiral^s  gift?  I  quoted  the  case  of  the  Pirates  ship  and  goods  in  Argyll^. 
shire  in  1720,  and  even  the  vemains  of  the  Aimada.  However,  as  Captun  Dove  or  the 
defenders  bad  no  right,  we  agreed  to  die  sentence  of  the'  Judge-Adnural,  whidi  finds 
that  the  Admind  has  right  to  the  keeping,  preserving,  and  intromitting  wk)i  the  subject,, 
ipreferably  to  Dove  or  the  defenders,  subject  to  the  claims  of  tliose  who  can  hereaftsiv 
9iake  ill  «ppar  that  tliey  have  r^bt  to  the  same^ 
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Vo.  t.    1734,  J^.  16.    Leith  in  Bucham  against  ElphikOston  of  Glap^. 

Thb.  Lords  found  the  bill  vitiated,  and  therefore  null 
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No.  9.    1 7d4»  Dea  1 1.    Mr  Robert  Blackwood  aguinst  Rxtssel. 

See  Note  of  No.  1,  voce  Appeal. 

No.  S.    I7d6>  Dec.  1.    HuMBiE,  Younger,  against  His  Father* 

See  Note  of  No.  6,  voce  Witkks9% 

No»  4.    1 737>  Jan.  ^.    Wl^iR  against  Parkhill. 

See  Note  of  No.  IS,  voce  Bill  of  Exchangis. 

Na  6.     1737»  Nov.  16.    Belshes  against  ELPHiNGSToy. 

!Phe  XjotAa  thought  the  extract  of  a  false  dale  was  Toid  and  null,  and  therefore  found 
the  arrestment  upon  h  alto  Void  a&d  null,  and  adhered  to  the  Ordinory^s  interlocutor  pre* 
iTerring  my  Liady  £lphingston,  and  ordered  the  SherifT-CIerk  and  messenger  to  attend  tck 
ttorro#. 

•  < 

No.  6.    1 788,  Nov.  7.    Low  rf  Brackley  against  Be atson  of  MmwhilL    ^ 

The  Lotds  wete  divided  in  this  question,  Whether  a  pullity  of  a  bond  of  thirlage^  that 
one  of  the  witkiesses  signing  is  neither  named  not  designed,  can  be  supplied  by  a  condt^- 
Bcendence  ?  but  found,  by  a  great  majority,  that  it  was  not  suppliable,  renii  President, 
Amiston,  tt  me.  I  thought  it  suppliable,  but  that  it  was  not  enough,  as  in  this  case,  to 
shew  another  writing  with  a  subscription  at  it,  that  comparatione  is  like  this,  for  though 
it  were  the  same,  it  might  have  been  signed  by  him  yesterday,  (supposing  the  witneta 
still  alive;)  but  that  they  should  prove  ^at  he  actually  signed  that  bond  at  the  time,  25th 
January.-^7th  November,  A  proof,  before  answers,  dt  the  prescription  to  both  parties. 

'  (The  date  of  the  bond  of  thirlage,  is  in  the  text,  erroneously  printed  1745,  instead  of 
1645.) 

No.  7.    1 789,  June  6.    RuT aerford  against  Haig. 

The  Lords  found  that  Mr  Thomas  6<xdoB*s  letter  does  not  prove  its.date,  unless  it 
be  instructed.  We  agreed  that  the  general  point  depends  upon  circumstanoes,  and  has 
been  variously  decided^  and  that  misave  letters  prove  their  dates  in  matters  that  ar6 
usually  transacted  by  missive  leUers ;  but  thb  one  appeared  very  suspicious,  that  so  great  a 
claim  as  L.500  or  L.600  sterling  sliould  lie  so  long  uncleared  upon  such  a  writings 

No.  8.     1 789>  July  6.    Shiels  against  Chosbie. 

The  Lords  found  the  nullity  of  a  deed,  that  it  was  dgned  only  by  one  ttotttry  Mid  two 
witnesses,  supplied  by  the  party^s  oath,  acknowledging  that  he  gave  warrant  to  the  no^ 
tary  to  sign  for  him ;  and  disregarded  a  quality  added  to  the  oath,  that  he  thought  tli^ 

3t2 
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writ  of  a  different  tenor.  But  it  earned  only  by  the  President^  casdqg  TOle,«^wliick 
seemed  torne  a 4ittk  odd.  .\  .. 

No.  9.    1 741,  July  17.    -AKDiiEW  rixLL  against  Duke  of  Roxbuegh. 

Th«  Lords- siMtaiaed* die  obj^tion  t&4be  DukeofrBodwrg^^i  Mfumci  jifet  the  page^ 
were  not  numbered  in  the  notary^s  attestation,  and  therefore  found  no  title  to  carry  on  the 
process  of  declarator  of  astriction, '  4th'June. 

In  this  important  question^  dedded  4th  June,  ooncemii^  the  nullity  cxf  a  saane  written 
bookwise,  that  the  attestation 'did  not  number  the  pages,  we  examined' the  keeper  of  the 
vegtster  and  several  wntecs  .to  (the  ^g^oet  ThedisuK  i^peaied^^so  universal  that  we 
repelled  the  nullity,  but  resolved  to  make  an  act  of  sederunt. 

•  «  ■  • 

No.  10.     1742,  Jan.  19.    Robertson  against  Mrs  Jeax  Kerr. 

In  the  reduction  of  a  testament,  the  Lords,  on  insttmt,.  found  tha^  .the.act  16SK^ 

anent  writing  securities  bookwise  and  directing  the  inserting  the  number  o£  pages  in  the 
doquet,  does  not  extend  to  a  writing  oonristing  of  only  one  sheet  or  two  leaves  of  paper,, 
and  repdled  that  objiection  to  the  testament ;  and  this  day  thqr  adhered,  9nd  refused  a 
bill  withou^anawecs.  .^SeP^No.  6»  ff«e.L^eiTl¥|*-<-No*,19>  voot  ^Tiysio^iiifjint^cj^^y^ 
'JSo.  6,  voce  Testament.). 


No.  11.    1742;  Nov.S2«    The  Duke  of  ^Douola3  offoimt'liKZ  Credi- 
tors or  LiTTLEGlLL. 

In  these  informations  the  point, is. prett.y. fully  argued.  Whether .^thei:  1  IT  act  15^ 
or  80  act  1579  made  the  inserting  or  suubscribing  of  witnesses  in  deeds  or,  .contracts,,  fign.^ 
cd  by  the  parties  themselves,  a  necessary  solemnity  ?  I  have  stated  my  opinion  pretty 
luUy  in  my  notes  on  the  Ouke^s  information^.nnd  the  Court  seemed  .to.  that  cyjnipjurr'tbgt 

'V  as  the  act  1540  dy  not  require  signing,  (which  iJCilkenanatficstsoemed  Ip.^^tnk  it  did), 
ao  neither  it  nor  the  act  1579*  did,  in  words,  enjpta  the  inserting  them  where  tii^  parties 
themselves  ngned^  and  only  enjoined  inserting  four  witnesses  where  the  writing  was  signed 
by  notariea;  but  thai  the  inserting  was  necessary  at  gominpn  lawv,^nd  waa  ^upposed  in 
both  these  acts,,  as  well  as  in  175-  act  1599L    Therefore  we  sustained  the  abjection^    But 

*"  we  were  divided  on  the  qjaestibn.  Whether  it  was  suppliable  ^    Amiston  tiiought  (it  was). 

'  '9ut  on  my  motion,,  it  was  remitted  to  the  Ordinary  ta  hear  them  how  ihcy -offered  tc^ 
supply  it,  and  how  they  offered  to  prove  their  condescendence.     We  had  no  x^;ard  to  the 

*'  argument,  that  this  was  a  factpr^a  account,,  because  we  had  no  evidence,,  beades  Uiese^ 
'very  writs,  that  litdegiU  was  fiictor,  afid  even  these  rather  imported  tiialt.  Inglis  was.  Noc 
did  we  regard  the  argument^  that  they  were  to  be  hekl  witnesses  to  one  another'^s  «il^ 
scription.. 

,    :  (The^^me^objectioB  w^.auatained,  buifaiind  suppljal^,,  ii|i ,the ,  cuae .  of : U^yhart^ 

,  27th  July  1763.     See  Note  relative  to  that  case,  No.  7,  fiftc^  Pa;^^j^]&«). 

No.  12  .    1 742>  Nov.  80.    Heirs  of  Tennent  against  His  Trustees,  &c. 

See  Note  of  Nq.  8^  voce  TssxajUKT^ 
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No.  13.    174?*.P^2I.    Williamson  d^g^^M»e  Williamson. 

Trr  question  was,  Whether  a  bond  of  ptoviaioa  I^  a  fiuher  to  his  dcuriiten,  written 
on  three  pages  of  one  riieet  of  stamped  poper^  holograj^  bat  only  the  last  page  (signed), 
is  Talk!  ?  9th  Deeeinber,  Deli^  titt  Thum%.-r81«t  December^  The  liords  lepelled 
the  objectioii,  mc  rem't  KUheiran  did  not  vote. 

No.  14.    1798,  Jam  18.  -CBEDiToas  of  KiKonQBiE,  Ompeltifig^ 

Ikqibition  and  adjudication  being  used  in  name  of  Kilrarock^s  cedent  and  his  own^ 
when  the  as^gnatiops  were  not  stamped,  as  the  law  requires,  and  thereupon  these  dili* 
genoes  being  found  null  by  a  former  interlocutor  in  this  ranking ;  these  writs  are  now 
stamped  and  the  penal^  paid.  So  the  questbn  was.  Whether  that  can  operate  refro  to 
sustain  the  former  diligences?  The  Lords  found  it  did,  and  repelled  the  objection,  of 
'  which  I  greatly  cbubted. 

No.  15.    174S,  JunelT.    Trail  a^tn^  Christie. 

The  question  was,  Wliethier  a  general  discharge  of  all  daggs,  chums,  bonis,  bilb^ 
veqiurcastaBiped  paper,. or. eQiikl.be  pleaded  in  bar  of  a  UIl  without  bdng  stamped  ?    The 

'^Prendent  aud  that  hi^believfd  .a  release  in  England  required  stamped  paper,  but  that  a 
receipt  of  the  whole  debt  does  not  Some  of  us  wanted  to  see  the  resolution  the  Court 
came  to  after  the  staqop  act,  iiAer  9ic«9  tgo^  though  I  thought  it  ridiculous  to  jpequite 
stamped  paper  in  a  discharge  Qf  a.bill  or  account  that  itself  required  not  stamped  papen. 

-  Jlut  \i  canried  to  repel  the  otjeption. 

.No.i7.  .  1344»  June  26.     Sn  Thomas  Cali>£E's  Creditors  against 

James  Calder. 

Sib  Thomas  had  got  from  Kikarock,  &c.  a  rig^it  of  pre-emption  of  the  estate  of 
Muirton,  in  case  they  should  sell  it,  thi^  he  should  have  it  at  a  price  dien  agreed,  and 
which,  1734,*  he  made  over  to  his  son  James,  w&et  he  was  insolvent.  There  had  been 
^certain  processes  at  Sir  Thomas's  instance  concerning  that  ri^,.  in  which  Sir  Thpnias 
\  was  cast  befocc.tbe  SesMon,  which  brou^t  on  a  submisaon  at  London,  wherein  the  son 
^  lanies  submitted^  as  burden  taker  for  his  father,  and  arbiters  decerned  Kilravock,  &c.  to 
;  pay  L.700  Sterlipg,^  and  Sir.  Thomas  and  his  ^n  to  grant  a  disdiasge  of  that  right  The 
;  disGharge  was  duly  fHgQed,,l^y.  Sir^.Thimias,,  and  sent  ta  London  to  be  signed  by  the 
,  son,  who  sent  it  to  his  agent  at  Edinbuigh,,  signed  by  him  and  the  witnesses,  with,  a  di* 
,  ffecdon  few  filling  up  the  names  and.  designations,  an4  to  deliver  it  upon  payment..  Sir 
.  T.hmnasV  creditors. arrested,  and  pursued  forthcoming,  and  Kilravock^  be.  raised  a  muU 
•^  iiplepoinding^  wherein  Lord  Afinto,  Ordinaiy,  Ist,.  found  the  money  ^ir  l^iomasV 
,  effects,  and  affectable  and  affected  by  his  creditors :  Sdly,  He  caused  the  ageoit  produce 
.  the  diepharge,  wiA  James  Calder^s  letter :  Sdly,  He  ordered  the  clerk  to  fill  up  tbe 
blanks,  but  which  was  not  drme.  But  he  made  avizandum  to  us,  whether  it  could  be 
.  oird^red  to  be  deUveivd  up  to  the  creditors,  or  to  Kilravock  on  payment  to  them  V  ttic 
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price  ?  and,  bj.*  majorit/^  we  found  not.  President  an^Amiston  found  great  fault  with 
the  first  interlocutor,  and  that  this  right  of  preemption  was  not  dff ^Krtftble  hy  credifort, 
and  the  son's  ri^t  of  consequence  not  reducible  by  them :  2dly,  That  we  could  not 
'take  the  discharge  out  of  the  son^s  pocket,  nor  consequently  out  of  his  agent^s,  and  d^ 
liver  it  This  was  on  the  16th,  and  the  creditors  havbg  reclaim^  and  offered  to  prove 
that  the  son  was  under  back-bond  to  the  ftither,  which  deafly  made  at  least  this  mon^y 
the  father's,  and  cl*aved  diligence  to  recover  it,  and  upon  i-eooVery  to  alter  the  former  in- 
terlocutor ;  yet  we  refused  their  bill  upon  the  second  reason,  me,  ^pUdmrnUrioliom  penfi.  ;I 
had  indeed  some  doubt  as  to  the  filling  up  the  blanks ;  but  since  that  was  (Mrdered  by  the 
Ordinary,  and  acquiesced  in  without  reclaiming,  I  thought  we  could  order  delivery ;  and 
1  also  thought  the  first  interlocutor  right,  though  there  had  been  fto  back-bond.  '' 

No.  18.     1744,  Dec.  20.    Robertson  against  YouNtf. 

A  BOND  signed  by  a  woman  who  coald  not  write)  but  her  hand  led,  unanimouiJy  found 
void  and  null. 

w 

No*  19.     1745,  June  17*     BtKRV,h  against  MoVtAt^.  , 

A  DispostTloi^  signed  with  initiid  letters,  and  also  by  tw&-  notarios  and  four  witnesses, 
sustained,  albeit  tlie  first  notary*s  attestation  did  not  beaf  it  mandii^^  in  respect  diat  the 
body  of  the  deed,*  which  was  all  written  by  that  notary^  expressly  mmittbned  the  notaiy^s 
signing  at  the  party^s  command,  19th  Februafy  1744.  But  on  a  reclaiming  bill  this  was 
altered,  aiid  the  disposition  found  null,  18th  June  1744,  ^wod  tidt.  (tf^rm,) 

A  disposition  by  a  man  to  his  wife,  signed  by  notaries^  found  null,  in  respeet  the  first 
tiotary'^s  attestation  bare  not  de  mandatOj  albeit  the  whole  paper  was  written  by  a  notary^ 
and  the  doquet  bore  that  it  was  signed  by  notaries  for  him,  at  his  eommaad,  because  he 
eould  not  write,  and  was  also  signed  by  initials;  but  that  was  not  mentioned  in  the  do^ 
quet,  but  only  that  he  signed  by  notaries,  18th  June  1745.     I  was  in  the  Outer-House* 

No.  20.    1 745,  July  80.    AndU^w  Tbail  against  CHRlstlE. 

TiiKSK  parties  were  before  us  formerly,  in  July  1743,  upon  a  question  on  the  stamp  ac!t. 
(No.  1 6.)  The  question  now  was,  Whether  a  general  discharge  of  all  bilb  could  be  taken  off 
by  a  proof  by  witnesses  that  this  bill  of  L.160  was  not  intended  to  be  included  ?  which 
the  Ordinary  found  it  could  ndt  The  President  and  1  were  very  clear  it  could  not ; 
but  Tinwald  and  K^ilkerrah  heing  strongly  impressed  with  the  proof  that  the  Ordinary  had 

^       4 

taken  before  answer,  were  for  making  an  exception  of  this  case  from  the  rule.  But  after 
long  reasoning,  we  all  agreed  to  take  the  suspender  Andrew  TriuPs  examination  in  pre^ 
sence  (23d  July)  ;  ahd  after  examining  him^  the  30th,  we  adhered.^— 30th  July,  A  dis- 
charge being  granted  of  two  bills  that  had  been  lost,  and  of  all  bills  or  bonds  that  ever 
had  been  granted  preceding  the  date  of  the  disdiarge,  and  which  discharge  was  writt^ 
by  the  granter  himself,  the  granter  offered  to  proVe  by  witnesses  that  a  bill  of  L.160 
Scots,  which  was  payable  iSoiiie  little  time  before  the  date  of  that  discharge,  (and  which 
the  debtor  averred  he  bad  actually  paid,  and  in  particular,  that  he  had  paid  a  balance  of 
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if.  at  gnmting  the  diachargd)^  was  not  meant  to  be  included  in  that  diachai^  and  mentioned 
some  drcumstances  that  raised  in  us  a  strong  8U3picion  that  it  was  not  intended  to  be  com*- 
prehended ;  yet  we  could  not  allow  a  proof  by  witnesses  to  redargue  an  express  writing. 

No.  21.    1748,  Feb.  1 1.    William  Taylor  against  Lord  Bracd. 

Ik  the  case  menttoned  Sfith  N<wrcmber  1747,  (No.  17,  voce  Fraud),  betwixt  tlicse 
^rties,  Lbrd  Braoo  objected  to  WiUiaai  Tayl(Nr'8  bond,  which  was  by  Andrew  Geddes, 
younger  of    '  as  principal)  and  Ardubdd  his  fath^  as  cautioner,  yet  the  testing 

elattse  run  'thu%  ^  Itk  witnesa  whereof  I  hariB  written  and  subscribed  these  presents,  at'' 
Ire. ;  which  bond,  if  it  was  Andrew  the  principal,  ibe*  Archibald  the  father,  who  sold 
the  lands,  was  not  bound ;  and  if  it  wa&  Archibald  the  father,  then  it  was  null  as  to  both, 
Wdause  not  signed  by  the  principal  debtor.  But  upon  answers,  the  •  Lords  repelled  the 
Objection,  agreeably  to  two  precedents  in  pointy  14th  February  1712,  Orr  against  Wal- 
face,  (DicT.  No.  153,  p.  16919),  and  I5th  January  1734,  Gilmour  against  Representaf- 
tives  of  Pollock. 

*^^  Relative  to  the  case  of  Gilmour,  the  note  in  the  manuscript,  at  the  date  15tb 
January  1734,  is  as  follows:— The  Lords  adhered  to  the  Ordinary^s  interlocutor.  The 
former  dedmn  (alluding  to  Orr  against  Wallace)  was  the  ratio  dtcUtnii  that  moTc4 
the  Lords^ 

No.  9S.    1749>  June  2.    Barrara  Axgcs  against  Dr  Colt; 

See  Note  of  No.  18,  voce  Cautiokkk. 

No.  24.     1 749>  June  2^.    SiNCLAiR  against  James  Caddel^  Upholsteien. 

Caddel  hired  Sinclair  as  a  journeyman  for  three  years,  by  a  writing,  not  stamped  paper^ 
and  the  writer  not  designed.  He  entered  to  the  senrice  and  continued  15  months,  and 
then  left  him.  Caddel  sued  him  in  the  BaiUe-Court,  who  ordiuned  htm  to  make  out  his 
service,  aod  granted  warrant  to  incarcerate  liim  tiU  he  found  caution  for  that  effect.  He 
suspended,  and  objected,.  1st,  That  the  contract  was  unlawful,  h&ixig  Bgecka  serviiutis  \ 
Sdly,  Not  stamped  paper,,  as  an  indenture  of  apprentices  ought  to  be,  nor  as  all  contracts 
must  be ;  3dly,  The  wriung  null,  because  no.  writer.  But  Murkle  (bund  the  letters  or- 
derly proceeded,  and  gave  experices.  Sinclair  rediumed,  and  we  had  no  regard  to  the 
first,  nor  did  we  look  on  hiuL  as  an  apprentice ;  but  found  some  difficulty  as  lo  the  other 
two ;  and  on  the  whole,  found  that  having  begun  the  second  year'^s  service,  he  must  coni'-^ 
plete  that  year,  and  adhered  as  te  expences ;,  but  suspended  as  to  the  third  year. 

No.  25.    1749,  July  22,    FicKEN  against  5 A.'^JLT  CltosBiE; 

TtilE  deceased  l^ken  diqioned  an  adjudication^  he*  had  fiar  L.500  Scots  to  his  wife  in 
liferent,  and  two  daughters  in  fee.  His  son  obtmned  a  reduction,  in  absence  of  this  dis- 
pomtion,  and  they  pursued  a  reduction  of  that  decreet  A  proof  before  answer  was  al- 
lowed, and  the  pursuer  proved  sufficiently  that  the  defunct  could  not  write,  if  it  was  not 
sometimes  by  initial  letters.    But  on  the  other  hand,  there  w^  a  dear  proof  by  ro^inv 
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mentary  witnesses  and  others,  that  he  employed  the  writer  to  vtsike  €m^  mi^d^SSt^-^  ab^ 
passed  his  son  because  he  had  already  left  him  more  thaii  aoy  cfhis  bairns ;  ttiatH^'aiictii^/ 
subscribed  this  deed,  and  for  that  end  had  his  name  and  sihiame  written  ofi  tmMi^  papei< 
before  him,  that  he  might  copy  it,  (which  he  appeared  to.hare  dknie  reary  unskilftillj,  aU 
the  letters  being  capital  letters) ;'  and,  last,  thi^  he  had  shown  it  to  oth^  #itnes&es;  afad 
told  them  it  was  subscribed  by  him.  And  some  personft  au^gestk^  that  ^xi$»p(iooa  i^igfat 
be  taken  to  it  because  of  tlie  subscription,  he  proposed' to  ba^  tt  wHtti^  m^  '^ff^  ^  he^ 
signed  by  notaries,  so  that  there  was  no'dEmbt  of  tbe  tolth  of  the^eed.  Tfaf  oljeelicm 
moved  by  the  l^r^ident  against  it  was^'  diat'tHe  defunfet  oookl'nott)e>s«d  to  know  |a| 
write,  and  therefore  he  oiight  to  Hltve  used  notaries ;  and  that  suMwfiing'  sudi  deed^ 
would  destroy  the  indirect  manner  of  improbation  by  proving  th^granter  oould  not  write^ 
But  the  majority  wei*e'of  a  different  opinbn.  it  cobld  not  be  said  tfaiit' the  defujict  ooul4 
not  write,  when  he  did  write ;  and  that  wbiildatonte  destroy  all  writii)|^  signed  only  by; 
initial  letters.  And  as  to  th«  dther,  the  prciof  adduced  by  the  defeftid^r  would  have  ^e* 
stroyed  this  deed,  had  all  the  subscribing  witnesses  been  dead,  andif  ithad.dot'beenclearljf 
|)Toved  that  the  defunct  actually  subscribed  the  deed  aild  ovmed  iC-te  his;  and  therefore 
we  sustained  it,  S3d  July.  But,  39^th  November;  we  reduced  the  dispod^M,  and  as- 
soilzied from  the  process,  whfeb  is  a  reduction  rddiictive.cif-  a  dc|0rebt  5f}redu^liiHi  in  ab^ 
aence.  But,  18th  January  1750,  we  altered,  and  suslraied  the  deed';«-^6tb  JijJ^f  Jfg^ 
altered. — ^29th  November,  Adhere^« 

.'  '  ]         r     '  t  ■      •  * 

No.  36.    1 751,  Jan.  9.    John  Falconer  againgt  Aubuthnot,  &c. 

Ik  a  reduction  of  some  bonds  granted  by  Lady  Phe&do  the  pursuers  mother  as  lega- 
cies to  several  graiidcNildren  and  great  granddiildren,  particularly  a  bond  of  18,000 
merks  to  Fordoun  or  his  children  about  two  months  before  h^  death ;  it  was  proved  that 
the  Lady  when  94  years  old  was  bed-fast,  and  had  been  fen-  some  time  so  blind  that  she 
hardly  knew  her  own  children  and  servants  till  she  was  told  who  tliey  were,  And  diroiigK 
that  and  the  palsy  or  shaking  in  her  hands  she  could  not  sign  without  help»  and  therefor^ 
signed  receipts  to  tenants  when  Fordoun  commonly  led  her  hand.  Bete  It  was  proved 
that  she  signed  these  bonds  with  Fordoun^s  assistance ;  some  of  the  witnesses  m&%.  fioldi 
ing  her  by  the  wrist ;  others  that  hb  hand  was  upon  her^s ;  others  that  he  only  hdd  tte 
end  of  the  pen.  The  witnesses  did  not  hear  the  bonds  read  to  her,  but  she  said  to  dienk 
that  these  papers  bad  been  read  to  her,  and  therefore  she  desired  then!  to  witness  her 
subscription.  But  as  she  was  so  blind,  that  she  could  not  read  any  of  them  herself,  anif, 
for  any  thing  that  aj^ared  in  the  proof,  bonds  of  another  tenor  or  for  other  sums  lAight 
have  been  read,  and  not  the  true  siims,  so  that  there  was  no  evidenoe  that  she  knew  Ivh^jL 
she  signed,  we  unanimously  reduced  them  all.    (See  No*  38»  voa  Wjtkxss.) 

No.  &7^    i  7^9,  March  9.    Alexanbee  Duute  ag&imt  John  Dueis;  ^ 

David  Doig  of  Cdckstoun  as  trustee  for  Alexander  Durie,  objected  to  a  dispo&itlbn  of 
a  very  small  pared  of  lands  disponed  by  the  said  Alexander  to  John  Dune,  that  the  dii- 
position  was  vind  and  null  by  the  act  1681,  for  that  the  names  and  deidirnatidi^s  ^  thlb 
mtnesses  were  not  inserted  in  the  body  of  the  deed  but  subjoined  to  it  The  )^  a^jpdoh^ 
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to  have  been,  that  Alexander  having  got  a  right  to  the  subject  from  hb  father  in  exclusion 
ef  David  Durie  the  eldest  son,  John  Durie  interposed  for  D/fvld.  to  get  juftioe  done^ 
hiin ;  and  at  last  an  i^reemeBt  was  entered  into  and  articles  i|igned,  whereby  David  and 
iioltm  weUL  topay  JUexmider  a  sum  of  money,  and  relieve  him  of  the  father^s  debts,  and 
1)0  waa  to-  rsBDunoe  and  make  over  in  their  favour  all  th^  rights  made  to  him  by  his  father,  - 
Ijqlb'the  hepitfge  and  execu^  /with  soine  eiRoeptions)  to.thc^  end  they  might  make  up' 
their  titles  theveto ;  and  in  implement  this  disposition  by  Alexander  to  John  was  drawn, 
and  another  by  Davidr^lfO'.t^  Jt^bn,  wjbo  fgav^  Ilavid  ^  be^k-bond  in  tb^  form  of  a  mis- 
nve  letter  to  denude  if  required  on  being  relieved  of  his  engagements ;  and  as  the  other 
writs  were  to  be  signed  by  diflbrent  pitftieB,  they  w^te  signed  at  difief^t  ti^es»  and 
on  signing  the  articles  were  cancelled.  And  th^  dispositi^Q  quameUed  bein^  sigDed» 
l^y  Alexander  before  filling  up  the  witnesses,  he  had  signed,  too  dose  i6  tb^  wi^Ktii^Qi 
so  that  the  fiUbg  lip  of  them  was  in  a  much  smaller  chasader  and  the  writiiig 
crowded,  and  some  of  the  lines  were  short  Un^  to  the.  left  of.  and  eqyul  wid| 
Alexander's  subscription,  but  above,  the  wStBesses  sub8ci'^>tkm.  But  as,  the  apt  does 
not  require  the  filling  up  of  the  witnesses  names  and  designations  before  subscriUng, 
and  the  contrary  practice  is  and  always  has  beeui  very  genera!*  aiy)  ^^.  ^9Vt^.  ^ 
m4k^  th«t  the  dee4  in|a»traly  signed  before  the  witnesses ;  the.  Qonrt  thoa|^t  it  no 
mBi^  thdit  either  the  writiiig.  was  crowdedt  or  that  some  of  the  lines,  were  lower  in  the 
fiaper.tban  the  top  of  the  party's  subscription^  and  on  the  left  hand  of  it.  And  although 
it  "was  said  tblit  on^  or  two  words  of  the  deed,  (which  could  bq  no  other  than  the  wordi 
of  siile)  hid  be«i  eaased  to  make  the  more  room  for  filling  up  the  witnesses  in  a  smaUei' 
character,  neither  was  that  though  material ;  and  the  objection  was  repelled,  and  the  deed 
sustained,  first  on  Kilkerran's  report  for  advice,  next  on  a  reclaiming  4nll  agdnst  his  in^- 
terlocutor,  Sd  J.Qiiuary  1753 ;  and  last  of  all  we  adhered,  9th  March  ITfiS.  Sed  reatit.  at 
this  last  tim^  Drummore,  Strichen,  Elilkerran,  Kames. 

No.  28.    1 759,  July  2t.    Urquhart  offoimt  The  Officers  of  State.  , 

3^  Nptet  of  No  7,  «oee  Patbomage. 
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WRONGOUS  IMPRISONMENT. 


No.  1.    1786,  Nov.  26.    Campbell  against  Ramsay. 

Tq£.  Lords  found  the  imprisonment  ill^al  and  unwarrantable,  and  remitted  to  the 
CMuM^y^  to  pmtieed  apcordiqgly,  81st  Julj.  10th  November,  The  Lords  adhered.  26th 
tloveinb^.  The  Locds  found,  that  though  the  imprisonment  was  illegal  and  oppressive^ 
yet  the  defender  was  not  liable  in  the  pains  of  wrongous  imprisonment  contained  in  the 
«ctl7Pl. 

3u 
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No.  2.    1 736,  Dec  14.    Patebson  agtUnst  Akdkrsok* 

« 

'  The  Lords  adhered  to  their  interlocutor  of  I8th  Norember  finding  it  came  under  the 
act  agmnst  wrongous  impriflonment.  Several  were  of  a  diiRfrent  opinion,  becanse  Aiad^* 
mm  was  no  Ma^^te  or  Judge,  though  overseer  of  a  corporatian  or  fratemi^  of  trades ; 
but  "wlmt  determined  me  and  others  was  that  he  acted  as  one  having  authority  taimpfison. 

No.  8.    1787,  Feb.  24.    Ralph  Rooers  agcdwt  RENirr. 

The  Lords  found  that  the  act  against  >vrongous  imprisonment  does  not  extend  to  pro- 
cetdings  before  this  Court,  (which  they  had  found  in  many  cases  of  both  of  forgery  and 
fraudulent  bankruptcy,  as  Monro  of  Navarry,  and  a  forger  of  bank-notes  Haliburton,  and 
Philip  Pack.)  But,  in  respect  of  both  the  Advocates  and  private  parties  consent,  mdered 
him  to  be  set  at  liberty  on  his  finding  caution  jWtctb  mtt  under  the  pain  of  2000  merks, 
and  whatever  sum  shall  be  found  due  to  the  private  par^« 

No.  4.    1 787,  Nov.  28*    SUTHERLAND  ogoinU  Sir  Jahes  Sinclair. 

The  Lords  found  the  wrongous  imprisonment  proven  against  Sir  James,  and  fined  Unn 
in  L.400  Soots  and  50  merks  for  four  days  infprisonment,  and  as  moeh  more  in  napne  of 
damages  as  makes  L.800  sterling,  and  found  Sir  James  incopcMe  of  piiblio  thist,  19th 
Ju]y^ — ^22d  November,,  The  Lords  adhered  as  to  Ending  that  the  eaae  is  within  the 
act  of  Parliament  and  its  consequences;  and,  24th,  restricted  the  LJ90O  Soots  to  9000 
merks  in  case  he  pay  within  the  days  of  the  charge^ 

No.  5.     1 7S9,  June  0.    N£ill  again^  George  Miller^  &el 

In  this  question  of  wrongous  imprisonment,  the  questirms  occurred.  Whether  a  warrant 
could  in  any  case  be  granted  without  a  signed  informatioii  ?  Whethei^  if  a  warrant  exi> 
presses  the  cause,  it  answers  the  act  1701,  though  there  were  no  signed  infermadon? 
Most  of  the  Lords  who  spoke  were  of  opinion,  that  in  some  cases  it  might  aeoenarily^ 
where  the  Judge  gives  the  warrant  ex  propria  scienlia  hairing  seen  the  crime  coramttted 
and  expressing  that  in  his  warrant ;  but  not  where  the  Judge  knows  nothing  cf  the  crime^ 
but  by  the  information  of  others,  and  far  les^  where  it  is  only  a  report  or  private  informa* 
tion.i  in  which  case  he  may  give  a  warrant  taWiae  a^  bring  him  before  him  to  be  exa* 
mined,  and  may  even  detain  him  in  custody  till  a  precognition  be  taken,  if  it  can  be  rnntt 
done ;  and  if  he  cannot  be  safety  detained  otherwise,  may  commit  him  to  prison  titt  *  the 
precognition  be  taken ;  but  no  judgment  was  ^ven  on  that  point.  iWi  to  the  second  we 
jsU  agreed  (except  Kilkerran)  that  by  the  act  oi  Parliament  where  the  wamnt  was  given 
in  consequence  of  an  information  either  oral  or  written,  and  not  ex  propria MtAaA^'itimol 
enough  that  the  warrant  must  express  the  cause,  but  there  must  also  bea  agned  i 
^n.  But  wc  gave  no  interlocutor  either  upon  this  point,  because  we  found  that  the 
of  Parliament  was  in  this  case  obtempered  by  the  Prdturator*FiscaI1i  rigmng,  though  hf 
Older  of  the  Judge ;  for  the  Lords  thought  the  Jb*iscal  as  well  aa  the  Judge  nu^t  be liafala 
in  damages^ 
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No.  6.    1789,  Nov.  22.    RoBiEsoN  against  Major  Hamilton,  &c. 

The  Lords  doubted  much  whether  the  imprisooment  falls  under  the  act  1701,  which 
excepts  pickery  and  thiering;  and  the  pursuers  did  not  innst  upon  it.  But  thej  found 
both  liable  to  the  pursuer  for  L.80  sterling  of  damages  ffar  the  illegal  and  oppressive  im- 
prisonment and  continuance  thereof;  and  found  Bobieson  Hparatim  liable  for  L.50  ster- 
ling of  damages  ton  the  cruel,  inhuman,  and  barbarous  usage  of  the  pursuers  during  the 
unprisonment. 

No.  7.    1 742,  July  I .    Sinclair  against  Sir  James  Sinclair. 

The  Lords  thought  that  this  imprisonment  though  in  privaio  carcere^  the  definider*s 
own  house,  fell  within  the  general  words  of  the  iEu;t  1701  anent  wrongous  imprisonment ; 
but  found  that  the  statutory  penalties  were  cut  off  by  the  triennial  prescription  mentioned 
in  the  act ;  and  found  that  the  pursuer  was  not  thereby  barred  from  recovering  his 
damages  tlirough  the  loss  of  his  limbs  by  the  bad  usages  during  his  confinement,  which 
they  found  proven,  and  taxed  the  damages  to  L.350  sterling.  The  first  part  b  agreeable 
to  the  judgment  against  the  same  defender  at  the  instance  of  Sutheriand  in  1737.  (No.  4.) 

No.  8.    1 744,  Nov.  22.    Kerr  against  Orr  and  Fulton, 

The  note  relative  to  this  case  is  subjoined  to  the  text. 

ft 

No.  9.    1747,  Dec.  S.    J£AN  Symonds  against  The  Magistrates  of 

Montrose. 

This  was  a  process  of  oppression  wrongous  imprisonment  and  damages  for  imprisoning 
the  pursuer  nine  days  and  then  turning  her  out  of  town  with  tuck  of  drum.  Upon  advi^ 
ing  the  proof,  it  qipeared  that  upon  compliunts  of  steaiUng  out  of  the  public  malt  bam,  a 
search'  was  made  in  many  houses,  and  among  the  rest  in  this  woman^s  house,  by  Bidlie 
Boss  and  a  town-officer  now  dead,  who  found  a  parcel  of  concealed  bariey  and  two  pecka 
concealed  malt.  She  condescended  from  whom  she  got  them,  but  retracted  as  to  the  bear, 
and  was  contradicted  as  to  the  malt.  Ross  reported  to  the  Magistrates,  and  the  woman  was 
brought  before  them,  who  did  not  contradict  the  report  Their  declarations  weve  taken 
in  wridng,  but  not  signed  by  them  as  far  as  appeared  to  us,  and  the  declarations  were  not 
preserved.  Upon  this  she  was  committed  to  prison  without  any  written  warrant,  and  was 
asked  if  she  would  depart  the  town  willingly,  which  she  refused ;  upon  which  she  was. 
turned  out  as  above,  but  without  a  written  sentence.  The  c9iief  evidence  against  the 
woman  yf9B.  Bosses  oath,  and  Bailie  Muirison,  both  made  defenders  in  the  cause.  The 
great  difficulty  was,  that  there  was  no  s^itence^  nor  trial,  nor  writing.  But  we  pretty 
^manimously  sustained  the  defence. 

END  OF  LORD  ELCHIES^  NOTES 
BcUUiwt  to  the  Cobcs  in  his  Diciumary. 
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PUESCKKS. 

Aitken 

Aitchison^s  Assignees 

A- 

Ainslie 

AUson  and  Mabou   . 

Aberdeen,  Earl  of. 

Aberdeen,  Provost  of 

Auchinleck 

Anstruther 

Aberdeen,  Earl  of 

A. 

A. 
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Anderson 

Anderson 

A. 
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A. 

Ainslie 

Alison 

A. 

Advocate,  King's 

A. 
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Anderson 

A. 
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Andersons  .Andersaqs 

Anderson  Handyside 
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Angus  .Ninian 

AitehiesoB  Brown  md  Ada 

Anderson  Stenton 

A.  B. 

Allan  WilliaiQson 

A.  B. 

A.  B. 

A.  B. 
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B. 

'lYatson. 
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B. 
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Geddet. 
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Seton. 

B. 

Snuth. 

B. 

Coult 

CampbeU. 

B. 


Not.. 
2. 

to. 

15. 
19. 
27.- 
31. 

13.;' 

1. 

9. 
16. 

28. 

a 

8. 

16. 
19. 

20. 

47. 
11. 

1. 
18. 

1. 

1. 

4. 

11. 
13. 

S. 
4. 
1. 
2. 

I. 
4. 

in 

1. 

4 
2. 

S. 


Titles. 
AdjitHtttitm. 
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Burgh  Royal, 
Cauito  Juratoria, 
Cautiomer. 
Conmiumty. 
Execution, 


ff'^'mmm 


Execuiar, 

Factor, 

Faculty. 

Fiar. 

Fiar. 

Fordgmr. 

Funeral  Ckargu. 

jrmtMtaMdMomkb 


HujdHsad  (mi  Wijk 
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Pnftstrxvs. 


A. 
A. 


DsFSXDIBa. 

B. 
B. 
B. 

Widows  Scheme. 

B. 

Gumming 

Denholm 

B. 

B. 

CampbellL 

M'&enzie. 


Aberdeen,  Coll^^  of 

Abercrombie 

Alexander 

A. 

A. 

Anderson 

Admiralty,  Court  of 

Aberdeen^  College  of 

Auchindofis,  fcc.  Supplicants. 
Advocate,  King^s  Menaes. 

Agnew 

Aberdeen,  Cc^eges  of 
Aberdeen,  College  of 
A. 
A. 

Aberdeenshire,  Case  of 
Aberdeenshire,  Case  of 
'  Abercromby 
Abercromby 
Abercfomby 

Abercromby 

Amot 

A. 

Annandale,  Marquis  of 

Armstrang 

AitchisonV  Assignees 

Anstruther 

Anderson 

Annandale,  Marquis  of 

A. 

Argyll,,  Duke  of 

A, 

A. 

A. 

Anderson,  Supplicant,. 

A. 

Amot 

Aitken 

Anderson 

Auchinbreck,  Creditors  of 

Anderson  Sheriff  ofKinross. 

A,  B. 

Arkland,  Sale  of 

A.  B. 

ArgyU,  Duke  of  Murray,  &c 

A.  B. 

Aberdeen,  CounittUoM  of    Mi^strates. 

Auchinbreck,  Creditors  of,  M'Lauchkn. 

Arrot  Dempster. 

Annandale;,  Manjuis  of^      Irvine 

Anstruther  Marquis^  Tweddale 


B. 


Agnew 

Old  Maeher 

B. 

B. 


Gordon; 

Baird. 
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Gordon.  i5» 

C 


CcmpetitunL 

Condition. 

Factor. 

Faculty. 

Feu. 

Forfeiture. 


Fraud. 


GUbe. 

Heir  mi/i  XMCuUatr. 

BeriiabU  and  Mima^ 


Hutbamd  and  Wife. 


HypMec 

IndivitMe. 

Juritdiciian. 


Ugaty. 


Member  rfParliameni. 


Minor. 

Minor  non  ten^ur  pladtarjB. 

Obligation. 

Penalty. 

Persona  SiandL 

Planting  and  Indodng* 

Poor.^ 
PreecripOon. 

PreeumpUtm. 
Prieoner. 

Privilege. 
Property. 
Prooimm  toHettaj^  CUUkmu 


f» 


ZNDBX. 


(Bmskiw 


Drummond 

Douffloa 

Dundas 

Darling 

Davidson 

Drummond 

Dalrymple 

Douglas 

iHvidBon 

Dalrymple 

Dunfermline,  Ministtr  of. 

Duncan's  nearest  of  kin* 

Dickson 

Dund<Miald,  Earl  of 

Duncan 

Dick 

Danish  Aaatic  Canpany 

Dalrymple 

Damley 

Duncan 


Denholm. 

Drummond. 

Dunipaoe,  CaseoC 

Drummond 

Douglaa 

Douglas 

Douglas 

Dalrymple 

Dalrymple 

Douglas 

Dalrymple 

Dickson 

Drummond 

DingwaUr 

Doujglas 

Dune 

Erskine 

Erskine 

English 

Eyemouth,  Creditors  of. 

Bastfeam 

Edgar 

El&t 

Eastfeam,  Creditors  of. 


lintooX  B^l  ^^  Claim. 
Ma^^stntes  of 

Ewing 
Eglintop,  EarL«l' 

£] 

Xdgar 

If^Iinton,  Earl  of 

MHUmstCBL 


Defkvdebs. 

Logan. 

Douglas. 

RoUa 

Kennan. 

Ker. 

Cuningham 

Wallace. 

Hogg. 

Ranken. 

Walboe. 


F(«far,  Bailies  of 

Barr. 

Earl  of  Aberdeen. 

Cook. 

Morton* 

Hepbunu 

Caippbell* 

Barron. 

Peterbonow. 

Denholm. 


Dmmmond 

Douglas. 

Officers  of  SUte. 

St  Mungo. 

PrimcDse. 

Roseberry. 

Soot. 

Somerville. 

Tonrie. 

Miln  and  Brown» 

Monro* 

LittleplL 

Durie. 

Kennedy. 

Lauderdale. 

Wilson. 

M«Leod. 

Creditors. 

Elliot 

Bcuoe. 

Kirit-SetaoD; 

Elliot 

MiUer. 

FotresteTi 

MaxwelL 

Blackadder. 

Maxwdl. 

Tenanta 

BautaiL. 


17. 
19. 

5. 

7. 

I. 

a 

2. 
1. 

6. 
6. 

1. 

8. 

7. 

11. 

5. 

a 
& 

19. 

a. 

.19. 
83. 
27. 
43. 
.  ». 
.14. 

id. 

88. 

6. 

.   14. 

15. 

4. 
81. 
II. 
27. 
37. 

2. 

a 

12; 

a 
a 

82. 
A. 

la 

46. 

sa 
a 
«. 
a 
1. 
a 
a 


TiTtBS. 

PrwMion  to HtmijfCkiUrm^ 


Ranking  and  Sak^ 
SegiUer.  . 
Runridge, 
Salt. 


Service  and  Ccnfirmaiim^ 


SigKnd^ 
Smeeeaim. 
Superior  and  Vaooali 


Sutpension* 
Tack. 


Warrandite. 

Witne$$. 

Writ. 


Aajnmeatumi 

Anmudreni. 

ArretiwunL 

Bankrupt. 

Clauoe. 

FaUor. 

Fraud. 

Heir-Apparmt: 


Pretcription. 
ProwMionto 
Qualified  Oath. 
Setwe  and  Confirmation^ 
Serviee  ofHebro. 

Tade. 


CkOdrm. 


liwiinw.J 


INDEX. 


II 


PuKIXTSBt* 

Enkine 

JPalahill,  Creditors  of^ 


Falooner^s  Children,  &C 

Forbes 

Fenton 

Forbes 

Faichnej 

Forrest 

Forbes  >     - 

Forbes 

Forrester  

Forbes 

Forbes 

FulIertoD^s  Creditors. 

Ferguson 

Fraser^s  Claii» 

Farquhar,  Claimant 

Fitzgerald,  &c. 

Fisher 

Forrester^s  Caseu 

Forbes 

Fisher 

Foster 

Fraser 

Finlay 
Forbefr 

Forbes  of  CuBoden* 

Femison 

Forayoe  of  Gask. 

Forrester 

Feiguson 

Ferguson 

Ferffuson 

Fii&rton's  Case 

Fisher 

Forbes  -      -- 

Forbes 

Farquluursoir 

Freeoaim 

Fordyoe 

Fullerton 

Forbes 

Fullerton* 

Forbes 

Forber 

PogOy  Parish  oC         .   . 

Fordvce  

PaUaric,  Feusrs  of 

Ferguson 

Farquhar- 

Falconer 

Fergusons 

Falconer 

Geddes 

GordoB 


DBFSHDims.  Nos« 

Blackadder.  .5. 

7. 
Blair  and  Num.       .  IL 

3. 
Walkingshaw.  6. 

Finlay.  8. 

Ross.  '      7. 

Cunpbell.  20. 

Laing.  18. 

Brdmer.  26. 

Fonnereau.  94. 

Elplungston.  27. 

Young.  42. 

Lady  SaltoQ^sExcr^  4. 
^  11. 

M<6eoige.  fi. 

Lorat  .   14. 

.     r  2^ 

Boalrin.;  .  :  .  4» 

Cajiipbdlk     .    '    .  4. 

24.  . 

Main  and  Ca  27. 
Murray.  5. 

Feiguson;  7. 

Hodge.  13. 

Hamilton.  IB8L 
Innes.  L 

.  14. 
His^Son.  h  ' 

.  66. 

BeU.  26. 
M<Nidder.  1.  . 

Dkk.  L 

Bfuir.  11.   • 

Campbdis.  7. 

Innes.  .  •  L. .. 

CountessofStmtlmiore.  9. 
Farquharson*  & 

Commissary  Clerks.     5. 
Ab«rdeen.  4. 

8eott,&c  3.  • 

Walkersbaw..  3*   ) 

Blnlodi.  6..; 

Forbes.  14 

Maitland.  62. 

11. 
Fofdyoe.  9. 

L 
Officers  of  State.  .1. 
Hair.  2. 

Fislconer.  32. 

Burnet.  22. 

Arbuthnot  26. 

2, 
MaxwdL. 


TlTtSk 

Wtina$. 
jldiudicotuMm. 

AlimaU. 
Antnualrent. 
ApprcnJtke. 
Arre$tmeni. 


Bankrvpt. 


Bin  of  Exchange. 


Cautioner. 
CcmpeUttan. 
Fiar. 
ForfcUun. 

Forum  CcmpeUns. 
Fraud. 


Heritable  and  M0veable.. 
Hudnrnd  and  Wijt. 


Indefinite  Payment* 


Liferenter. 

Member  ofParUamaU* 

MuhuU  Contract. 

Pkmting  and  Incloting,* 

Poinding. 

Prescription. 

Presumption. 

ProminoryNote* 

Proof. 

Property. 

Public  Officer. 

Reparation. 

Salmon  Fishings, 

Society. 

Succession.. 

Tailzie. 

Teinds^ 

Te^ament. 

Thirlage. 

UltimMs  Hares. 

Warrandice* 

Witness* 

Writ. 

Jceessorium  Sequitur^^x. 
Jdjudication. 


»* 


XNDfeK: 


GMd 

Guthrie^s 

Graham 

Garden 

Grant 

Grant 

Gardner 

Grant 

Grant 

Grant 

Glendoning 

Gibson 

Graham 

Gordon 

Gillespie 

Gordon 

Gord(m 

Geekie 

Ghiss 

Gibb 

Gordon 

Glen 

Gla^oWy  Midtioen  of 

Gla^w,  Maltmen  trf* 

Graham 

Grant 

Gordon 

GuUin 

Grant 


DxFBKoftms. 
Bakar. 


GreMiy 
Granam 


Greenock 

Gemmil 

Gray 

Gray 

Goldie 

Gord<Mi 

Gord<m*s  Creditors^ 

Goodlet 

Goodlet 

Grant 

Galloway,  Ead  of 

Gordon 

Gray  and  Corbet 

Geddea 

Grsy 

Ge^ 

Gullin 

Garden 

Glaagowy  Mdhtten  <ff 

GokSe 

Gordon 

Graham 

Gray  and  Corbet 

Groidon 

GooUitf 


Hyilop. 

Straehan. 
Lady  Newmore, 
Brawn,  &c. 
Ouehterlony. 

Wdkt 

Jonea. 

Moiitoomery* 

MiiiMy. 

Rein. 

DukeoTlieMff. 

Barf- 

Kinminiuty. 

BaiKea  of  Annan. 

HaGburton. 

Mi4^  ofSt  Andrews  Ml 

Widker  and  SimpisB.  Itl 


«r. 

89* 
U. 
1. 
14 

t. 

I. 

Ml 

Ml 

1. 

a. 

II. 
«. 
to. 

so. 


TiTtU. 

Adfudieation, 


Goraon. 
CuaaingfaaiH. 

xosent* 
liuke. 
CrediUm  of  Trail. 

BfUTOWS. 

•rpersiet 
Hendly. 
Grant 
YfeAym. 
ReMk 


Yiile. 
Gray. 
Inrine. 

Dunbar. 


Abanedij. 
Stewart. 
Goraon. 
Gnty. 

Ruaadl. 

Bakff. 

Headlv. 

T^cnt 
FoMeaa. 
Bimie. 
Gorckm. 

Chf«T. 

CasUem^ 

Munay. 


5. 

«. 
«. 
T. 
«1. 
•l 
1. 

!«.' 
1. 

a 
1, 

4. 

1. 

4^ 
M.' 
«4^ 

1. 

f. 

3. 
«4w 
M. 

7. 

I. 

to. 

A. 
t2« 


25. 

i. 

«. 
II. 

«5. 


rti 


AUmaii. 

Jnmudrtni. 

AfvitrultuMu 

ArrtMtmait. 


Attignatiim, 
BiUo" 


Bur^RoyaL 


Cttttiumer. 

Commimtnmnf  t^jkffljf. 
i/<iniiiiMiiinf« 


Factor. 

rortign*  ■  ■ 

Fraud, 

Groimit  and  WammU. 
Heritage  and 
Husband  and  Wife. 
IdiUry. 
Jurimetion* 


Ju$  Sfipervementj  4t* 
Letter  of  Credit 

Member  ef  ParUanmai. 
Pactum  fuieitunu 
Paeeive  Title. 
Ptrmnud  ObjeetUm. 
PaiudiMC' 

Preeeriptum* 


Preeun^HoH, 
Prieemer. 
Privileged  Debt. 
Proceee. 


ZtCHIXS.] 


index; 


13 


PUESURBS.      . 

Gordon^Hamilton 

Gordon 

Gordon 

Gray 

Gibo,  &a 

Gainer 

Govan 

Greenyards,  Sale  o£ 

Gordon 

Granger 

Gray 

Graham 

Gordon 

Grim 

Garden 

Gloag 

Gorcbn 

Graham 

Graham 

Glasgow,  Earl  of 

Gamock  Viaoount    • 

Gordon 

Gordon 

Gordon 

Gordon 

Garden 

Galloway,  Earl  of 

Glasgow,  CoU^  of 

Gordon 

Glam>w,  College  of 

6or£>n 

Grordon 

Gordon 

Graham 

Goldie 

Gibson 

Gibb 

Hamilton. 

Horseburgfa 

Home 

Hunter 

Hamilton 

Home  Campbell  . 

Hamilton 

Hogg 

Huntington 

Henderson 


J  - 


lerson 

Haddington,  Eledimi  af\ 
Haddington,  Electkm.of: 
Hunter  •  .    • 

Home,  Barl  of 
Hepburn    '  .... 

Hood 
Henryson  ..    >  ^ 


D»9ieKDEE8. 

Calenach 

Gotdon 

Lyon 

Smith  and  Bogle 

Soott,&c. 

Wallace 

Pedan 

Gordon,  Duke  of 

Hamilton 

Gnur 

tLM 

Gordon 

SccAt* 

Earl:  of  Aboyne 

M<Into6h 

Officers  of  State 

Kinloch 

Grant 

Gramock 

Crawfiird 

Grordon 

Grordon 

Estate  of  Park 

Carleton^s  Creditan 

Minister  of  Banr 

Whithorn 

MaxweU 

Dunbar 

Aiazwdl 
Dunbar 
Dunbar 
AnderscMi 
Earl  of  March 

Murray^s  Trustees 

Ciock 

Walker  and  Simpson 

Hone 

Creaitors  of  Eyemouth 
Hunters 
Boyes,  be 
Hk>me  and  Sindav 
Henry 
Hogg 
Campbell 
Cuthcart 
Murray 


f. 


Hamilton 
Bothwell 
Hay  of  Hopes 
M«Latchie 
Henryson 


Nos; 
1. 

a 

10. 
14. 

9. 
14. 

7. 
1ft. 

8. 

a 
la 

4.  . 

la 

19. 
L 

a 
i&  * 

15. 

2. 

7. 
32. 
33. 
37. 
89. 
51. 

6. 

7.  . 
19. 

acK 

21. 
29 
33. 
14. 

a 

2< 

a 

294. 

2, 

6. 

S3. 

3*. 

43. 

9. 

17.. 

a 

'4.. 
41% 
45.. 

L. 

la 
14 

14. 
4. 
1. 
8. 
9. 


Titles. 
Pnftuar  of  Lam. 
Pnof. 
Pnperty. 

JProvinoH  to  Han,  ^e. 
PMieOffeer. 

Qfudified  Oatk. 
Ranking  and  Sale. 
Rcnunuig. 

Salt. 

Strvice  and  Canfirm0i$n. 


Sermtnde. 

Stipend. 

Superior  and  Va»mL 

Suapenmn. 
Tailzie. 


Teindi. 


Trust. 

Tutor. 

UUimua  Hare§^ 

Wad$et. 

Witness. 

JiUy. 

Adjudication. 


Appeal 

Bmkrupt. 

Benefieium  CampetenHm. 

Bill  of  Exchange. 


Burgh  RojfoL 


Cautioner* 

ClauH. 

Commissioners  ofSupplu^ 

Deatk^Bed.  ^ 


14 


INDEX. 


{Zicmmti 


Pvssvsmg. 
Hedderwick 
Haj's  Claim 
Hume 
Herd^s  Case. 
Hamilton 
Houston 
Hay 
Hall 
Hay 
Harvies 
Hay 
Hepburn 

Hamilton,  Town  of 
Houston 
Hamilton 
Hamilton 
Hay 

Home  Campbell 
Hamilton  of  Aikenbead's  Case 
Hamilton  of  Airdrie^s  Case 
Hamilton  of  Westburn^s  Case 


DcrcKBEEs. 

Campbell 

Hume  of  Ninewells 

Petne 

Dunbar 

Stewart 

Nisbet 

Simpson 

Gordon 

Simpson 

Hay  of  Hopes 

EarlofHyndfbrd 

Brown 

Cambusbng. 

Grant 

Cuthbert 

Canq>bell 


Home  Campbell 

Hopeton,  £arl  of 

Hamilton 

Hepburn  ScotI 

Henderscm 

Hepburn 

HumUe,  Kirk-Sesaon  of 

Haliburton 

Harrower 

Hay 

Hume,  Earl  of.  Creditors 

Hume 

Hunter 

Herdman 

Hamilton 

Hamilton-Gordon 

Hopeton,  Earl  of 

Hamilton 

Home,  Earl  of 

Home 

Hamilton,  Supplicant 

Hume 

Hopeton,  Earl  of 

Hamilton 


Sir  John  Home 
Feuars  of  Bathgate 
Le  Grand 
M'Lachhui 
Henderson 
M'Lauchlan 

Graham 

Wells 

Jailor  of  Edinbuigh 

Hume 


Hutchison 

Hutton 

Hogg 

Hogg 

Hume 
HendenMni 

Haley 

Haultim 

fiume 


Young 

Daljl^asb 

Catanaeh 

liVniliaiuan 

HamiltoD 

Boswdl 

M*Keiune 

Admind-Depiiti 
Offioen  of  State 
Linnen 

Arbuthnot 
M<D(Riald 
Jamesoa 
Weir 
CMditon 
Taylor 
StonDont 
Sands 
'Wightman 
Khufs  Adrocite 
Vanab 


No*. 

la 

9. 

4. 

sa 

4. 
2. 

a 

14. 

1. 
& 
a. 

7. 


4«L 

2. 

8. 

8. 

la 
sa 

25. 
SI. 
60. 
12. 
1. 

2a 

1. 

2. 
3. 
ft 
31. 
2. 

a 

9. 
15. 
16. 
2«> 

1. 
11. 

5. 
11. 

2. 
20. 

2. 

a 
& 

6. 
5. 

a 

IL 

6. 

a 
ft 
i& 

29. 

5a 
la 


TttLXU 

DeiUk.Be(L 

Futr. 

Farfettuxt. 

Fraud. 

Har'Apparttit. 

Heir-Portioiur^ 

Homing. 

Hypothec 

Inhibiti(m. 


JTirkStMiion. 


Midhtnt. 
Pactum  nUcUum. 


TiOt. 

Peramui  rnfui  TranmmBUu 
Poor. 

Prttery^tim. 

/Vwomr. 
PrtoiUge* 
Proeett.^ 


Proftaaar  of  Lam. 
Propn^. 

Pnmaion  to  Har$t  4v> 

PuUkOfieer. 
JtatJttHg  and  Sale. 
R^aBa. 
RegaUa. 
RepvratWH. 

Sak. 

Sol^btm  ft  fro  rat^ 
Society. 


Tatk. 


BMsasJ 


INDEX. 


4« 


Pumsuim*. 
HamiltoDy  Duke  of 

HEDliltOII 

Haldane 

HalcUme 

Hepburn  of  HmaMe 

Humble^  Hedbum  of 

HaU 

Johnston^ft  Creditor* 

JobnstoD 

Innes 

Johnston 

Jamieaon 

Johnston 

Jedburgh,  Ifag^^tnUes  of 

Irvine,  Burgesses  of 

Irvine,  Burgesses  of 

Jamieson 

In^lis 

Irvme 

Irvine 

Johnston 

Irvine 

Irvine,  Skimersof 

Justices  of  Fifeshire. 


Innes 

InvercauU. 

Johnston 

Jack 

Irvine 

Johnstona 

Johnston 


Jolmstoft 

Innes 

Johnston 

Jamieson* 

KeiT 

Kinloch 

Ker,  Supjgfieant 

Kilkerran 


Ker 
Kinloch 


King's  Advocite 
ICrkwall' 

Kincaid^s  Trustees 
Kirkwall,  Magistrates  of 
Kinterae,  Creditors  of 
Kilwinning^  Minister  of 
Kennedy 


King 
Kinloch' 


Ki 


i^s  CUum 


Dxn)n>Ems. 
His  Creditors 
Cleland 
Douglas 
Heiva  of  Eizat 

His  Father. 

Duke  of  Roxbur;^ 

Nisbet,  &c. 

Home 

Gordon 

Hogg 

GilSpie 

Magis.  of  Edinburgh 

Magistrates 

Maaistrates 

Teller 

In^lis 

Irvine 

Irvine 

Dickson 

Irvine 

Hunilton  ' 

Munay 

Suthenand 

Farquharson 

Johnston 

Hood 

Ear(  of  Aberdeen 

Steel 

Balfour 

Irvine 

Dickbon 

Lockhart 

Tarbet 

Affleck 

Wells 

Bi^ton 

H&an  of  Mencer 

€!owper 

Miller 

Chalmers 

Meioer 

Clark 

Smith 

Stromnesa 

Faxquhar 

StnimnesS. 

Kibayock 

Gla^w 

Kennedy 

Hunter 

Gcadon 


Nos. 

9. 

I. 

S. 

1. 

6. 

3. 

9. 
25. 
27. 

6. 

37. 

44. 

4. 

9. 

31. 

33. 

3. 

1. 
10. 

la 

10. 
32. 
27. 
62. 

2. 
68. 

L 
19. 
17. 

4.. 

3. 
28. 
20, 

I. 
16. 

5. 

i. 
33. 
17. 

9. 

& 
M). 
16.  - 
14. 
40. 
50. 
11. 
25. 
11. 

4. 

e. 

3. 
13. 
2. 
2. 
I. 


Titus. 
Trua. 
Utwry. 
VtrtuaL 
Warratidice. 
WitHua. 
WriL 

Bankrupt. 

BM  of  Exchaa^. 


Bwrgh  RayaL 


Dtath-BU. 


MixtaUor. 
Fraud. 


LagUm. 

iiember  ofParUanunt 
Mmar  men  Ututur  placdarf. 
Hutuat  CmUraa. 


Oiligatim. 
Paa$ive  TUki 


'  'ion. 


Proeat. 

QutyUiOatk. 

Tamie. 

TeMtamatt. 

Ftrtao/. 

Witmu. 

Adjuikatiiaiti 

AwKudrent. 

ApfeaL. 

Btmlcrupt. 


BUI  of  Exfihmgt. 


Burgfi  Mtyqt 

Cttutmnn 

CammutUmnt  ofSuffty. 

ComMUMrtum. 

GUbe. 

HerittMe  and  JtiiveabU. 

Bvning. 

Infefimmt. 
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INDEX. 


.[E£rjii£f. 


PUBSUERS. 

Ker 

Ker 

Kinross,  Election  of 

Ker 

Kennedy 

Kennedy 

Kerr 

Kerr 

Kirkland 

Ker 

Kennedy 

Kerselandy  Creditors  of 

Kincaid 

Kincaid 

Kennoway 

Ker 

Lorimer 

Langton,  Creditors  of 

Langton 

Lovat 

Lochwood 
Lauder 

Laing 

Laing 

Lockhart 

Lookup 

Lorimer 

Lesly 

LocKbart 

Learmont 

Leith 

Lesly 

Lundie 

LUlie 

Leslie 

Lochiefs  Case 

Lovat,  Claims  on 

Leggat 

Learmont 

Liddle 

Laurie 

Leckie 

Linlithflow,  Presbytery  of 

Lidderasle^s  Creditors 

Lesly 

Lanark,  Town  of 

Laurie 

Lauder 

Leckie 

Lang 

Laing 

Lord .  Lyon^s  Case 

Lockhart 

Low 

Lutwidge 

Lunder 


DXFKKDEBS. 

Youi^ 
Sked(&n 

Redpath 
Cameron 
Cameron 
Young 
Struthers 
Miller 
Crichton 
Campbell  ' 
Scott 
Stirling 
Hamilton 
AinsKe 

Orr  and  FulUm 
MCouIl 

Stewart  and  Inglis 

Wilson 

Bail  of  Boadbeny 

Nicol 

Magis.  of  Selkirk. 

Merrie 

Crombie 

Adam 

Lesly 

Semple 

Watson 

Grcrdon 

Cleugh 

Lunme 

Riddel 

Gordon 


Duncan 

Watson 

Dick 

Laurie^s  Executors 

Leckie 

Magistrates 

Hanfer 

Hamilton 

Lewi* 

Jack 

Rennie 

Duke  of  Doagbw 

Lord  Chief  luK» 

Vassals     ■ 
Beaton 
Gray 
Law 


Not. 

I. 

S. 
10. 
49. 

1. 
II. 
2S. 

1. 

7. 
16 

7. 

6. 

& 
14. 
19. 

8. 
16. 
11. 
13. 

4. 

8. 

2. 

27. 

6&. 

1. 

6. 

9. 

3. 

5. 
17. 

1. 

7. 

6. 
12. 
19. 

e. 

1. 

1. 

17. 

35. 

37. 

15. 

18. 

18. 

1. 

IL 

16. 

6. 

4. 

M. 

2. 

9. 

a 

18. 


Titles.   • 
Legaty.  • 
Loau  Pmrntentut. 
Member  of  Ptarlutrntnt. 

Mutual  Cmtraet.      "■■ 


Part  and  PertmaU.' 

Paimimg. 

Preteriptum. 

Proof. 

RoMLgandSak. 

Scrvi^. 

Sliperiormii  Vai$aL 

Tru$l. 

Wnuunm  ItMfTttftnnfHi 

AlimaU. 

Antmalraii. 


Ariiiration. 
Armtwumt* 
jMiignaium. 

Burgh  RojfoL 
BUTof  Exchange. 

Sena  et  Mala  Fiit$. 


CatUumer. 
CoMfiffMalton. 


DeaA-Btd, 

ExeaUwr. 

Fiar. 

Fartigner, 

ForfeAurt. 

Funeral  Charget. 
Homologation. 
BuAand  and  Wifi. 


Hypathtc. 

JwritdictimL 
Ltgoy. 


lifertniti^ 

mandait. 

Member  ofParUammL 

MuUnru. 


Muhud  Camrad. 


ElCHISS.] 
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FuESlTBftS. 

Lockhart 

Law 

Lovat 

L«ith 

Lundie 

Lockhart 

Lovat 

Lauderdale^  Supplicant 


Leith 

Lockhart 

Leith,  &c. 

Laurie,  Sum>Iicant    • 

Loudoun,  £arlof 

Lanoales 

Lenox 

Laurie 

Lyon 

Law9on*8  Relief 

Lithgow 

Lyon 

Lauder 

Leckie 

Leith 

Leith 

Low 

Monro 

Monteith 

M axwell^s  Creditars 

Maxwell 

MCuUoch 

Murray 

Munro 

MoncrieflP 

M<Dermitt 

Mathieson^s  Creditors 

Muirhead 

Muirhead 

Menie^s  Creditors 

Menzies^s  Creditors 

M<Leod 

Merchieston,  Creditors  of 

Merchieston,  Creditors  of 

Mathieson^s  Creditors 

Marshall 

Moriaon 

M'Einnie 

Mansfield 

Moncrieff 

Moncneff 

McDonald  -    - 

Merchant  Co.  of  Edinburgh 

Muirhead 

Musselburgh,  Heritors  of 


Dbfendebs. 

Stewart 

Lumsden 

Eraser 

Lord  Banff 

Wilson 

Richardson 

Forbes 

Montgomery 

Gordon 

Hair 

Magis.  of  Aberdeen 

Lord  Ross 

Nicool 

Landales 

Napier 

Laurie 

Earl  of  Strathmore 

Petrie 
Gray 

Anderson 

Rennie 

Gordon 

Elphingston 

Beatsbn 

M<MiIl«n  &  Gillies 

Hogg 

Brown 

Maxwell 

Ron 

Burnet 

M'Millan 

Fairholm 

Montgomery 

Robertson 


No*. 

1. 

2. 
18. 

5. 
II. 

9. 
S4. 

2. 

6. 

6. 
18. 

9. 

2. 

3. 

9. 

6. 

3. 
25. 

4. 

I. 

3. 
II. 

6. 
21. 
14. 

I. 

6. 

1. 

4. 
12. 
36. 
42. 
46. 

1. 

4. 

2. 

6. 


Magifll  of  Haddington  12. 


Nevlands 


M<Leod 

Cbarteris 

Aberdeen 

Carlile 

Yeaman,  &c. 

Strichen 

Forrester 

Buchannan 

Moncrieff 

Moncrieff 

Ciov.  d*  Fort-William   5. 

Roo  8. 

Maps,  of  Haddington  28. 

Ma^trates  32. 


15. 

6. 
10. 
26. 

5. 

6. 
15. 
19. 
22. 
83. 
18. 
51. 
52. 


Titles. 

Oath  of  Party. 
Pactum  Illiokim* 
Poirivt  TUk. 


Poinditig. 
Prucription. 
Prince  ofScoUand. 
Procui. 


Munlcing  and  Sak» 

Service  and  Cc^^rmation. 

Servioe  of  Heir9. 

SutpentioH. 

Taikie. 

Teinde. 

Terce, 

Teitament. 


TrueL 
Tutor. 
Witneee. 
Writ. 

Abbqf. 
AdjudiA 


Advocation. 
Aliment. 
Annat. 
AimualretU. 


Arreitment. 


Bankrupt* 


Billo 


Burgh  BoyaL 


IXDKX. 


(BitimEfeL 


'  Pumsmnt. 
Marshall 
Munro 
Middleton 
Mitcbelson 
Maxwell 
M*GiIl 
Mason 
Maxwell 
M'Culloch 
M'Eean 
Mitchell 
Mirrie,  &a 
Moubray  . 

Murray  8  Creditors    .. 
M'I>o«i^ 
M 'Donald 
M'Eenzie 

Maxwell^s  Creditors. 
Murray's  Creditors- 
M^Aulay^  &c» 
M;Eie 
Mirrie 
Murray 
Menzies 
Monro 

Menzies's  Credilonk 
M*Whirter 
Meek 
Moir 
M'Kenzie 
Morison 
Mochrie 
Montgomery 
Mercer 

Murray^s  Creditora  . 
Maden 
Meldrum 
Mint,  Master  of 
Morison 

Morton,  Eorl  of 
Morton,  Earl  of 
Murray^s  Creditors!.  . 
^M^Kieson 
MitcheQ 
M'Lennie 
Mansfield 

MitcheH's  Creditors 
Mackie 
Maitland 
M'Dowal 
Murray 
Moodie 
Maul 
Maxwell 
M'Eee 
M«.weU's,  Sir  Wm»  Case 


DjE9V>n>SKs» 

Thorn 

BlUQ 

Buniet 

M'^enzie 


9. 

2. 


Titles. 
Cautioner. 


M«CtVoch's  Creditors .  & 

Hay's  Creditors     .  1. 

Belrs  Executors  ^  & 

Maxirell  6. 

M'CttOoch  L 

M«Keans  ISL 

Mitchell  9. 

Inglis  *. 

SimpBOD  8. 

IS. 

Creditors  18. 

King's  Advocate  8L 

Officers  of  State  5. 

Grierson  6. 

Mumty  15. 

Hall  6. 

NciU  2. 

Tm»  1. 

Neilson                   >  S. 

DiclflBOn  4. 

Mooro  S. 

2. 

Milkr  18. 

M'LeUan  9£. 

Moir  89^ 

CriciitcMi  sad  Hay  ]^ 

Earl  0r  Sutherland  & 

Linn  1. 

Montiiomery  S* 

Scotland  4. 

MoAcrieff  10. 

Gibb  13. 

Stewart  SS. 

Stewart  40. 

Lan^on  42. 

Justxnaryof  Orkney  44. 

1. 

Mcintosh  1» 

FinkertoR  13. 

Somerv^  L 

Wek  4w 

MiteheB  3. 

Chafaaers  4; 

Fraser  4w 

Koss  1. 

Graham  fr. 

Moodie  7* 

Chapptens  L 

Park  a 

M<£wan  9. 

28. 


CcmmmndyL 

Compenaatumf'-^Reieniim 
!    Competitum. 

.    Condition, 

*■■    " 

Jbamage  atii  Intemt 
Death'BeJL  r 

Executor. 


Faba  Demonatraiiok 

Forfekure, 

Fraud. 

Funeral  Chamn. 
GUbe. 

Grounds  and  Warrants;. 
Heir^Apparent, 
Heir  cum  Beneficioi 
HerHabk  and  moveable. 
HerAagt  and  Conquest. 
Husband  and  Wife. 


Hypothec, 
Idiotry^^Furwsity^ 
Implied  Will. 


Inhibition^ 
Jurisdiction^ 


Jus  Quasitum  Tirtiok 

Lega^ 

LeUer  ^-CroliL 

Liferenter^ 

LUerary  Property. 
Locus  Pccnitenti^ 


Mewier  of  ParStumi^ 


JkiomM| 


XN&B3L 


Ptrmsusas. 
Munro  of  Culcaim 
Monro 
M'KeMfli 
Munro 

Murray  of  Cringletie 
Murray 

Maxwell,  Lord 
Miller  of  Waterliau|;b 
MusselbiRgb,  TDW910 
Murray 

Murray^s  CreditoM 
jtf'urdieston^s  Heirs 
Ifurray 
M^Kenzie 
Maxwell 
M<Brwr 
M^Kenzie 
Ifaxton 

jlfontrose,  Duke  ct 
M'Leod 

JM^urray'^s  Children 
Jf^Farlane 
Ifuirfaead 
jtfbubray 
^lUer 
Jfenziet 
ilfercer 
Ifurray 
Jir«DowaI 
Jf<Dowal 

jtfaltinen  of  GlasgoiK 
ir«Int08h 
Jlfaloolm 
M^IntMh 
if^Fadxean- 
JtfaUoch 
Jlf^Kenzie* 
Jtr^Leod 
MoncrieflT 
Ifenzies 
Jf'Keiude 
J/eroer 
ilfarjoribanks 
ilfuirfaead 

JIfathieaon's  CredilMI^ 
jtfurray^s  Cmt^ 
ilfarshaU 
if'Dowal 
Moiie^s  CjpeditMi- 
Jtfbffat 
If^Kenzie 
ifazwell 
if^Leod 
Jlfaxwell 
Jtfbllysoii 
JfaiUand 


M^Kenzie 

Gai6on 

Mmiro 

Mirray 
Hdlywood 

Wdudiope 

Mtirray^s  Creditom 

M^ray 

Lol^khart 

Cotvta 

Hlkmilton 

Maxwell 

IVMUand 

Bmlihaiian 


Moa. 
40. 
42. 


TlTLXt. 

Member  ofParHmem. 


Stntthbbdm 
Wi%ht8 
E«ll  of  ifaiGh 
Gildiam 
Cofrte 
Drtimniond 
Williaiknrti 
Town  of  Aberdeen 
Irvine 
CoWan 
M^Dowal 
MmcmtA 
Teiinant 
BaiUie 
Balfour 
Dawson 
Naitanyth 

Children  of  Fulton 
Faiquhar 
DuiAdas 
Mubcrieff 
TtffHi  of  Aberdeen 
llobMson 
Sottfland 


Diokson 
Bdbertdon. 

• 

Fcfrrier 

Bich^m 

BxMfmfield 

M«ffitt 

IMbk  of  Scotland 

M<KwelI 
Sformont 


1. 

a 
le. 

11. 

Bl. 

1. 

1. 

0. 
16. 

2. 
■4. 

& 

1. 

9. 

I. 

8. 

I. 

5. 
1. 
1. 

6. 
13. 
19. 
80. 
SO. 
3& 
16. 

4. 

0. 

«. 

7. 

28< 

3. 

a 

9. 
S. 
18. 
£0. 

7. 
IS; 
1£. 

9. 

9. 

9. 
2. 
1. 
1. 

7. 

a 


Minor. 


MuUwrttt  (TUrlagt.^ 


Muhud  CmUratib. 
Nieamt  of  Kim. 
Negotimntm  Getter. 
Paehan  lOidtum. 


Pauive  TiOt. 


^*  « ♦  ■    »- 

Penalty. 

Personal  and  ReaL' 

PerMiat  mni  ThnnalnisiWt. 

Poinding, 

Poor. 
Pretcripiionk 


Presumptioni. 
PriBontr. 


Proeees. 


Promiisofy^Ntiiei 
Property. 

Prooisum  to  Heirs^i^r 


PnbUc  Ofcer., 


PMiePMoe. 
Qualifitd  Oaih. 

Ranking  amd  Sale, 
Recogmiion. 
Redemption.. 
Redaction. 


Rctowr. 


so 


INDEX. 


[Elcbdm. 


PaEtVSRt. 

jifarshall,  &c. 

JIfeldrum 

Jbfiinro 

jlf^Lachlan 

Jlfurdochs 

Jlf^iTilIan 

jifarshall 

Jir<Auley 

jlfaxwell 

JfoDtgomery 

ilfaxwell 

Jfeldrum 

JI/«DowaI 

idf^Eenzie 

idfaxwell 

ilf urraj,  Eari  of 

Jfurray  Kinninmond 

AT urray  Kinninmond^s  Case 

Jlf^Kenaie 

Iferoer 

M«CuUoch 

Morbottie,  Minister  of 

Maxwell 

Munsie  Lord 

Morton,  Earl  of 

Mann 

Maxwell 

Murray 

M^Eenae 

Mowat 

Miller 

>l*Whirter 

M*Whirter 

M«Leod 

Montrose 

Mcintosh 

Murray 

Maihose 

M'Leod 

March,  Earl  of 

M^Kenzie 

Napier 

Nisoet^s  Curators 

Nisbet 

Napier 

Neilson 

Nairn,  Heritors  of 

Notaries,  Presentation  of 

Onne 

Orr  and  Sibbald 

Ogilyie^s  Creditors 

Ogilvie 

Ouchterkmy 

Ogilvie 

Offilvie 

OEphant  of  Cask 


DSFENDEBS.  NoS. 

Blackwood  6. 

Officers  of  State  8. 

Duff  1. 

Skirvain  IS. 

Clerk  8. 

Sloan  L 

Town  of  Eirkaldy  1. 

Eidd  7. 

McMillan  & 

Wardrope  8. 

McMillan  4. 

Gibb  4. 

M<I>owal  11. 

M«Eenrie  13. 

Tait  21. 

Ross  22. 

His  Daughter  26. 

Stewart  46. 

Lethindie  47. 

M'Culloch  48. 

Moir  93. 

Duke  of  Queensberry  24. 

Officers  of  Stote  25. 

Marquis  of  Tweddale  35. 

Mann'  3. 

Dalswinton  4i 

M^CuUoeh  2. 

McDonald  4. 

Spence  15. 

Dunning,  &c.  1. 

M«EiIvan  5. 

Fowler  11. 

Boss  S. 

Robertson  3. 

Blair  8. 

Murray  22. 

Beid  23. 

M^Leod  26. 

Sawyer  29. 

Fraser  16. 

Elphingston  22. 

IXckson  5. 

Eincud  2. 

Bruce  10. 

Brodie  4. 

8. 

Wilson  39. 

Harrie  2. 

5. 
Aberdeen's  Creditors  21. 

Hunter  32. 

21. 

Stewart  3. 

-<.-^  24. 


TXTLZS. 

Sdk.  i 

Sasine. 
Service  a$id 


Society 

Soli£mi  et  pro  rata. 

Stipend. 

Superior  and  Va$saL 

Suipetuion. 

Tack. 

Tailzie. 


Tdnds. 


Tenor. 

Thirlage. 
Truit. 

TtUor. 


Wadset. 

Warrandice. 

WOnea. 


Writ. 

Arrestment. 

Minor. 

Non^Xntty. 

Pactum  IlUdtttm. 

Property. 

PuUicOgicer. 

Adjudication. 

Arrestment 


Bankrupt. 
BiUofjExchange. 
Burgh  Royal. 
Exwutor. 
Forfntun. 


StCRI^S.] 
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PUESUERS. 

Ogilvie 

Ogilvie 

Ord  and  Foord 

Ogilvie 

Owi 

Paterson^s  Creditors 

Paterson 

Pringle  and  Porteous 

Poldean^s  Creditors 

Pitsligb*8  Case 

Pitsligo's  Case 

Perth,  Attundar  of 

Perth,  Attainder  of 

Peadie 

Pringle 

Poldean^s  Creditors 

Perth,  Presbytery  of 

Pringle 

ParkhiU 

Price 

Phin 

Paterson  and  Miller 

Pringle 

PeeUes,  Election  of 

Perthshire^  Case  of 

ParkhiU 

Pringle 

Peterborrow 

Paterson 

Primrose 

Pringle 

PriMle 

Perth,  Town  of 

Paterson 

Primrose, 

Pollock 

ParkhiU 


Phillips 

Park 

Paterson 

IRamsay 

Bamsay 

Ramsay 

Ross 

Ross's  Creditors 

Ramsay 

Rae 

R&id 

Robertson 

Rowand 

Roxburgh,  Duke  of 

Ross 

Roseberry,  Earl  of 

Rocbead 


Defendebs. 

Og^vie 

HamUton 

Robertson 

HamUton 

Wright 

* 

Keith 

Kennedy 

Sharp 


Peadies 

M<6hie 

Sharp 

Magistrates 

Scott 
-  Weir 
-*  Johnston 
'  Guthrie 

Paterson 

Pringle 


Weir 
Pringle 

Inglis 

Commissary  Clerks 

Earl  of  Home 

Pringle 

LocJGrav 

Grant  and  Keith 

Dalrymple 

Maxwell 

Geddes 

Maldolm 

Crichton 

Dalrymple 

Anderson 

Drummond 

Brownlie 

Brownlie 


Nos. 

4. 

1. 
125. 
37. 

8. 
13. 

«. 

6. 

1. 

«. 
10. 
15. 
1«. 

1. 

7. 

a 

S6. 

5. 

3. 

«. 

5. 

9. 

6.  . 

9. 
12. 
10. 
15. 
17. 

I. 

6. 

4. 

«. 

« 
11. 
13. 

2. 
16. 

2. 
10. 
35. 

2. 

I. 

•8. 

ea 


.    Eastfeam,  Creditors  of  38. 

3. 
Hay  a 

-  Neuson  •   80. 

-  Oflicers  of  State  '  1. 
M^Linky  6. 
Lang  a 

1     Kelso  a 

'    M'CuUoch  1. 

Primrose  a 

'    Murvay  4w 


Titles. 
Itnprobatum. 

Jurisdiction. 


Planting  and  Inclosing. 

Bankrupt. 

Datnage  and  Imtemt. 

Factor. 

Feu^Duties. 

Forfeiture. 


Heir-Portioncr.  , 

Heritable  and  Moveabk. 


HuAand  md  Wife. 
Hypothec. 
Implied  WiU. 
IfMbition. 
legacy. 


lAgitinu 
iitmber 


Mutual  Contract 


Pactum  lUicitum. 
Public  Officer. 

Removing. 

Renunciation. 

Salmon  Fishing. 

Society. 

Tein£. 

TYf &  to  pursfie. 

Tutor. 

Virtual     ' 

Witness. 

Wrongous  Imprisonment 
Adjuaication. 


AnnualrenL 


Arrestment. 

Bastard. 

Cautioner 


*   Community. 
Condictio  Inddnti. 
Death^Bed. 
Executor. 


i9 


WDEX. 


|12^ 


PuEtvsms. 
Robertaon 
Ruthven\  Lord,  Creditor^ 
jlobertflon 
Robertson 
Ramaay 
Rogers 

Ro^berry^s  Cteditors 
Ross 
Rowan 
Rattar,  Lady 
Roseberry^s  Creditora 
Ramsay 
Riddell 
Rutherford 
Rowan 
Rankine 

Roseberry^s  CxeHkOB 
Ramsay 
Ramsay 
Ross 

Robertson 
Ross,  SuraBcant 
Royston,  JLord,  &  M^Kende 
Royston\s,  Lovdy  Complaint 
Ross-shire,  Case  of 
Ross 

Robertson 
Rankine 
Russel 
Robertson 
Ramsay 
Rattar,  Lady 
Rattary 
Reid 

Rutherfoord's  Sale 
Ramsay 
Register,  Lord 
Register,  Lord^  Suf^iBdMit 
Robertson 
Robertson 
Ross 
Rae 

Roseberry^s  Cieditora. 
Russells 
Russel,  be. 
Robertson 
Rochead 
Roehead^s  Heirs 
Russel 

Roxburgh,  Duke  of 
Robertson 
Roxburgh 
Roxburgh 
Buthertoord 
Robertson 
Robertson 


Dy.FKifVSES. 
PoUer,  &c« 


Potter 

Potter  and  Horn 

Thomson 

MelviU 

Geddes 

Rosft 

Barr 

Sinclair 

Primtose 

Hay^s  Children 

In^ 

Scott 

Ban. 

Crawfurd 

Geddeft 

Thomson 

Chalmers 

Hamttton 

Stirling 


Nos/ 
6. 
4. 
2. 
8. 
L 
3. 
T. 
9. 

e. 

1. 

a 

5. 
34. 
4^ 
10. 
L 
2. 


Sheriff Xlerk  of  Ross 

Shaw 

Rankine 

Gordon 

Kerr 

Adderton 

Sinclair 

Thomson 

Balfbur,  be; 

Crs.  of  WyUedeu^ 
Bucban 


U. 

IS. 

S2. 

1. 

la 
30. 
SO. 

1. 
10. 

4. 
IS. 
10. 

la 
s. 
s. 

4. 

16. 
3. 
4w 


6. 
SpaUinir  and  Giaham  8. 


MelirUI,  &c» 

Rosa 

Neibon 

Primrose 

Clerks 

Bennv 

^lafing 

Heirs  of  Entail 

Nearest  of  Sn 

RusmI 

SoQlt 


8. 

9. 

7. 

la 

80. 
4. 


Chatio 
Chatto 
Haij 


Young 


87. 

aa 

7. 
Ml 
18. 


Tircn. 
Fador. 

FaUa  DemontiraHo, 
jrtnrttgHir, 

Forum  Ctrnpetent. 
Fraud* 


Funeral  Ckargm* 
Hnr-JpparaU. 
Heir^Portiomtr^ 
Homing 

HutbmdmidW^ 
Hypothec* 

Improbatim* 
InJnbiium, 


Member  ^JMkmtuL 


Meuengtr. 
Mukura. 
Mutual  Coniraetm 


Pactum  HUdtum, 
Pasiive  Title. 
Primmer, 


Banking  md  Alt. 

Regidtr. 

Memovtngm 

Sdc. 

Serviiude. 

Society, 

Suocession^ 

Suapeuriatu 

Taek. 

Tailxtt. 


Ttinis. 

TettamaU. 

WUnae. 

ma. 


Smuuk) 


23 


Rogers 

Bobieson 

Sutherland 

Spreul 

Spruel 

Stewards  Creditor^ 

Stewart 

Strachan 

Steedman  .  - .    r 

Swinton 

Stewart 

Stalker 

Sinclair 

Skenea 

Simpaon 

Sinclair 

Scof  8  Creditorr 

Snee,  &g. 

Snee,  be. 

Strachan  and  IiindMy 

Strachan 

Stewart 

Spruel 

Stirlinffy  Mag^straloarf 

St  Andrews,  JSei^lion  of 

Sdrling,  Mi^strates-of 

Spence 

Smdair 

Soott 

Soot  of  Fiurniab 

Sinclair 

Sutherland 

Stewart       ^ 

Stewart 

Strathmiglo,.  HcAcm  af 

Strathmore 

Stewart 

Strachan 

Somervell 

Spence 

Sharp 

SooU 

Soott 

Scott 

Stirlinff 

Sutherluidy  EM  <fi 

Snodgraas 

Stewart 

Selkirk,  Earl  o^ 

Stewart's  Gaae 

Steel 

Smithes  Executors 

Selkirk,  Eari  of 

Sinclair 

Sinclair 

Suthedand^.Earl  of 


DnniNBEis.  Nos. 

Renn?  3. 

HamUton  6. 

Duff  a 

Spreul  Crawfurd         25. 
Sprud  Crawfurd        30. 
.    .  32. 

Counsr  33. 

Sti»chan'^  Cffcditors  41. 
Coupar  1. 

Swinton  7. 

Dunbar  1. 

Cannichael  1. 

M*Leod  2. 

Creditors  of  Thoirs     1  r 
Strachan  2. 

Sineliur's  Creditors  1 1. 
Earl  of  Abeidete  13. 
Anderson's  Creditors  L 
AiHlerson's  CiediloKS  8. 
Rosa.  29. 

SoQtt  33. 

Ewkig  36b 

Spruel  Crawfurd  6. 

8. 

83. 
Walker  36. 

Caves  12. 

M'Kay  I& 

Nicpbon  20. 

24. 
CoQunrs.  of  Caithness  3, 
Sutheriaidi  6. 

Vassals  4. 

M^Kenzie  7*. 

Gillespie  1. 

Aboyne  7* 

Grant  a 

Baldwin.  7. 

Geddie  16. 

Aloorn^s  Creditors        20; 
Creditors  of  Mosaknow  3.^  • 
Sam  2. 

Pringle  a 

BuUelL  8. 

Keir  2. 

B««  a 

Beatt  .13. 

Henm  M. 

LaaderdaTe  29. 

33. 
Dalnanple  4. 

His  Heir  & 

Duke  of  Hamilt«B        a 
Sinclair  6. 

CreditoTB  of  Clunea     10. 
Ca«]^  & 


Titles. 
Wrongtnti  Impriiomnent. 

Adjudication, 


AduUery, 
AUmaa. 
AnmudretU. 
AppreiUice. 


Arraiment* 


Bankrupt, 


B^  of  Exchange. 


Bona  et  Mala  Fide^^ 
Burgh  Royal. 


Commimoner^  of  Supply. 

Conunonly* 
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Jtuddiman 

Russel 

Btabitfgh,  C«)».qC 


Ker. 

Ciaigeiid» 

MelvU 

BobfftsoB- 

Caoabell 

GedOcs 

TnulBs  Maiden  Rob 

Gordon 

DicA. 


26i 

4. 

& 

46. 

4& 


a 

17. 

&. 
1& 

4. 


ocrvicc  una  C^st^^Ersiotaff # 
Superior  Jand  VoiaoL 
Tack. 
TMm. 

Ftnfaiw^ 
xVtotlcge* 

TaOtie. 


BUI  of  mBokmgt. 


CoMMsiiiify* 
rn „:?/,.. 

COanifMMISOm 

Cfmdiciio  IiMUtL 
EjedunL 
Frmii. 

Funeral  Ghargee. 
Heir  and  EswmUiT. 


Jwudidietu 
PretumpUm* 


to  Heirsj  ^ 
BaHldufifumiiStdt. 
Stipend.. 

Superwf^imi^  KoMrf^ 
Wredc. 
WriU 
BiUoi 


Burgh  Roj^. 
Factor. 
ImprobaUam 
JurieOeium.. 


LegUiuL 

Member  of  Parliunmntt 


Permmal  ObjeeduL 
Planiing:  and  Inehnng^ 
Preeer^fiion. 
Pre&mnfUon. 

mmmmmmmm 

Proviiim  i»..thit»f  4>c. 
PMicC^fcer. 


£fccnB«.] 


XMPEX 


U 


PvBstrKM. 

Simpfloo 

Shearer 

Stirling 

Stewart  of  Phisgill 

Smith's  Creditors 

Telfer 

TucUu^  . 


DSFENDEBS. 

Nos. 

Lindsay 

19. 

Wordie 

10. 

Somervell 

Ocf« 

Luke 

1. 

90. 

Smith 

1. 

Spencer 

7. 

Tudbop^ 

>. 

Titled 
Witnu9. 

Hutbcmd  and  Wife. 

Mutual  Contract. 
Perianal  and  Real. 
Jltsignation^ 


%*  Tha  names  in  the  case  No.  8,  vou  MutTimss,  which  Lord  ISchies  has  not  given 
the  IXctionarj,  appear  from  the  Notes  to  have  been  Brewhouae  against  Robertson^ 
Ndther  are  the  parties  named  in  No.  4S^  «oce  JuaisMcrioiii  bv^t  firom  the^Nbtes  tbejr 
ere  Duke  of  Doudas,  £arl  (if  Sutherlandj  aodoliiersL. 


CORRECTIONS  TO  BE  MADE  IN  THE  DICTIONARY. 


Delete  the  reference  to  Pakscription  under^No.  10,  voce  Aliment. 

In  No.  18,  voce  Bankrupt,  line  5,  there  ought  to  be  only  a  semicolon  after  the  word 

effecU. 
In  reference  under  No.  14,  9oce  Cautioner,  for  PKRaowAL  Objkctmon  read  Prockbb. 
In  reference  under  Na  32,  voce  Fraud,  for  Improbation  read  Witness. 
In  reference  under  No.  5,  voce  Heir-Apparent,  for  Superior  an9  Vassal  read  Heme 

CUM  EENEFICtO, 

The  date  of  No.  6,  voce  Minor,  ought  to  be  10.  Dec.  1736. 

Read  the  last  line  of  No.  5,  voce  Prescription  thus.—- ^<  act,  as  well  as  after,  hare  the 

benefit  of  it,  thought  they  did  not  purchase  upon  the  faith  of  it^ 
In  the  5th  line  of  Na  1,  voce  Prince  of  Scotland,,  make  the  date  17.  Dee.  1751. 
In  Na  12,  voce  Purlic  Police,  line  9,  it  ought  to  be  Geo.  I.  not  Geo,  II. 
In  No.  1,  voce  Recognition,  line  3,  for  Lords  read  lands. 
In  No.  8,  voce  Tailzie,  line  13,  the  d^te  is  22.  Dec  1737. 
In  the  last  reference  to  Dictionaxy  of  Dedrions  under  No.  46^  voce  Tailzie,  the  page 

is  15459. 

fn  No.  50)  voce  Tailzie,  line  33,  for  donees  read  donors.  "   . 

n  No.  1,  voce  Vis  et  Mstus,  line  4,  the  sum  ought  to  be  Z.6.  &• 
In  Na  11,  voce  Witness,  for  gvnero/ read  gvnertc. 
In  the  Note  rdadye  to  Na  1,  voce  Feu,  iofc  the  relief  read  no  relief. 
The  case  of  Borisdal^  mentioned  under  Na  25,  voce  Fobfeiturs,  has  not  been  found. 
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